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IT is the object of the present work to exhibit, in a series of historical 
dissertations, a comprehensive survey of the chief circumstances that 
can interest a philosophical inquirer during the period usually denomi- 
nated the Middle Ages. Such an undertaking must necessarily fall 
under the class of historical abridgments: yet there will perhaps be 
found enough to distinguish it from such as have already appeared. 
Many considerable portions of time, especially before the twelfth cen- 
tury, may justly be deemed so barren of events worthy of remembrance, 
that a single sentence or paragraph is often sufficient to give the char- 
acter of entire generations, and of long dynasties of obscure kings. 


Non ragioniam di lor, ma guarda e passa. 


And even in the more pleasing and instructive parts of this middle 
period, it has been my object to avoid the dry composition of annals, 
and aiming, with what spirit and freedom I could, at a just outline 
rather than a miniature, to suppress all events that did not appear 
essentially concatenated with others, or illustrative of important con- 
clusions. But as the modes of government and constitutional laws 
which prevailed in various countries of Europe, and especially in Eng- 
land, seemed to have been less fully dwelt upon in former works of this 
description than military or civil transactions, while they were deserving 
of far more attention, I have taken pains to give a true representation 
of them. 

Nothing can be further from my wishes than that the following 
pages should be judged according to the critical laws of historical 
composition. Tried in such a balance they would be eminently de- 
fective. The limited extent of this work, compared with the subjects 
it embraces, as well as its partaking more of the character of political 
dissertation than of narrative, must necessarily preclude that circum- 
stantial delineation of events and of characters, upon which the beauty 
as well as usefulness of a regular history so mainly depends, Nor can 
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J venture to assert that it will be found altogether perspicuous to those 
‘who are destitute of any previous acquaintance with the period to 
which it relates; though I have only presupposed, strictly speaking, 
a knowletge of the common facts of English history, and have endea- 
voured tx: avoid, in treating of other countries, those allusive references 
which imply more information in the reader than the author designs 
to communicate. But the arrangement which I have adopted has 
sometimes rendered it necessary to anticipate both names and facts, 
which are to find a more definite place in a subsequent part of the 
work, : 

This arrangement is probably different from that of any former his- 
torical retrospect. Every chapter of the following volume completes 
its particular subject, and may be considered in some degree as inde- 
pendent of the rest. The order, consequently, in which they are read 
will not be very material, though of course I should rather prefer that 
in which they are at present disposed. A solicitude to avoid continual 
transitions, and to give free scope to the natural association of con- 
nected facts, has dictated this arrangement, to which I confess myself 
partial. And I have found its inconveniences so trifling in com- 
position, that I cannot believe they will occasion much trouble to 
the reader. 

It is not possible to fix accurate limits to the Middle Ages; though 
the ten centuries from the fifth to the fifteenth seem, in a general 
point of view, to constitute that period. The continuous chain of 
transactions on the stage of human society is ill divided by mere lines 
of chronological demarcation. The invasion of Naples by Charles 
VIII. furnishes a determinate epoch in the annals of Italy and France, 
and nearly coincides with events which naturally terminate the history 
of the Middle Ages in other countries. 

Inquiries into the antiquities of jurisprudence occupied more atten- 
tion in the last age than at present, and their dryness may prove 
repulsive to many readers. But there is no royal road to the know- 
ledge of law ; nor can any man render an obscure and intricate dis- 
quisition either perspicuous or entertaining, 

In the first chapter I have endeavoured to develop the progress of 
ecclesiastical power, a subject eminently distinguishing the Middle 
Ages, and of which a concise and impartial delineation has long been 
desirable. 

The English constitution furnishes materials for the second chapter. 
I cannot hope to have done sufficient justice to this theme, which has 
cost me considerable labour ; but it is worthy of remark, that since 
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the treatise of Nathaniel Bacon, itself open to much exception, there 
has been no historical development of our constitution, founded upon 
extensive researches, or calculated to give a just notion of its char- 
acter. 

The last chapter relates to the general state of society in Europe 
during the Middle Ages, and comprehends the history of commerce, 
of manners, and of literature. None, however, of these are treated 
in detail, and the whole chapter is chiefly designed as’ supplemental 
to the rest, in order to vary the relations under which events may be 
viewed, and to give a more adequate sense of the spirit and character 

of the Middle Ages. 

In the execution of a plan far more comprehensive than what, with 
a due consideration either of my abilities or opportunities, I ought to | 
have undertaken, it would be strangely presumptuous to hope that J 
can have rendered myself invulnerable to criticism. Even if flagrant 
errors should not be frequently detected, yet I am aware that a desire 
of conciseness has prevented the sense of some passages from appear- 
ing sufficiently distinct ; and though I cannot hold myself generally 
responsible for omissions in a work which could only be brought 
within a reasonable compass by the severe retrenchment of superfluous 
matter, it is highly probable that defective information, forgetfulness, 
or too great a regard for brevity have caused me to pass over many 
things which would have materially illustrated the various subjects of 
these inquiries. 

My labours will not have proved fruitless, if they shall conduce to 
stimulate the reflection, to guide the researches, to correct the preju- 
dices, or to animate the liberal and virtuous sentiments of inquisitive 
youth : 


Mi satis ampla 
Merces, et mihi grande decus, sim ignotus in evum 
‘Tum licet, externo penitusque inglorius orbi. 


This Edition ts a full and faithful Reprint of the fourth edition, 
hkevised and Corrected by the Author. 


ALEX. MURRAY. 
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EUROPE DURING THE MIDDLE AGES, 


CHAPTER I. 
HISTORY OF ECCLESIASTICAL POWER DURING THE MIDDLE AGES, 


AT the irruption of the northern invaders into the Roman empire, they 
found the clergy already endowed with extensive possessions. Besides 
the spontaneous oblations upon which the ministers of the Christian 
church had originally subsisted, they had obtained, even under the 
pagan emperors, by concealment or connivance, for the Roman law 
did not permit a tenure of lands in mortmain, certain immovable 
estates, the revenues of which were applicable to their own mainten- 
ance, and that of the poor. But it was among the first effects 
of the conversion of Constantine to give not only a security, but 
a legal sanction to the territorial acquisitions of the church. The 
edict of Milan, in 313, recognises the actual estates of ecclesiastical 
corporations. Another, published in 321, grants to all the subjects of 
the empire, the power of bequeathing their property to the church. 
Passing rapidly from a condition of distress and persecution to the 
summit of prosperity, the church degenerated as rapidly from her 
ancient purity, and forfeited the respect of future ages, in the same 
proportion as she acquired the blind veneration of her own. Cove- 
tousness, especially, became almost a characteristic vice. Valentinian 
I., in 370, prohibited the clergy from receiving the bequests of women ; 
a modification more discreditable than any general law could have 
been. And several of the fathers severely reprobate the prevailing 
avidity of their contemporaries. 

The devotion of the conquering nations, as it was still less en- 
lightened than that of the subjects of the empire, so was it still more 
munificent. They left, indeed, the worship of Hesus and Taranis in 
their forests, but they retained the elementary principles of that, and 
of all barbarous idolatry, a superstitious reverence for the priesthood, 
-a credulity that seemed to invite imposture, and a confidence in the 
efficacy of gifts to expiate offences. Of this temper it is undeniable 
that the ministers of religion, influenced probably not so much by per- 
sonal covetousness, as by zeal for the interests of their order, took 
advantage. Many of the peculiar and prominent characteristics in 
the faith and discipline of those ages, appear to have been either intro- 
duced, or sedulously promoted for the purposes of sordid fraud. To 
those purposes conspired the veneration for relics, the worship of 
images, the idolatry of saints and martyrs, the religious inviolability of 
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sanctuaries, the consecration of cemeteries, but above all, the doctrine 
of purgatory, and masses for the relief of the dead. A creed thus 
contrived, operating upon the minds of barbarians, lavish though 
rapacious, and devout though dissolute, naturally caused a torrent of 
opulence to pour in upon the church. Donations of land were con- 
tinually made to the bishops, and, in still more ample proportions, to 
the monastic foundations. These had not been very numerous in the 
west till the beginning of the sixth century, when Benedict established 
his celebrated rule. A more remarkable show of piety, a more absolute 
seclusion from the world, forms more impressive and edifying, prayers 
and masses more conséantly repeated, gave to the professed in these 
institutions a preference over the secular clergy. 

The ecclesiastical hierarchy never received any territorial endow- 
ment by law, either under the Roman empire, or the kingdoms erected 
upon its ruins. But the voluntary munificence of princes as well as 
their subjects amply supplied the place of a more universal provision. 
Large private estates, or, as they were termed, patrimonies, not only 
within their own dioceses, but sometimes in distant countries, sus- 
tained the dignity of the principal sees, and especially that of Rome. 
The French monarchs of the first dynasty, the Carlovingian family 
and their great chief, the Saxon line of emperors, the kings of England 
and Leon, set hardly any bounds to their liberality, as numerous 
charters still extant in diplomatic collections attest. Many churches 
possessed seven or eight thousand mansi; one with but two thousand 
passed for only indifferently rich. But :t must be remarked, that many 
of these donations are of lands uncultivated and unappropriated. The 
monasteries acquired legitimate riches by the culture of these deserted 
tracts, and by the prudent management of their revenues, which 
were less exposed to the ordinary means of dissipation than those of 
the laity. Their wealth, continually accumulated, enabled them to be- 
come the regular purchasers of landed estates, especially in the time 
of the crusades, when the fiefs of the nobility were constantly in the 
market for sale or mortgage. 

If the possessions of ecclesiastical communities had all been as 
fairly earned, we could find nothing in them to reprehend. Those 
who entered into a monastery threw frequently their whole estates 
into the common stock; and even the children of rich parents 
were expected to make a donation of land on assuming the cowl. 
Some gave their property to the church before entering on military 
expeditions ; gifts were made by some to take effect after their lives, 
and bequests by many in the terrors of dissolution. Even those 
legacies to charitable purposes, which the clergy could with more 
decency and speciousness recommend, and of which the administra- 
tion was generally confined to them, were frequently applied to their 
own benefit. They failed not, above all, to inculcate upon the wealthy 
sinner, that no atonement could be so acceptable to heaven, as liberal 
presents to its earthly delegates. To die without allotting a portion 
of worldly wealth to pious uses was accounted almost like suicide, or 
a refusal of the last sacraments ; and hence intestacy passed for a sort 
of fraud upon the church, which she punished by taking the adminis- 
tation of the deceased’s effects into her own hands, This howevet 
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‘was peculiar to England, and seems to have been the case there oly 
between the reigns of Henry III, and Edward III., when the bishop 
took a portion of the intestate’s personal estate, for the advantage of 
the church and poor, instead. of distributing it among his next of kin,? 
The canonical penances imposed upon repentant offenders, extrava- 
gantly severe in themselves, were commuted for money or for immov- 
able possessions ; a fertile though scandalous source of monastic wealth, 
which the popes afterwards diverted into their own coffers, by the 
usage of dispensations and indulgences, The church lands enjoyed an 
immunity from taxes, though not in general from military service, when 
of a feudal tenure. But their tenure was frequently in what was called 
frankalmoign, without any obligation of service. Hence it became a 
customary fraud of lay proprietors to grant estates to the church, 
which they received again by way of fief or lease, exempted from public 
burthens. And as if all these means of accumulating what they could 
not legitimately enjoy were insufficient, the monks prostituted their 
knowledge of writing to the purpose of forging charters in their own 
favour, which might easily impose upon an ignorant age, since it has 
required a peculiar science to detect them in modern times. Such 
rapacity might seem incredible in men cut off from the pursuits of life, 
and the hope of posterity, if we did not behold every day the unreason- 
ableness of avarice, and the fervour of professional attachment.? 

As an additional source of revenue, and in imitation of the Jewish 
law, the payment of tithes was recommended or enjoined. These, 
however, were not applicable at first to the maintenance of a resident 
clergy, Parochial divisions, as they now exist, did not take place, at 
least in some countries, till several centuries after the establishment of 
Christianity. The rural churches, erected successively as the neces- 
sities of a congregation required, or the piety of a landlord suggested, 
were in fact a sort of chapels dependent on the cathedral, and served 
by itinerant ministers at the bishop’s discretion. The bishop himself 
received the tithes, and apportioned them as he thought fit. A capitu- 
lary of Charlemagne, however, regulates their division into three parts ; 
one for the bishop and his clergy, a second for the poor, and a third 
for the support of the fabric of the church. Some of the rural churches 
obtained by episcopal concessions the privileges of baptism and burial, 
which were accompanied with a fixed share of tithes, and seem to 
imply the residence of a minister. The same privileges were gradually 
extended to the rest; and thus a complete parochial division was 
finally established. But this was hardly the case in England till near 
the time of the conquest. 

The slow and gradual manner in which parochial churches became 
independent appears to be of itself a sufficient answer to those who 
ascribe a great antiquity to the universal payment of tithes. There 
are, however, more direct proofs that this species of ecclesiastical 
property was acquired, not only by degrees, but with considerable 

1In France, the lord of the fief seems to have taken the whole spoil. Du Cange, v. Intestatus. 
2 Muratori’s Dissertations on the antiquities of Italy have furnished the principal materiais 
of my text, with Father Paul’s Treatise on Benefices, Giannone. Schmidt. Fleury, III 


Discours sur |’Hist. Ecclés. Du Cange, voc. Precaria. : 
3 Muratori and Fleury refer the origin of the parishes to the fourth century, but this must 


be limited to the most populous parts of the empire. : 
Schmidt. This seems to have been founded on an ancient canon, F. Paul 
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opposition. We find the payment of -tithes first enjoined by the 
canons of a provincial council in France near the end of the sixth 
century. From the ninth to the end of the twelfth, or even later, it is 
continually enforced by similar authority. Father Paul remarks, that 
most of the sermons preached about the eighth century inculcate this 
as a duty, and even seem to place the summit of Christian perfection 
in its performance. This reluctant submission of the people to a 
general and permanent tribute is perfectly consistent with the eager- 
ness displayed by them in accumulating voluntary donations upon the 
church. Charlemagne was the first who gave the confirmation of a 
civil statute to these ecclesiastical injunctions; no one at least has, so 
far as I know, adduced any earlier law for the payment of tithes than 
one of his capitularies.2 But it would be precipitate to infer, either 
that the practice had not already gained ground to a considerable 
extent, through the influence of ecclesiastical authority, or on the other 
hand, that it became universal in consequence of the commands of 
Charlemagne.? In the subsequent ages, it was very common to appro- 
priate tithes, which had originally been payable to the bishop, either 
towards the support of particular churches, or, according to the 
prevalent superstition, to monastic foundations. These arbitrary con- 
secrations, though the subject of complaint, lasted, by a sort of 
prescriptive right of the landholder, till about the year 1200. It was 
nearly at the same time that the obligation of paying tithes, which 
had been originally confined to those called predial, or the fruits of 
the earth, was extended, at least in theory, to every species of profit, 
and to the wages of every kind of labour. 
Yet there were many hindrances that thwarted the clergy in their 

acquisition of opulence, and a sort of reflux, that set sometimes very 
strongly against them. In times of barbarous violence, nothing can 
thoroughly compensate for the inferiority of physical strength and 
prowess. The ecclesiastical history of the middle ages presents one. 
long contention of fraud against robbery ; of acquisitions made by the 
church through such means as I have described, and torn from her by 
lawless power. Those very men who, in the hour of sickness and 
impending death, showered the gifts of expiatory devotion upon her 
altars, had passed the sunshine of their lives in sacrilegious plunder. 
Notwithstanding the frequent instances of extreme reverence for reli- 
gious institutions among the nobility, we should be deceived in sup- 
posing this to be their general character. Rapacity, not less insatiable 
than that of the abbots, was commonly united with a daring fierceness 
that the abbots could not resist. In every country, we find continual 
lamentation over the plunder of ecclesiastical possessions. Charles 
Martel is reproached with having given the first notorious example of 


1 Tithes are said by Giannone to have been enforced by some papal decrees in the sixth 
century. 

2 Mably has, with remarkable rashness, attacked the current opinion that Charlemagne 
established the legal obligation of tithes, and denied that any of his capitularies bear such an 
interpretation. Those which he quotes have indeed a different meaning; but he has over- 
looked an express enactment in 789, which admits of no question; andi believe that there 
are others in confirmation. ae 
_ 3 The grant of Ethelwolf in 855 seems to be the mast probable origin of the right to tithes 
in England. Whether this law, for such it was, met with constant regard, is another ques- 


tion. It is said by Marina that tithes were nat legally established in Castile till the reign of 
Alfonay X. 
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such spoliation. It was not, however, commonly practised by sove- 
reigns, But the evil was not the less universally felt. The parochial 
tithes, especially, as the hand of robbery falls heaviest upon the weak, 
’ were exposed to unlawful seizure. In the tenth and eleventh centuries 
nothing was more common than to see the revenues or benefices in 
the hands of lay impropriators, who employed curates at the cheapest 
rate ; an abuse that has never ceased in the church. Several attempts 
were made to restore these tithes ; but even Gregory VII. did not 
venture to proceed in it;! and indeed it is highly probable that they 
might be held in some instances by a lawful title. Sometimes the 
property of monasteries was dilapidated by corrupt abbots, whose 
acts, however clandestine and unlawful, it was not easy to revoke. 
And both the bishops and convents were obliged to invest powerful 
lay protectors, under the name of advocates, with considerable fiefs, 
as the price of their assistance against depredators, But these advo- 
cates became too often themselves the spoilers, and oppressed the 
helpless ecclesiastics for whose defence they had been engaged.? 

If it had not been for these drawbacks, the clergy must, one would 
imagine, have almost acquired the exclusive property of the soil. 
They did enjoy nearly one-half of England, and, I believe, a greater 
proportion in some countries of Europe. They had reached, per. 
haps, their zenith, in respect of territorial property, about the conclu- 
sion of the twelfth century. After that time the disposition to enrich 
the clergy by pious donations grew more languid, and was put unde 
certain legal restraints, to which I shall hereafter advert ; but they. 
became rather more secure from forcible usurpations. 

‘The acquisitions of wealth by the church were hardly so remarkable, 
and scarcely contributed so much to her greatness, as those innova- 
tions upon the ordinary course of justice, which fall under the head 
of ecclesiastical jurisdiction and immunity. It is hardly, perhaps, 
necessary to caution the reader that rights of territorial justice pos- 
sessed by ecclesiastics in virtue of their fiefs, are by no means in- 
cluded in this description. Episcopal jurisdiction, properly so called, 
may be considered as depending upon the choice of litigant parties, 
upon their condition, and upon the subject-matter of their dif- 
ferences. 

1. The arbitrative authority of ecclesiastical pastors, if not coeval 
with Christianity, grew up very early in the church, and was natural, 
or even necessary, to an insulated and persecuted society.6 Accus- 


1 Schmidt, At an assembly held at St Denis in 997, the bishops proposed to restore the 
tithes to the secular clergy ; but such a tumult was excited by this attempt, that the meeting 
was broken up. ) ee : 

2Selden. ‘The third council of Lateran restrains laymen from transferring their impropri- 
ated tithes to other laymen. ‘This seems tacitly to admit that their possession was lawful, at 
least by prescription. : 

3 For the injuries sustained by ecclesiastical proprietors, see Muratori. Du Cange, v. 
Advocatus. Schmidt. Recueil des Historiens. Martenne. Vaissette, Hist. de Languedoc. 

4 Turner's Hist. of England. According to a calculation founded on a passage in Knygh- 
ton, the revenue of the English church in 1337 amounted to 730,000 marks per annum. Mac 
pherson’s Annals of Commerce. 

5 The great age of monasteries in Engiand was the reigns of Henry I., Stephen, and Henry 
II. David I. of Scotland, contemporary with Henry II., was also a noted founder of 
‘monasteries. 

61 Cor. iv. The word ¢£ov0evnpévous, rendered in our version “ of no reputation,” has 
been interpreted by some to mean, persons destitute of coercive authority, referees. The 
passage at least tends to discourage suits before a secular judge. 
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tomed to feel a strong aversion to the imperial tribunals, and even to 
consider a recurrence to them as hardly consistent with their profes- 
sion, the early Christians retained somewhat of a similar prejudice 
even after the establishment of their religion. The arbitration of 
their bishops still seemed a less objectionable mode of settling differ- 
ences. And this arbitrative jurisdiction was powerfully supported by- 
a-law of Constantine, which directed the civil magistrate to enforce 
the execution of episcopal awards. Another edict, ascribed to the 
same emperor, and annexed to the Theodosian code, extended the 
jurisdiction of the bishops to all causes which either party chose ‘o 
refer to it, even where they had already commenced in a secular court, 
and declared the bishop’s sentence not subject to appeal. This edict 
has clearly been proved to bea forgery. It is evident, by a novel of 
Valentinian III., about 450, that the church had still no jurisdiction 
in‘questions of a temporal nature, except by means of the joint refer- 
ence of contending parties. Some expressions, indeed, used by the 
emperor, seem intended to repress the spirit of encroachment upon 
the civil magistrates, which had probably begun to manifest itself. 
Charlemagne, however, deceived by the spurious constitution in the 
Theodosian code, repeats all its absurd and enormous provisions in 
one of his capitularies. But it appears so inconceivable that an en- 
lightened sovereign should deliberately place in the hierarchy this 
absolute contre! ever his own magistrates, that one might be justified 
in suspecting some kind of fraud to have been practised upon him, or 
at least that he was not thoroughly aware of the extent of his conces- 
sion. Certain it is, that we do not find the church, in her most arro- 
gant temper, asserting the full privileges contained in this capitulary. 
2. If it was considered almost asa general obligation upon the pri- 
mitive Christians to decide their civil disputes by internal arbitration, 
much more would this be incumbent upon the clergy. The canons of 
several councils, in the fourth and fifth centuries, sentence a bishop or 
priest to deposition, who should bring any suit, civil or even criminal, 
before a secular magistrate. This must, it should appear, be confined 
to causes where the defendant was a clerk ; since the ecclesiastical 
court had hitherto no coercive jurisdiction over the laity. It was not 
so easy to induce laymen, in their suits against clerks, to prefer the 
episcopal tribunal. The emperors were not at all disposed to favour 
this species of encroachment till the reign of Justinian, who ordered 
civil suits ag-ast ecclesiastics to be carried only before the bishops. 
Yet this was accompanied by a provision, that a party dissatisfied with 
the sentence might apply to the secular magistrate, not as an appel- 
lant, but a co-ordinate jurisdiction; for if different judgments were 
given in the two courts, the process was ultimately referred to the em- 
peror.! But the early Merovingian kings adopted the exclusive juris- 
diction of the bishop over causes wherein clerks were interested, with- 
out any of the checks which Justinian had provided. Many laws 
enacted during their reigns, and under Charlemagne, strictly prohibit 


the temporal magistrates from entertaining complaints against the 
children of the church. 


1 This was also established about the same time by Athalaric, ki 
of course affected the popes, who were his pubieete e St Mare é Fens mabe i 
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This jurisdiction over the civil causes of clerks was not immediately 
attended with an equally exclusive cognisance of criminal offences 
imputed to them, wherein the state is so deeply interested, and the 

_ church could inflict so inadequate a punishment. Justinian appears 
to have reserved such offences for trial before the imperial magistrate, 
though with a material provision, that the sentence against a clerk 
should not be executed without the consent of the bishop, or the final 
decision of the emperor. The bishop is not expressly invested with 
this controlling power by the laws of the Merovingians; but they 

' enact that he must be present at the trial of one of his clerks ; which 
probably was intended to declare the necessity of his concurrence in 
the judgment. The episcopal order was indeed absolutely exempted 
from secular jurisdiction by Justinian ; a privilege which it had vainly 
endeavoured to establish under the earlier emperors, France per- 
mitted the same immunity ; Chilperic, one of the most arbitrary of her 
kings, did not venture to charge some of his bishops with treason; 
except before a council of their brethren, Finally, Charlemagne seems 
to have extended to the whole body of the clergy an absolute exemp- 
tion from the judicial authority of the civil magistrate. 

3. The character of a cause, as well as of the parties engaged, might 
bring it within the limits of ecclesiastical jurisdiction. In all ques- 
tions simply religious, the church had an original right of decision ; 
in those of a temporal nature, the civil magistrate had, by the imperial 
constitutions, as exclusive an authority.? Later ages witnessed strange 
innovations in this respect, when the spiritual courts usurped, under 
sophistical pretences, almost the whole administration of justice. But 
these encroachments were not, I apprehend, very striking till the 
twelfth century ; and as about the same time measures, more or less 
vigorous and successful, began to be adopted in order to restrain them, 
I shall defer this part of the subject for the present. _ 

In this sketch of the riches and jurisdiction of the hierarchy, I may 

_ seem to have implied their political influence, which is naturally con- 
' nected with the two former. They possessed, however, more direct 
means of acquiring temporal power. Even under the Roman em- 
perors they had found their road into palaces; they were sometimes 
ministers, more often secret counsellors, always necessary, but formid- 
able allies, whose support was to be conciliated, and interference to be 
respected. But they assumed a far more decided influence over the 
new kingdoms of the west. They were entitled, in the first place, by 
the nature of those free governments, to a privilege unknown under 
the imperial despotism, that of assisting in the deliberative assemblies 
of the nation. Councils of bishops, such as had been convoked by 
Constantine and his successors, were limited in their functions to 
decisions of faith, or canons of ecclesiastical discipline. But the north- 
ern nations did not so well preserve the distinction between secular 
and spiritual legislation. The laity seldom, perhaps, gave their suf- 
frage to the canons of the church ; but the church was not so scrupu- 

1 Some writers do not state the laws of Charlemagne so strongly. Nevertheless, the words 
of a capitulary in 789, Ut clerici ecclesiastici ordinis si culpam incurrerint, apud ecclesiasticos 
judicentur, non apud seculares, are sufficiently general. 


3 Quoties de religione agitur, apiscopos oportet judicare ; alteras vero causas qui ad or- 
. @inarios cognitores vel ad usum publici juris pertinent, Jegibus oportet audiri. 
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lous as to trespassing upon the province of the laity. Many provisions 

are found in the canons of national and even provincial councils, 

which relate to the temporal constitution of the state. Thus one held 

at Calcluith, (an unknown place in England,) in 787, enacted that none 

but legitimate princes should be raised to the throne, and not such as 

were engendered in adultery or incest. But it is to be observed that, 

although this synod was strictly ecclesiastical, being summoned by the 

pope’s legate, yet the kings of Mercia and Northumberland, with many 

of their nobles, confirmed the canons by their signature. As for the 

councils held under the Visigoth kings of Spain during the seventh 
century, it is not easy to determine whether they are to be considered 

as ecclesiastical or temporal assemblies. No kingdom was _ so 

thoroughly under the bondage of the hierarchy as Spain.) The 

first dynasty of France seem to have kept their national convention, _ 
called the Field of March, more distinct from merely ecclesiastical 

councils. ; 

The bishops acquired and retained a great part of their ascendency 
by a very respectable instrument of power, intellectual superiority. 
As they alone were acquainted with the art of writing, they were natu- 
rally intrusted with political correspondence, and with the framing of 
the laws. As they alone knew the elements of a few sciences, the edu- 
cation of royal families devolved upon them as a necessary duty. In 
the fall of Rome, their influence upon the barbarians wore down the 
asperities of conquest, and saved the provincials half the shock of that — 
tremendous revolution. As captive Greece is said to have subdued 
her Roman conqueror, so Rome, in her own turn of servitude, cast the 
fetters of a moral captivity upon the fierce invaders of the north. 
Chiefly through the exertions of the bishops, whose ambition may be 
forgiven for its effects, her religion, her language, in part even her 
laws, were transplanted into the courts of Paris and Toledo, which be- 
came a degree less barbarous by imitation. : 

Notwithstanding, however, the great authority and privileges of the 
church, it was decidedly subject to the supremacy of the crown, both 
during the continuance of the western empire, and after its subversion. 
The emperors convoked, regulated, and dissolved universal councils ; 
the kings of France and Spain exercised the same right over the synods 
of their national churches. The Ostrogoth kings of Italy fixed by their 
edicts the limits within which matrimony was prohibited on account of 
consanguinity, and granted dispensations from them. Though the 
Roman.emperors left episcopal elections to the clergy and people of 
the diocese, in which they were followed by the Ostrogoths and, Lom- 
bards, yet they often interfered so far as to confirm a decision, or to 
determine a contest. The kings of France went farther, and seem to 
have invariably either nominated the bishops, or, what was nearly 
tantamount, recommended their own candidate to the electors. 

But the sovereign who maintained with the greatest vigour his eccle- 
Siastical supremacy was Charlemagne. Most of the capitularies of his 
reign relate to the discipline of the church; principally, indeed, taken 
from the ancient canons, but not the less receiving an additional 


! See instances of the temporal power of the Spanish bishops in F leury. 
? For the ecclesiastical independence of Spain, down to the eleventh tentury, see Marina 
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sanction from his authority. Some of his regulations, which appear to 
have been original, are such as men of the high church principles 
would, even in modern times, deem infringements of spiritual independ- 
ence; that no legend of doubtful authority should be read in the 
churches, but only the canonical books, and that no saint should be 
honoured whom the whole church did not acknowledge. These were 
not passed in a synod of bishops, but enjoined by the sole authority of 
the emperor, who seems to have arrogated a legislative power over the 
church, which he did not possess in temporal affairs. Many of his 
other laws relating to the ecclesiastical constitution are enacted in a 
general council of the lay nobility as well as of prelates, and are so 
blended with those of a secular nature, that the two orders may appear 
% have equally consented to the whole. His father Pepin, indeed, left 

. remarkable precedent in a council held in 744, where the Nicene 
faith is declared to be established, and even a particular heresy con- 
demned, with the consent of the bishops and nobles. But whatever 
share we may imagine the laity in general to have had in such matters, 
Charlemagne himself did not consider even theological decisions as 
beyond his province; and, in more than one instance, manifested a 
determination not to surrender his own judgment, even in questions of 
that nature, to any ecclesiastical authority. 

This part of Charlemagne’s conduct is duly to be taken into the ac- 
count, before we censure his vast extension of ecclesiastical privileges. 
Nothing was more remote from his character than the bigotry of those 
weak princes, who have suffered the clergy to reign under their names. 
He acted upon a systematic plan of government, conceived by his own 
comprehensive genius, but requiring too continual an application of 
similar talents for durable execution. It was the error of a superior 

_ mind, zealous for religion and learning, to believe that men, dedicated 
to the functions of the one, and possessing what remained of the other, 
might, through strict rules of discipline, enforced by the constant vigi- 
lance of the sovereign, become fit instruments to reform and civilise a 
barbarous empire. It was the error of a magnanimous spirit to judge 
too favourably of human nature, and to presume that great trusts would 
be fulfilled, and great benefits remembered. 

It is highly probable, indeed, that an ambitious hierarchy did not 
endure without reluctance this imperial supremacy of Charlemagne, 
though it was not expedient for them to resist a prince so formidable, 
and from whom they had so much to expect. But their dissatisfaction 
at a scheme of government incompatible with their own objects of per- 
fect independence produced a violent recoil under Louis the Debonair, 
who attempted to act the censor of ecclesiastical abuses with as much 
earnestness as his father, though with very inferior qualifications for so 
delicate an undertaking, The bishops accordingly were among the 
chief instigators of those numerous revolts of his children, which 
harassed this emperor. They set, upon one occasion, the first example 
of an usurpation which was to become very dangerous to society, the 
deposition of sovereigns by ecclesiastical authority. Louis, a prisoner 
in the hands of his enemies, had been intimidated enough to undergo 
a public penance ; and the bishops pretended that, according to a canon 
‘of the church, he was incapable of returning afterwards to a sccular 
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life, or preserving the character of sovereignty.! Circumstances enabled 
him to retain the empire, in defiance of this sentence; but the church 
had tasted the pleasure of trampling upon crowned heads,’and was 
eager to repeat the experiment. Under the disjointed and feeble ad- 
ministration of his posterity in their several kingdoms, the bishops 
availed themselves of more than one opportunity to exalt their temporal 
power. Those weak Carlovingian princes, in their mutual animosities, 
encouraged the pretensions of a common enemy. Thus Charles the 
Bald, and Louis of Bavaria, having driven their brother Lothaire from 
his dominions, held an assembly of some bishops, who adjudged him 
unworthy to reign, and after exacting a promise from the two allied 
brothers to govern better than he had done, permitted and commanded 
them to divide his territories. After concurring in this unprecedented 
encroachment, Charles the Bald had little right to complain when, 
some years afterwards, an assembly of bishops declared himself to have’ 
forfeited his crown, released his subjects from their allegiance, and 
transferred his kingdom to Louis of Bavaria. But, in truth, he did 
not pretend to deny the principle which he had contributed to maintain. 
Even in his own behalf, he did not appeal to the rights of sovereigns, 
and of the nation whom ‘they represent: ‘No one,” says this degener- 
ate grandson of Charlemagne, “ought to have degraded me from the 
throne to which I was consecrated, until at least I had been heard and 
judged by the bishops, through whose ministry I was consecrated, who 
are called the thrones of God, in which God sitteth, and by whom He 
dispenses His judgments ; to whose paternal chastisement I was willing 
to submit, and do still submit myself.” 

These passagés are very remarkable, and afford a decisive proof that 
the power obtained by national churches, through the superstitious 
prejudices then received, and a train of favourable circumstances, was 
as dangerous to civil government, as the subsequent usurpations of the 
Roman pontiff, against which Protestant writers are apt too exclusively 
to direct their animadversions. Voltaire, I think, has remarked, that 
the ninth century was the age of the bishops, as the eleventh and 
twelfth were of the popes. It seemed as if Europe was about to pass 
under as absolute a domination of the hierarchy, as had been exercised 
by the priesthood of ancient Egypt, or the Druids of Gaul. There is 
extant a remarkable instrument, recording the election of Boson, king 
of Arles, by which the bishops alone appear to have elevated him to 
the throne, without any concurrence of the nobility. But it is incon- 
ceivable that such could have really been the case; and if the instru- 
ment is genuine, we must suppose it to have been framed in order to 
countenance future pretensions. For the clergy, by their exclusive 

1 Habitfi seeculi se exuens habitum pcenitentis per impositionem manuum episcoporum 
susceptit ; ut post tantam talemque pcenitentiam nemo ultra ad militiam seecularem redeat, 
There was a sort of precedent, though not, I think, very apposite, for this doctrine of implied 
abdication, in the case of Wamba, king of the Visigoths in Spain, who, having been clothed 
with a monastic dress, according to a common superstition, during a dangerous illness, was 
afterwards adjudged by a council incapable of resuming his crown; to which he voluntarily 
submitted. ‘The story, as told by an original writer, quoted in Baronius, A.D. 681, is too 
obscure to warrant any positive inference ; though I think we may justly suspect a fraudulent 
contrivance between the bishops and Ervigius, the successor of Wamba. ‘The latter, besides 
his monastic attire, had received the last sacraments ; after which he might be deemed civilly 


dead. Fleury puts this case too strongly, when he tells us, that the bishops deposed Wamba; 
it may have been a voluntary abdication, influenced by superstition, or, perhaps, by disease 
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knowledge of Latin, had it in their power to mould the language of 
public documents for their own purposes ; a circumstance which should 
be cautiously kept in mind when we peruse instruments drawn up 
during the dark ages. 

It was with an equal defiance of notorious truth, that the bishop of 
Winchester, presiding as papal legate at an assembly of the clergy in 
1141, during the civil war of Stephen and Matilda, asserted the right 
of electing a king of England to appertain principally to that order ; 
and by virtue of this unprecedented claim raised Matilda to the throne 
Engiand, indeed, had been obsequious, beyond most other countries, 
to the arrogance of her hierarchy ; especially during the Anglo-Saxon 
period, when the nation was sunk in ignorance and effeminate super- 
Stition. Every one knows the story of king Edwy, in some form or 
other, though I believe it is impossible to ascertain the real circum- 
stances of that controverted anecdote. But, upon the supposition least 
favourable to the king, the behaviour of archbishop Odo and St Dun- 
stan was an intolerable outrage of spiritual tyranny.? 

But while the prelates of these nations, each within his respective 
sphere, were prosecuting their system of encroachment upon the laity, 
a new scheme was secretly forming within the bosom of the church, to 
enthral both that and the temporal governments of the world under an 
ecclesiastical monarch. Long before the earliest epoch that can be 
fixed for modern history, and, indeed, to speak fairly, almost as far back 
as ecclesiastical testimonies can carry us, the bishops of Rome had 
been venerated as first in rank among the rulers of the church. ‘The 
‘nature of this primacy is doubtless a very controverted subject. It is, 
however, reduced by some moderate Catholics to little more than a 
precedency attached to the see of Rome in consequence of its founda- 
tion by the chief of the apostles, as well as the dignity of the imperial 
city. A sort of general superintendence was admitted as an attribute 


1 Ventilata est causa, says the legate, coram majori parte cleri Angliz, ad cujus jus potis- 
simim spectat principem eligere, simulque ordinare. Invocata itaque primd in auxilium 
divinitate, filiam pacifici regis, &c. in Anglie Normannizeque dominam eligimus, et ei fidem 
et manutenementum promittimus. 
2 Two living writers of the Roman Catholic communion, Dr Milner, in his History of Win- 
chester, and Mr Lingard, in his Antiquities of the Anglo-Saxon church, contend that Elgiva, 
whom some Protestant historians are willing to represent as the queen of Edwy, was but his 
mistress, and seem inclined to justify the conduct of Odo and Dunstan towards this unfor- 
tunate couple. They are unquestionably so far right, that few, if any, of those writers wha 
have been quoted as authorities in respect of this story speak of the lady as a queen or lawful 
wife. I must, therefore, strongly reprobate the conduct of Dr Henry, who, calling Elgiva 
queen, and asserting that she was married, refers, at the bottom of his page, to William ot 
Malmsbury, and other chroniclers, who give a totally opposite account; especially as he does 
not intimate, by a single expression, that the nature of bee connexion with the king was equi- 
vocal. . Such a practice, when it proceeds, as I fear it did in this instance, not from oversight, 
but from prejudice, is a glaring violation of historical integrity, and tends to render the use of 
references, that great improvement of modern history, a sort of fraud upon the reader. But 
the fact itself, one certainly of little importance, is, in my opinion, not capable of being proved 
or disproved: The authorities, as they are called—that is, the passages in monkish writers 
which mention this transaction—are neither sufficiently circumstantial, nor consistent, nor 
impartial, nor contemporaneous, to afford ground for rational belief; or, at least, there must 
always remain a strong shade of uncertainty. And it is plain that different reports of the 
‘story prevailed, so as to induce some to imagine that there were two Elgivas, one queen, the other 
concubine. But the monkish chroniclers, exferto credite, are not entitled to so much ceremony. 

3 These foundations of the Roman primacy are indicated by Valentinian III., a great 
favourer of that sce, in a novel of the year 455: Cum egitur sedis apostolic primatum B. 
Petri meritum, qui est princeps sacerdotalis coronz, et Romane dignitas civitatis, sacra 
etiam synodi firmavit auctoritas, The last words allude to the sixth canon of the Nicene 
council, which establishes, or recognises, the patriarchal supremacy, in their respective dis- 
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of this primaacy, so that the bishops of Rome were entitled, and indeed 
bound, to remonstrate when any error or irregularity came to their 
knowledge, especially in the western churches, a greater part of which 
had been planted by them, and were connected, as it were by filiation, 
with the common capital of the Roman empire and of Christendom.! 
Various causes had a tendency to prevent the bishops of Rome from 
augmenting their authority in the east, and even to diminish that which 

_ they had occasionally exercised ; the institution of patriarchs at Anti- 
och, Alexandria, and afterwards at Constantinople, with extensive 
rights of jurisdiction ; the difference of rituals and discipline ; but 
above all, the many disgusts taken by the Greeks, which ultimately | 
produced an irreparable schism between the two churches in the ninth 
century. _ But within the pale of the Latin church, every succeeding 
age enhanced the power and dignity of the Roman see. By the consti- 
tution of the church, such at least as it became in the fourth century, 
its divisions being arranged in conformity to those of the empire, every 
province ought to have its metropolitan, and every vicariate its eccle- 
siastical exarch or primate. The bishop of Rome presided, in the 
latter capacity, over the Roman vicariate, comprehending southern 
Italy, and the three chief Mediterranean islands. But, as it happened, 
none of the ten provinces forming this division had any metropolitan ; 
so that the popes exercised all metropolitical functions within them, 
such as the consecration of bishops, the convocation of synods, the 
ultimate decision of appeals, and many other sorts of authority.. These 
provinces are sometimes called the Roman patriarchate ; the bishop of 
Rome having always been reckoned one, generally indeed the first, of - 
the patriarchs ; each of whom was at the head of all the metropolitans 
within his limits, but without exercising those privileges which by the 
ecclesiastical constitution appertained to the latter. Though the Ro- 
man patriarchate, properly so called, was comparatively very small in 
extent, it gave its chief, for the reason mentioned, advantages in point 
of authority which the others did not possess.? 

I may perhaps appear to have noticed circumstances interesting 
only to ecclesiastical scholars. But it is important to apprehend this 
distinction of the patriarchate from the primacy of Rome, because it — 
was by extending the boundaries of the former, and by applying the 
maxims of her administration in the south of Italy to all the western 
churches, that she accomplished the first object of her scheme of 
usurpation, in subverting the provincial system of government under 
the metropolitans. Their first encroachment of this kind was in the 
province of Illyricum, which they annexed in a manner to their own 
patriarchate, by not permitting any bishops to be consecrated without 
tricts, of the churches of Rome, Antioch, and Alexandria. De Marca. At a much earlier 
period, Irenaeus rather vaguely, and Cyprian more positively, admit, or rather assert, the 


primacy of the Church of Rome, which the latter seams even to have considered as a kind of 
centre of Catholic unity, though he resisted every attempt of that church to arrogate a con- 
trolling power. 

1 The opinion of the Roman see’s supremacy, though apparently rather a vague and general 
notion, as it still continues in those Catholics who deny its infallibility, seems to have prevailed 
very much in the fourth century. Fleury brings remarkable proofs of this from the writings 
of Socrates, Sozomen, Ammianus Marcellinus, and Optatus. 

2 There is some disagreement among writers as to the extent of the Roman patriarchate, 
which some suppose to have even at first comprehended all the western churches, though they 
admit that, in a more particular sense ié was confined to the vicariate of cme j 


, 


Gregory I’s Claims to the Keys of St Peter. 21 


their consent.!_ This was before the end of the fourth century. Their 
subsequent advances were, however, very gradual. About the middle 
of the sixth century, we find them confirming the elections of arch- 
bishops of Milan. They came by degrees to exercise, though not 
always successfiily, and seldom without opposition, an’ appellant 
jurisdiction over the causes of bishops, deposed or censured in pro- 
vincial synods. This, indeed, had been granted, if we believe the 
fact, by the canons of a very early council, that of Sardica in 347, so 
far as to permit the pope to order a revision of the process, but not to 
annul the sentence.? Valentinian III., influenced by Leo the Great, 
one of the most ambitious of pontiffs, had gone a great deal farther, 
and established almost an absolute judicial supremacy in the Holy— 
See.? But the metropolitans were not inclined to surrender their pre- 
rogatives; and upon the whole, the papal authority had made no 
decisive progress in France, or perhaps anywhere beyond Italy, till 
the pontificate of Gregory I., 590-604. 

This celebrated person was not distinguished by learning, which he 
affected to depreciate, nor by his literary performances, which the best 
critics consider as below mediocrity, but by qualities more necessary 
for his purpose, intrepid ambition and unceasing activity. He main- 
tained a perpetual correspondence with the emperors and their minis- 
ters, with the sovereigns of the western kingdoms, with all the hier- 
archy nf the catholic church; employing, as occasion dictated, the 
language of devotion, arrogance, or adulation.4 Claims hitherto dis- 
puted, or half preferred, assumed under his hands a more definite’ 
form ; and nations too ignorant to compare precedents, or discriminate 
principles, yielded to assertions confidently made by the authority 
which they most respected. Gregory dwelt more than his predeces- 


1 The ecclesiastical province of Illyricum included Macedonia. Siricius, the author of this 
encroachment, seems to have been one of the first usurpers. In a letter to the Spanish 
bishops (A.D. 375) he exalts his own authority very high. 

hese canons have been questioned, and Dupin does not seem to lay much stress on their 
-authority, though I do not perceive that either he or Fleury doubts their genuineness. Sar- 
dica was a city of Illyricum, which the translator of Mosheim has confounded with Sardes. 

Consultations, or references to the bishop of Rome, in difficult cases of faith or discipline, 
had been common in early ages, and were even made by provincial and national councils, 
But these were also made to other bishops, eminent for personal merit or the dignity of their 
sees. The popes endeavoured to claim this as a matter of right. Innocent I. asserts (A.p. 
402) that he was to be consulted, quoties fidei ratio ventilatur; and Gelasius (A.D. 492) quan- 
tum ad religionem pertinet, non nisi apostolice sedi, juxt& canones, debetur summa judicii 
totius. As the oak is in the acorn, so did these maxims contain the system of Bellarmine. 
De Marca. Dupin. 

3 Some bishops belonging to the province of Hilary, metropolitan of Arles, appealed from 
his sentence to Leo, who not only entertained their appeal, but presumed to depose Hilary. 
This assumption’ of power would have had little effect, if it had not been seconded by the 
emperor in very unguarded language; hoc perenni sanctione decernimus, ne quid tam epis- 
copis Gallicanis, quam aliarm provinciarum, contra consuetudinem veterem liceat sine auc- 
toritate viri venerabilis pape urbis zterne tentare; sed illis omnibusque pro lege sit, quid- 

uid sanxit vel sanxerit apostolicz sedis auctoritas. De Marca. The same emperor enacted 
that any bishop who refused to attend the tribunal of the pope when summoned should be 
compelled by the governor of his province; ut quisquis episcoporum ad judicium Romani 
epiecort evocatus venire neglexerit, per moderatorem ejusdem provincie adesse cogatur. 
upin. 

1 The flattering style in which this pontiff aZaressed Brunehaut and Phocas, the most 
flagitious monsters of his time, is mentioned in all civil and ecclesiastical histories. Fleury 
aa a remarkable letter to the patriarchs of Antioch and Alexandria, wherein he says that 

t Peter has one see, divided into three, Rome, Antioch, and Alexandria; stooping to this 
absurdity, and inconsistence with his real system, in order to conciliate their alliance against 
his more immediate riyal, the patriarch of Constantinople. Hist. Eccles. 
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sors upon the power of the keys, exclusively, or at least principally 
committed to St Peter, which had been supposed in earlier times, as 
it is now by the Gallican catholics, to be inherent in the general body 
of bishops, joint sharers of one indivisible episcopacy. And thus the 
patriarchal rights, being manifestly of mere ecclesiastical institution, 
were artfully confounded, or as it were merged, in the more paramount 
supremacy of the papal chair. From the time of Gregory, the popes 
appear in a great measure to have thrown away that scaffolding, and 
relied in preference on the pious veneration of the people, and on the 
opportunities which might occur for enforcing their dominion with the 
pretence of divine authority.1 : 
It cannot, I think, be said that any material acquisitions of ecclesi- - 
astical power were obtained by the successors of Gregory for nearly 
one hundred and fifty years.? As none of them possessed vigour and 
reputation equal to his own, it might even appear that the papal influ- 
ence was retrograde. But in effect the principles which supported it 
were taking deeper root, and acquiring strength by occasional, though 


1 Gregory seems to have established the appellant jurisdiction of the see of Rome, which 
had been long in suspense. Stephen, a Spanish bishop, having been deposed, appealed to 
Rome. Gregory sent a legate to Spain, with full powers to confirm or rescind the sentence. 
He says in his letter on this occasion: A sede apostolica qua omnium ecclesiarum caput est, 
causa hec audienda ac dirimenda fuerat. De Marca. In writing to the bishops of France, 
he enjoins them to obey Virgilius, bishop of Arles, whom he has appointed his legate in 
France, secundum antiquam consuetudinem ; so that if any contention should arise in the 
church, he may appease it by his authority, as vicegerent of the apostolic see: auctoritatis 
suze vigore, vicibus nempe apostolicz sedis functus, discreta moderatione compescat. Gre- 
goril Opera. 

* I observe that some modern publications annex considerable importance to a supposed 
concession of the title of Universal Bishop, made by the emperor Phocas in 606 to Boniface 
III., and even appear to date the papal supremacy from this epoch. Those who have imbibed 
this notion may probably have been misled by a loose expression in Mosheim’s Eccles. Hist., 
though the general tenor of that passage by no means gives countenance to their opinion. 
But there are several strong objections to our considering this as a leading fact, much less as 
marking an era in the history of the papacy. 1. Its truth, as commonly stated, appears more 
than questionable. The Roman pontifts, Gregory I. and Boniface III., had been vehemently 
opposing the assumption of this title by the patriarch of Constantinople, not as due to them- 
selves, but as one to which no bishop could legitimately pretend. ‘There would be something 
almost ridiculous in the emperor’s immediately conferring an appellation on themselves, which 
they had just disclaimed ; and though this ovjection would not stand against evidence, yet 
when we find no better authority quoted for the fact than Baronius, who is no authority at 
all, it retains considerable weight. And indeed the want of early testimony is so decisive an 
objection to any alleged historical fact, that but for the strange prepossessions of some men, 
one might rest the case here. Fleury takes no notice of this part of the story, though he tells 
us that Phocas compelled the Patriarch of Constantinople to resign his title. 2. But if the 
strongest proof could be advanced for the authenticity of this circumstance, we might well 
deny its importance. The concession of Phocas could have been of no validity in Lombardy, 
France, and other western countries, where nevertheless the papal supremacy was incom- 
parably more established than in the east. 3. Even within the empire it could have had no 
efficacy after the violent death of that usurper, which followed soon afterwards. 4. The title 
of Universal Bishop is not very intelligible; but whatever it meant, the patriarchs of Con- 
stantinople had borne it before, and continued to bear it ever afterwards. Dupin. 5. The 
preceding popes, Pelagius II. and Gregory I., had constantly disclaimed the appellation, 
though it had been adopted by some towards Leo the Great in the council of Chalcedon, 
(Fleury,) nor does it appear to have been retained by the successors of Boniface, at least for 
some centuries. It is even laid down in the decretum of Gratian that the pope is not styled 
universal: Nec etiam Romanus pontifex universalis appellatur; though some refer its as- 
sumption to the ninth century. Nouveau Traité de Diplom. In fact it has never been an 
usual title. 6. The popes had unquestionably exercised a species of supremacy for more 
than two centuries before this time, which had lately reached a high point of authority under 
Gregory I. The rescript of Valentinian III., in 455, quoted ina former note, would certainly 
be more to the purpose than the letter of Phocas. 7. Lastly, there are no sensible marks of 


this supremacy making a more rapid progress for a century and a half after the pretended 
grant ol that emperor, = . ; 
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not very frequent exercise. Appeals to the pope were sometimes made 
by prelates dissatisfied with a local sentence; but his judgment of 
reversal was not always executed, as we perceive by the instance of 
Bishop Wilfrid.1_ National councils were still convoked by princes, 
and canons enacted under their authority by the bishops who attended. 
Though the church of Lombardy was under great subjection during 
this period, yet those of France, and even of England, planted as the 
latter had been by Gregory, continued to preserve a tolerable measure 
of independence. The first striking infringement of this was made 
through the influence of an Englishman, Winfrid, better known as St 
Boniface, the apostle of Germany. Having undertaken the conversion 
of Thuringia, and other still heathen countries, he applied to the pope 
for a commission, and was consecrated bishop without any determinate 
see. Upon this occasion he took an oath of obedience, and became 
ever afterwards a zealous upholder of the apostolical chair. His suc- 
cess in the conversion of Germany was great, his reputation eminent, 
which enabled him to effect a material revolution in ecclesiastical 
government. Pelagius IJ. had, about 580, sent a pallium, or vest 

eC'zizsir to metropolitans, to the bisHtop of Arles, perpetual vicar of the 

cris see in Gaul.2 Gregory I. had made a similar present to other 
eoxGpenians. But it was never supposed that they were obliged to 
wait for this favour before they received consecration, until a synod of 
the I’rench and German bishops, held at Frankfort, in 742, by Boniface, 
as legate of Pope Zachary. It was here enacted, that, as a token of 
their willing subjection to the see of Rome, all metropolitans should 
request the pallium at the hands of the pope, and obey his lawful 
commands.’ ‘This was construed by the popes to mean a promise of 
obedience before receiving the pall, which was changed in aftertimes 
by Gregory VII. into an oath of fealty.* 

This council of Frankfort claims a leading place as an epoch in the 
history of the papacy. Several events ensued, chiefly of a political 
nature, which rapidly elevated that usurpation almost to its greatest 
height. Subjects of the throne of Constantinople, the popes had not 


1T refer to the English historians for the history of Wilfred, which neither altogether sup- 

pide nor much impeaches, the independency of our Anglo-Saxon church in 700, a matter 

ardly worth so much contention as Usher and Stillingfleet seem to have thought. The con- 
secration of Theodore by pope Vitalian in 668 is a stronger fact, and cannot be got over by 
those injudicious Protestants who take the bull by the horns. 

2 Ut ad instar suum, in Galliarum partibus primi sacerdotis locum obtineat, et quidquid ad 
gubernationem vel dispensationem ecclesiastici status gerendum est, servatis patrum regulis, 
et sedis apostolicz constitutis, faciat. Preterea, pallium illi concedit, &c. Dupin. Gregory 
I. confirmed this vicariat to Virgilius, bishop of Arles, and gave him the power of convoking 


synods. De Marca. 


3 Decrevimus, says Boniface, in nostro synodali conventu, et confessi sumus fidem catho- 
licam, et unitatem et subjectionem Romanz ecclesiz fine tenus servare. S. Petro et vicario 
ejus velle subjici, metropolitanos pallia ab illa sede quzrere, et, ye omnia, preecepta S. Petri 
cancnicé sequi. De Marca. Schmidt, This writer justly remarks the obligation which Rome 
had to St Boniface, who anticipated the system of Isidore. We have a letter from him to the 
English clergy, with a copy of canons passed in one of his synods, for the exaltation of the apos- 
tolic see, but the church of England was not then inclined to acknowledge so great a supremacy 
in Rome. Collier’s Eccles. Hist. f ; ; 

In the eighth general council, that of Constantinople in 872, this prerogative of sending the 
pallium to metropolitans was uot only confirmed to the pope, but extended to the other 
patriarchs, who had every disposition to become as great usurpers as their more fortunate 
elder brother. : 

4De Marca. Schmidt. According to the latter, this oath of fidelity was exacted in the 
ninth century; which is very probable, since Gregory VII. himself did but fill up the sketck 
which Nicolas I. and John VIII. had delineated. I have since found this confirme¢ by Gratian. 
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48 yet interfered, unless by mere admonition, with the temporal magis- 
trate. The first instance, wherein the civil duties of a nation and the 
rights of a crown appear to have been submitted to his decision, was 
in that famous reference as to the deposition of Childeric. It is impos- 
sible to consider this in any other light than as a point of casuistry laid 
before the first religious judge in the church. Certainly the Franks 
who raised the king of their choice upon their shields never dreamed 
that a foreign priest had conferred upon him the right of governing. 
Yet it was easy for succeeding advocates of Rome to construe this 
transaction very favourably for its usurpation over the thrones of the 
earth.t 

I shall but just glance at the subsequent political revolutions of that 
period ; the invasion of Italy by Pepin, his donation of the exarchate 
to the Holy See, the conquest of Lombardy by Charlemagne, the patri- 
ciate of Rome conferred upon both these princes, and the revival of the 
western empire in the person of thelatter. These events had a natural 
tendency to exalt the papal supremacy, which it is needless to indicate. 
But a circumstance of a very different nature contributed to this in a 
still greater degree. About the conclusion of the eighth century, there 
appeared, under the name of one Isidore, an unknown person, a collec- 
tion of ecclesiastical canons, now commonly denominated the False 
Decretals,2, These purported to be rescripts or decrees of the early 
bishops of Rome; and their effect was to diminish the authority of 
metropolitans over their suffragans, by establishing an appellant juris- 
diction of the Roman See in all causes, and by forbidding national 
councils to be holden without its consent. Every bishop, according to 
the decretals of Isidore, was amenable only to the immediate tribunal 
of the pope ; by which one of the most ancient rights of the provincial 
synod was abrogated. Every accused person might not only appeal 
from an inferior sentence, but remove an unfinished process before the 
supreme pontiff. And the latter, instead of directing a revision of the 
proceedings by the original judges, might annul them by his own 
authority—a strain of jurisdiction beyond the canons of Sardica, but 
certainly warranted by the more recent practice of Rome. New sees 
were not to be erected, nor bishops translated from one see to another, 
nor their resignations accepted, without the sanction of the pope. 
They were still, indeed, to be consecrated by the metropolitan, but in 
the pope’s name. It has been plausibly suspected, that these de- 
cretals were forged by some bishop, in jealousy or resentment ; and 
their general reception may at least be partly ascribed to such senti- 
ments. The archbishops were exceedingly powerful, and might often 


1 Eginhard says that Pepin was made king per azucloritatene Romani pontificis; an am- 
biguous word, which may rise to command, or sink to advice, according to the disposition of 
the interpreter. 

2 The era of the False Decretals has not been precisely fixed; they have seldom been sup- 
posed, however, to have appeared much before 800. But there is a genuine collection of 
canons published by Adrian I. in 785, which contain nearly the same principles, and many of 
which are copied by Isidore, as well as Charlemagne in his capitularies. De Marca. Gian- 
none. Dupin. Fleury seems to consider the Decretals as older than this collection ot 
Adrian, but I have not observed the same opinion in any other writer. The right of appeal 
from a sentence of the metropolitan deposing a bishop to the Holy See is positively recognised 
in the capitularies of Louis the Debonair, the three last books of which, according to the 
collection of Ansegisus, are said to be apostoltca auctoritate roborata, quia his cudendis 
maxime apostolica interfui €legatio. pe aaa 
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abuse their superiority over inferior prelates ; but the whole episcopal 


aristocracy had abundant reason to lament their acquiescence in a 
system of which the metropolitans were but the earliest victims. Upon 
these spurious decretals was built the great fabric of papal supremacy 
over the different national churches; a fabric which has stood after its 
foundation crumbled beneath it ; for no one has pretended to deny, for 


_the last two centuries, that the imposture is too palpable for any but 


the most ignorant ages to credit.1 

The Gallican church made for some time a spirited, thougl: unavail- 
ing struggle against this rising despotism. Gregory IV., having come 
into France to abet the children of Louis the Debonair in their re- 


bellion, and threatened to excommunicate the bishops who adhered to 
the emperor, was repelled with indignation by those prelates, If he 


comes here to excommunicate, said they, he shall depart hence excom- 
municated. In the subsequent reign of Charles the Bald, a bold de- 


fender of ecclesiastical independence was found in Hincmar, archbishop 


of Rheims, the most distinguished statesman of his age. Appeals to 
the pope even by ordinary clerks had become common, and the pro- 
vincial councils, hitherto the supreme spiritual tribunal, as well as 
legislature, were falling rapidly into decay. The frame of church 


_ government, which had lasted from the third or fourth century, was 


nearly dissolved ; a refractory bishop was sure to invoke the supreme 
court of appeal, and generally met there with a more favourable judi- 
cature. Hincmar, a man equal in ambition, and almost in public ° 
estimation, to any pontiff, sometimes came off successfully in his con- 
tentions with Rome.? But time is fatal to the unanimity of coalitions ; 
the French bishops were accessible to superstitious prejudice, to 
corrupt influence, to mutual jealousy. Above all, they were conscious 
that a persuasion of the pope’s omnipotence had taken hold of the 
laity. Though they complained loudly, and invoked, like patriots of 
a dying state, names and principles of a freedom that was no more, 
they submitted almost in every instance to the continual usurpations 
of the Holy See. One of those, which most annoyed their aristocracy, 
was the concession to monasteries of exemption from episcopal autho- 
rity. These had been very uncommon till about the eighth century, 
after which they were studiously multiplied? It was naturally a 


1 I have not seen any account of the decretals so clear and judicious as in Schmidt. Indeed 
all the ecclesiastical part of that work is executed in a very superior manner. See also De 
Marea. The latter writer, from whom I have derived much information, is by no means a 
strenuous adversary of ultramontane pretensions. ‘In fact, it was his object to please both in 
France and at Rome, to become both an archbishop and a cardinal. He failed nevertheless 
of the latter hope ; it being impossible at that time (1650) to satisfy the papal court without 
sacrificing altogether the Gallican church and the crown. 5 

2 De Marca, Dupin, Velly, &c. Hincmar, however, was not consistent; for, having ob- 
tained the see of Rheims in an equivocal manner, he had applied for confirmation at Rome, 
and in other respects impaired the Gallican rights. Pasquier. 

3 The earliest instance of a papal exemption is in 455, which indeed is a respectable anti- 
quity. Others scarcely occur till the pontificate of Zachary in the middle of the eighth cen- 
tury, who granted an exemption to Monte Casino, ita ut nullius juri subjaceat, nisi solius 
Romani pontificis. See Giannone. Precedents for the exemption of monasteries from epis- 
copal jurisdiction occur in Marculfus’s forms, compiled towards the end of the seventh cen- 
tury; but these were by royal authority. The kings of France were supreme heads of their 
national church. Schmidt. De Marca. Fleury. Muratori is of opinion that exemptions of 
monasteries from episcopal visitation did-not become frequent in Italy till the eleventh cen- 
tury; and that many charters of this kind are forgeries. It is held also by some English 
pntiquaries, that no Anglo-Saxon monastery was exempt, and that the first instance is that of 
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favourite object with the abbots; and sovereigns, in those ages of 
blind veneration for monastic establishments, were pleased to see 
their own foundations rendered, as it would seem, more respectable 
by privileges of independence. The popes had a closer interest in 
granting exemptions, which attached to them the regular clergy, and 
lowered the dignity of the bishops. In the eleventh and twelfth cen- 
turies, whole orders of monks were declared exempt at a single stroke ; 
and the abuse began to awaken loud complaints, though it did not fail 
to be aggravated afterwards, 

The principles of ecclesiastical supremacy were readily applied by 
the popes to support still more insolent usurpations. Chiefs by divine 
commission of the whole church, every earthly sovereign must be sub- 
ject to their interference. The bishops indeed had, with the common 
weapons of their order, kept their own sovereigns in check; and it could 
not seem any extraordinary stretch in their supreme head to assert an 

equal prerogative. Gregory IV.,as I have mentioned, became a party 
in the revolt against Louis I.; but he never carried his threats of ex- 
communication into effect. The first instance where the Roman 
pontiffs actually tried the force of their arms against a sovereign, was 
the excommunication of Lothaire, king of Lorraine, and grandson of 
Louis the Debonair. This prince had repudiated his wife, upon unjust 
pretexts, but with the approbation of a national council, and had 
subsequently married his concubine. Nicolas I., the actual pope, de- | 
spatched two legates to investigate this business, and decide according 
to the canons. They hold a council at Metz, and confirm the divorce 
and marriage. Enraged at this conduct of his ambassadors, the pope 
summons a council at Rome, annuls the sentence, deposes the arch- 
bishops of Treves and Cologne, and directs the king to discard his 
mistress. After some shuffling on the part of Lothaire, he is ex- 
communicated ; and, in a short time, we find both the king and his 
prelates, who had begun with expressions of passionate contempt 
towards the pope, suing humbly for absolution at the feet of Adrian iLike 
successor of Nicolas, which was not granted without difficulty. In all 
its most impudent pretensions, the Holy See has attended to the cir- 
cumstances of the time. Lothaire had powerful neighbours, the kings 
of France and Germany, eager to invade his dominions on the first 
intimation from Rome ; while the real scandalousness of his behaviour 
must have intimidated his conscience, and disgusted his subjects. 

Excommunication, whatever opinions may be entertained as to its 
religious efficacy, was originally nothing more in appearance than 
the exercise of a right which every society claims, the expulsion of 
refractory members from its body. No direct temporal disadvantages 
attended this penalty for several ages; but as it was the most severe 
of spiritual censures, and tended to exclude the object of it not only 
from a participation in religious rights, but, in a considerable degree, 
from the intercourse of Christian society, it was used sparingly, and 
upon the gravest occasions. Gradually, as the church became more 
powerful and more imperious, excommunications were issued upon 


Battle Abbey under the Conqueror ; the charters of an earlier date having been forged, 
Hody. It is remarkable that this grant is made by William, and confirmed by Lanfranc. 
Collier. Exemptions became very usual in England afterwards, - Henry. 


Excommunication—Its Numerous and Severe Penalties, 2 vy 


every provocation, rather as a weapon of ecclesiastical warfare, than 
with any regard to its original intention. There was certainly some 
pretext for many of these censures, as the only means of defence 
within the reach of the clergy, when their possessions were lawlessly 
violated, Others were founded upon the necessity of enforcing their 
contentious jurisdiction, which, while it was rapidly extending itself 
over almost all persons and causes, had not acquired any proper 
coercive process. The spiritual courts in England, whose jurisdiction 
is so multifarious, and, in general, so little of a religious nature, had 
till lately no means even of compelling an appearance, much less of 
enforcing a sentence, but by excommunication.!_ Princes, who felt the 
inadequacy of their own laws to secure obedience, called in the assist- 
ance of more formidable sanctions. Several capitularies of Charle- 
magne denounce the penalty of excommunication against incendiaries, 
or deserters from the army. Charles the Bald procured similar 
censures against his revolted vassals. Thus the boundary between 
temporal and spiritual offences grew every day less distinct ; and the 
clergy were encouraged to fresh encroachments, as they discovered 
the secret of rendering them successful. 

_. The civil magistrate ought undoubtedly to protect the just rights 
and lawful jurisdiction of the church, It is not so evident that he 
should attach temporal penalties to her censures. Excommunication 
has never carried such a presumption of moral turpitude, as to disable 
aman, upon any solid principles, from the usual privileges of society. 
Superstition and tyranny, however, decided otherwise. The support 
due to church censures by temporal judges is vaguely declared in the 
capitularies of Pepin and Charlemagne. It became, in later ages, a 
more established principle in France and England, and, I presume, 
in other countries. By our common law, an excommunicated person 
is incapable of being a witness, or of bringing an action ; and he may 
be detained in prison until he obtains absolution. By the Establish- 
ments of St Louis, his estate, or person, might be attached by the 
magistrate.2 These actual penalties were attended by marks of 
abhorrence and ignominy still more calculated to make an impression 
on ordinary minds. They were to be shunned, like men infected with 
leprosy, by their servants, their friends, and their families. Two 
attendants only, if we may trust a current history, remained with 
Robert, king of France, who, on account of an irrezular marriage, 
was put to this ban by'Gregory V.; and these threw all the meats 
which had passed his table into the fire. Indeed, the mere intercourse 
with a proscribed person incurred what was called the lesser excom- 
munication, or privation of the sacraments, and required penitence and 
absolution. In some places, a bier was set before the door of an 
excommunicated individual, and stones thrown at his windows; a 
singular method of compelling his submission. Everywhere, the 
~ excommunicated were debarred of regular sepulture, which, though 


1 By arecent statute, 53 G. III., c. 127, the writ De excommunicato capiendo, as a process 
in contempt, was abclished in England, fut retained inIreland. | the 

2 An excommunicated person might sue in the lay, though not in the spiritual court. No 
law seems to have been so severe in this respect as that of England; though it is not strictly 
accurate to say with Dr Cosens, that the writ De excommunicato capiendo is a privilegs 
peculiar to the English church. 
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obi iously a matter of police, has, through the superstition of conse- 
crating burial-grounds, been treated as belonging to ecclesiastical 
control. Their carcases were supposed to be incapable of corruption, 
which seems to have been thought a privilege unfit for those who had 
died in so irregular a manner.! 

But as excommunication, which attacked only one and perhaps a 
hardened sinner, was not always efficacious, the church had recourse 
to a more comprehensive punishment. For the otfence of a nobleman, 
she put a county, for that of a prince, his entire kingdom, under an 
interdict, or suspension of religious offices. No stretch of her tyranny 
was perhaps so outrageous. as this, During an interdict, the churches 
were closed, the bells silent, the dead unburied, no rite but those of 
baptism and extreme unction performed. The penalty fell upon those 
who had neither partaken nor could have prevented the offence; and 
the offence was often but a private dispute, in which the pride of a 
pope or bishop had been wounded. Interdicts were so rare before the 
time of Gregory VII., that some have referred them to him as their 
author; instances may, however, be found of an earlier date, and 
especially that which accompanied the above-mentioned excommuni- 
cation of Robert, king of France. They were afterwards issued not 
unfrequently against kingdoms ; but in particular districts they con- 
tinually occurred. 

This was the main-spring of the machinery that the clergy set in 
motion, the lever by which they moved the world. From the moment 
that these interdicts and excommunications had been tried, the powers 
of the earth might be said to have existed only by sufferance. Nor 
was the validity of such denunciations supposed to depend upon their 
justice. The imposer, indeed, of an unjust excommunication was 
guilty of a sin; but the party subjected to it had no remedy but sub- 
mission. “Hewho disregards such a sentence,” says Beaumanoir, 
“renders his good cause bad.” And, indeed, without annexing so much 
importance to the direct consequences of an ungrounded censure, it is 
evident, that the received theory of religion concerning the indispen- 
sable obligation and mysterious efficacy of the rites of communion and 
confession must have induced scrupulous minds to make any temporal 
sacrifice rather than incur their privation. One is rather surprised at the 
instances of failure, than of success in the employment of these spiritual 
weapons against sovereigns, or the laity in general. It was, perhaps, a 
fortunate circumstance ior Europe, that they were not introduced, upon 
a large scale, during the darkest ages of superstition. In the eighth or 
ninth centuries they would probably have met with a more implicit 
obedience, But after Gregory VII., as the spirit of ecclesiastical 
usurpation became more violent, there grew up by slow degrees an 
opposite feeling in the laity, which ripened into an alienation of senti- 
ment from the church, and a conviction of the sacred truth, which 
superstition and sophistry have endeavoured to eradicate from the heart 
of man, that no tyrannical government can be founded on a divine 
commission. 

Excommunications had very seldom, if ever, been levelled at the 


* Du Cange, v Imblocatus: where authors are referred to for the opinion among the mem: 
bers of the Greek church, that the bodies of excommunicated persous remain in statu quo, 
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head of a sovereign, before the instance of Lothaire. His ignominious 
submission, and the general feebleness of the Carlovingian line, pro- 
duced a repetition of the menace at least, and in cases more evidently 
beyond the cognisance of a spiritual authority. Upon the death of 
this Lothaire, his uncle, Charles the Bald, having possessed himself of 
Lorraine, to which the emperor Louis II. had juster pretensions, the 
pope, Adrian II., warned him to desist, declaring that any attempt 
upon that country would bring down the penalty of excommunication. 
Sustained by the intrepidity of Hincmar, the king did not exhibit his 
usual pusillanimity, and the pope in this instance failed of success. But 
John VIII., the next occupier of the chair of St Peter, carried his pre- 
_ tensions to a height which none of his predecessors had reached ‘he 
Carlovingian princes had formed an alliance against Boson, the usurper 
of the kingdom of Arles. The pope writes to Charles the Fat: I have 
_ adopted the illustrious prince Boson as my son; be content therefore 
with your own kingdom; for I shall instantly excommunicate all who 
attempt to injure my son. In another letter to the same king, who had 
taken some property from a convent, he enjoins him to restore it within 
sixty days, and to certify by an envoy that he had obeyed the command ; 
else an excommunication would immediately ensue, to be followed by 
still severer castigation, if the king should not repent upon the first 
punishment.—Durioribus deinceps sciens te verberibus erudiendum. 
These expressions seem to intimate a sentence of deposition from his 
throne, and thus anticipate by two hundred years the famous era of 
Gregory VII., at which we shall soon arrive. In some respects, John 
VIII. even advanced pretensions beyond those of Gregory. He asserts 
very plainly a right of choosing the emperor, and may seem indirectly 
to have exercised it in the election of Charles the Bald, who had not 
primogeniture in his favour. This prince, whose restless ambition was 
‘united with meanness as well as insincerity, consented to sign a capitu- 
lation on his coronation at Rome, in favour of the pope and church, a 
precedent which was improved upon in subsequent ages. Rome was 
now prepared to rivet her fetters upon -sovereigns, and at no period 
have the condition of society and the circumstances of civil govern- 
ment been so favourable for her ambition. But the consummation 
was still suspended, and even her progress arrested, for more than a 
hundred and fifty years. This dreary interval is filled up, in the annals 
of the papacy, by a series of revolutions and crimes. Six popes were 
deposed, two murdered, one mutilated. Frequently two, or even three 
competitors, among whom it is not always possible by any genuine 
criticism to distinguish the true shepherd, drove each other alternately 
from the city. A few respectable names appear thinly scattered 
through this darkness; and sometimes, perhaps, a pope who had 
acquired estimation by his private virtues may be distinguished by 
some encroachment on the rights of princes, or the privileges of 
national churches. But in general the pontiffs of that age had neither 
leisure nor capacity to perfect the great system of temporal supremacy, 
and looked rather to a vile profit from the sale of episcopal confirma- 
tions, or of exemptions to monasteries. 
The corruption of the head extended naturally to all other members 
of the church, All writers concur in stigmatising the dissoluteness 
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and neglect of decency that prevailed among the clergy. Thongh 
several codes of ecclesiastical discipline had been compiled by parti- 
cular prelates, yet neither these nor the ancient canons were much 
regarded. The bishops, indeed, who were to enforce them, had most 
occasion to dread their severity. They were obtruded upon their 
sees, as the supreme pontiffs were upon that of Rome, by force or cor- 
ruption. A child of five years old was made archbishop of Rheims. 
The see of Narbonne was purchased for another at the age of ten 
By this relaxation of morals the priesthood began to lose its hold upon 
the prejudices of mankind. These are nourished chiefly indeed by 
shining exampies of piety and virtue, but also, in a superstitious age, 
by ascetic observances, by the fasting and watching of monks and 
hermits ; who have obviously so bad a lot in this life, that men are 
induced to conclude, that they must have secured a better reversion 
in futurity. The regular clergy accordingly, or monastic orders, who 
practised, at least apparently, the specious impostures of self-mortifi- 
cation, retained at all times a far greater portion of respect than ordi- 
nary priests, though degenerate themselves, as was admitted, from 
their primitive strictness. 

Two crimes, or at least violations of ecclesiastical law, had become 
almost universal in the eleventh century, and excited general indigna- 
tion, the marriage or concubinage of priests, and the sale of benefices, 
By an effect of those prejudices in favour of austerity, to which I have 
just alluded, celibacy had been, from very early times, enjoined as an 
obligation upon the clergy. Some of the fathers permitted those 
already married for the first time, and to a virgin, to retain their wives 
after ordination, as a kind of indulgence of which it was more laudable 
not to take advantage ; and this, after prevailing for a length of time 
in the Greek church, was sanctioned by the council of Trullo in 691,? 
and has ever since continued one of the distinguishing features of its 
discipline. The Latin church, however, did not receive these canons ; 
and has uniformly persevered in excluding the three orders of priests, 
deacons, and subdeacons, not only from contracting matrimony, but 
from cohabiting with wives espoused before their ordination. The 
prohibition, however, during some ages, existed only in the letter of 
her canons. In every country, the secular or parochial clergy kept 
women in their houses, upon more or less acknowledged terms of inter- 
course, by a connivance of their ecclesiastical superiors, which almost 
amounted to a positive toleration. The sons of priests were capable 
of inheriting by the law of France, and also of Castile.4 Some vigo- 
tous efforts had been made in England by Dunstan with the assis- 


1 It was almost general in the church to have bishops under twenty years old. Even the 
Rope Benedict IX. is said to have been only twelve, but this has been doubted. 

This council was held at Constantinople, in the dome of the palace called Trullus, by the 
Latins. The word Trullo, though solescistical, is used, I believe, by ecclesiastical writers in 
English. St Marc. Bishops are not within this permission, and cannot retain their wives by 
the discipline of the Greek church. 

3 This prohibition is sometimes repeated in Charlemagne’s capitularies ; but I have not ob- 
served that he notices its violation as a notorious abuse. It is probable, therefore, that the 
open concubinage or marriage of the clergy was not general untila later period. And Fleur. 
declares that he has found no instance of it before 893, in the case of a parish priest at Chalons, 
who gave great scandal by publicly marrying. Hist. Ecclés, 

4 This was by virtue of the general indulgence shown by the customs of that country to 


eoncubinage, or darrazania; the children of such an union always inheriting in d 
thnge born in solemn wedlock. » Se 
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tance of king Edgar to dispossess the married canons, if not the 
parochial clergy, of their benefices ; but the abuse, if such it is to be 
considered, made incessant progress, till the middle of the eleventh 
century. There was certainly much reason for the rulers of the church 
to restore this part of their discipline, since it is by cutting off her 
members from the charities of domestic life, that she secures the en- 
tire affection to her cause, and renders them, like veteran soldiers, 
independent of every feeling but that of fidelity to their commander, 
and regard to the interests of their body. Leo IX. accordingly, one 
of the first pontiffs who retrieved the honour of the apostolic chair, 
after its long period of ignominy, began in good earnest the difficult 
work of enforcing celibacy among the clergy. His successors never 
lost sight of this essential point of discipline. It was a struggle 
against the natural rights and strongest affections of mankind, which 
lasted for several ages, and succeeded only by the toleration of greater 
evils than those it was intended to remove. The laity, in general, 
took part against the married priests, who were reduced to infamy and 
want, or obliged to renounce their dearest connexions. In many parts 
of Germany, no ministers were left to perform divine services.! But 
perhaps there was no country where the rules of celibacy met with so 
little attention as in England. It was acknowledged in the reign of 
Henry I. that the greater and better part of the clergy were married ; 
and that\prince is said to have permitted them to retain their wives. 
But the hierarchy never relaxed in their efforts ; and all the councils, 
general or provincial, of the twelfth century, utter denunciations against 
-concubinary priests. After that age we do not find them so fre- 
quently mentioned ; and the abuse by degrees, though not suppressed, 


was reduced within limits at which the church might connive. 


Simony, or the corrupt purchase of spiritual benefices, was the second. 
characteristic reproach of the clergy in the eleventh century. The 
measures taken to repress it deserve particular consideration, as they 
produced effects of the highest importance in the history of the middle 
ages. According to the primitive custom of the church, an episcopal 
vacancy was filled up by election of the clergy and people belonging to 
the city or diocese. The subject of their choice was, after the esta- 
blishment of the federate or provincial system, to be approved or re- 


1 A Danish writer draws a still darker picture of the tyranny exercised towards ne married 
clergy, which, if he does not exaggerate, was severe indeed: alii membris truncabantur, alii 
occidebantur, alii de patria expeHebantur, pauci sua retinuere. Langebek. The prohibition 
was repeated by Waldemar II. in 1222, so that there seems to have been much difficulty found. 

2 The third Lateran council, fifty years afterwards, speaks of the detestable custom of keep- 
ing concubines long used by the English clergy. Cum in Anglia prava et detestabili consue- 
tudine et longo tempore fuerit obtentum, ut clerici in domibus suis fornicarias habeant. Eu- 
genius IV. sent a legate to impose celibacy on the Irish clergy. 

3 Quidam sacerdotes Latini, says Innocent III., in domibus suis habent concubinas, et non- 


_ nulli aliquas sibi non metuunt desponsare. Opera Innocent III. The latter cannot be sup. 


posed a very common case, after so many prohibitions ; the more usual practice was to keep 
a female in their houses, under some pretence of relationship or servitude, as is still said to 
be usual in catholic countries. A writer of respectable authority asserts that the clergy fre- 

uently obtained a bishop’s licence to cohabit with a mate. I find a passage in Nicolas de 
Gi mancis about 1400, quoted in Lewis’s Life of Peacock. Plerisque in diocesibus, rectores 
parochiarum ex certo et conducto cum his prelatis pretio, passim et publicé concubinas 
tenent. This, however, does not amount to a direct licence. 

The marriages of English clergy are noticed and condemned in some provincial. constitu- 
tions of 1237. And there is, even so late as 1404, a mandate by the bishop of Exeter against 
icarried priests. 
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jected by the metropolitan and his suffragans; and, if approved, he 
was consecrated by them. It is probable that, in almost every case, 
the clergy took a leading part in the selection of their bishops ; but the 
consent of the laity was absolutely necessary to render it valid. They 
were, however, by degrees excluded from any real participation, first in 
- the Greek, and finally in the western church. But this was not effected 
till pretty late times ; the people fully preserved their elective rights at 
Milan in the eleventh century ; and traces of their concurrence may be 
found both in France and Germany in the next age.! : 

It does not appear that the early Christian emperors interposed with 
the freedom of choice any farther than to make their own confirmation 
necessary in the great patriarchal sees, such as Rome and Constanti- 
nople, which were frequently the objects of violent competition, and to 
decide in controverted elections. The Gothic and Lombard kings of 
Italy followed the same line of conduct. But in the French monarchy 
amore extensive authority was assumed by the sovereign. Though 
the practice was subject to some variation, it may be said generally, 
that the Merovingian kings, the line of Charlemagne, and the German 
emperors of the house of Saxony, conferred bishoprics either by direct 
nomination, or, as was more regular, by recommendatory letters to the 
electors.2. In England also, before the conquest, bishops were ap- 
pointed in the wittenagemot ; and even in the reign of William, it is 
said that Lanfranc was raised to the see of Canterbury by consent of 
parliament. But independently of this prerogative, which length of 
time and the tacit sanction of the people had rendered unquestionably 
legitimate, the sovereign had other means of controlling the election of 
a bishop. Those estates and honours which compose the temporalities 
of the see, and without which the naked spiritual privileges would not 
have tempted an avaricious generation, had chiefly been granted by 
former kings, and were assimilated to lands held on a beneficiary 
tenure. As they seemed to partake of the nature of fiefs, they required 
similar formalities ; investiture by the lord, and an oath of fealty by 
the tenant. Charlemagne is said to have introduced this practice; and, 
by way of visible symbol, as usual in the feudal institutions, to have 
put the ring and crosier into the hands of the newly consecrated bishop. 
And this continued for more than two centuries afterwards without 
exciting any scandal or resistance. 

The church has undoubtedly surrendered part of her independence 
in return for ample endowments and temporal power ; nor could any 
claim be more reasonable, than that of feudal superiors to grant the 
investiture of dependent fiefs. But the fairest right may be sullied by 
abuse ; and the sovereigns, the lay-patrons, the prelates of the tenth 
and eleventh centuries, made their powers of nomination and investi- 


The form of election of a bishop of Puy in 1053 runs thus: clerus, populus, et militia ele- 
gimus. Even Gratian seems to admit in one place that the laity had a sort of share, though 
no decisive voice, in filling up an episcopal vacancy. Electio clericorum est, petitio plebis. 

? This interference of the kings was perhaps not quite conformable to their own laws, which 
only reserved to them the confirmation. Episcopo decedente, says a constitution of Clotaire 
{I. in 615, in loco ipsius, qui a metropolitano ordinari debit, a provincialibus, a clero et 
populo eligetur; et si persona condigna fuerit, per ordinationem principis ordinetur. Charle- 
magne is said to have adhered to this limitation, leaving elections free, and only approving 
the person and conferring investiture on him. Butamore direct influence was restored after- 
wards. Ivon, bishop of Chartres, about the year 1100, thus concisely expresses the several 
parties concurring in the creation of a bishop : eligente clero, suffragante populo, dave ~«gis, 
per manum metropolitani, approbante Romano pontifice, 
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ture subservient to the grossest rapacity.! According to the ancient 
canons, a benefic2 was voided by any simoniacal payment or stipula- 
tion. If these were to be enforced, the chutch must always be cleared | 
of its ministers. Either through bribery in places where elections still 
prevailed, or through corrupt agreements with princes, or, at least, cus- 
tomary presents to their wives and ministers, a large proportion of the 
bishops had no valid tenure in their sees. —The case was perhaps worse 
with inferior clerks: in the church of Milan, which was notorious for 
this corruption, not a single ecclesiastic could stand the test, the arch- 
bishop exacting a price for the collation of every benefice.” 

The bishops of Rome, like those of inferior sees, were regularly 
elected by the citizens, Jaymen as well as ecclesiastics. But. their 
consecration was deferred until the popular choice had received the 
sovereign’s sanction, The Romans regularly despatched letters to 
Constantinople, or to the exarchs of Ravenna, praying that their elec- 
tion of a pope might be confirmed. Exceptions, if any, are unfrequent 
while Rome was subject to the eastern empire. This, among other 
imperial prerogatives, Charlemagne might consider as his own. He 
possessed the city, especially after his coronation as emperor, in full 
sovereignty ; and even before that event, had investigated, as supreme 
chief, some accusations preferred against the pope Leo III] No 
vacancy of the papacy took place after Charlemagne became emperor: 
and it must be confessed that, in the first which happened under 
Louis the Debonair, Stephen IV. was consecrated in haste without 
that prince’s approbation. But Gregory IV., his successor, waited tili 
his election had been confirmed, and upon the whole, the Carlovingian 
emperors, though less uniformly than their predecessors, retained that 
mark of sovereignty. But during the disorderly state of Italy which 
followed the last reigns of Charlemagne’s posterity, while the sove- 
reignty and even the name of an emperor were in abeyance, the 
supreme dignity of Christendom was conferred only by the factious 
rabble of its capital. Otho the Great, in receiving the imperial crown, 
took upok him the prerogatives of Charlemagne. There is even 
extant a decree of Leo VIII., which grants to him and his successors 
the right of naming future popes. But the authenticity of this instru- 
ment is denied by the Italians.? It does not appear that the Saxon 
emperors went to such a length as nomination, except in one instance, 
(that of Gregory V., in 996 ;) but they sometimes, not uniformly, con- 
firmed the election of a pope, according to ancient custom. An expli- 
cit right of nomination was, however, conceded to the emperor Henry 
III., in 1047, as the only means of rescuing the Roman church from 
the disgrace and depravity into which it had fallen. Henry appointed 
two or three very good popes ; acting in this against the warnings of 
a selfish policy, as fatal experience soon proved to his family. 


1 Boniface, marquis of Tuscany, father of the countess Matilda, and by fur the greatest 
prince in Italy, was flogged before the altar by an abbot, for selling benefices, Muratori, ad 
ann, 1046. The offence was much more common than the punishment, but the two combined 
furnish a good specimen of the eleventh century. : 2 

2 The sum, however, appears to have been very small: rather like a fee than a bribe. 

3 St Marc had-defended the authenticity of this instrument in a separate dissertation, 
though admitting some interpolations ; and Muratori speaks of it as a gross imposture, in 
which he probably goes too far. It obtained credit rather early, and is admitted into the «lw 
cretum of Gratian, notwithstanding its obvious tendency. re 

; 
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This high prerogative was perhaps not designed to extend beyond 
Henry himself. But even if it had been transmissible to his successors, 
the infancy of his son, Henry IV., and the factions of that minority, pre- 
cluded the possibility of its exercise. Nicolas II., in 1059, published 
a decree, which restored the right of election to the Romans ; but with 
a remarkable variation from the original form. The cardinal bishops 
(seven in number, holding sees in the neighbourhood of Rome, and 
consequently suffragans of the pope as patriarch or metropolitan) were 
to choose the supreme pontiff, with the concurrence first of the cardinal 
priests and deacons, (or ministers of the parish churches of Rome,) 
and afterwards of the laity. Thus elected, the new pope was to be 
presented for confirmation to Henry, “now king, and hereafter to be- 
come emperor,” and to such of his successors as should personally 
obtain that privilege! This decree is the foundation of that celebrated 
mode of election in a conclave of cardinals which has ever since deter- 
mined the headship of the church. It was intended not only to ex-~ 
clude the citizens, who had indeed justly forfeited their primitive right, 
but as far as possible to prepare the way for an absolute emancipation 
of the papacy from the imperial control ; reserving only a precarious 
and personal concession to the emperors, instead of their ancient legal 
prerogative of confirmation. 

The real author of this decree, and of all other vigorous measures 
adopted by the popes of that age, whether for the assertion of their in- 
dependence or the restoration of discipline, was Hildebrand, arch- 
deacon of the church of Rome, by far the most conspicuous person of 
the eleventh century. Acquiring’ by his extraordinary qualities an un- 
bounded ascendency over the Italian clergy, they regarded him as their 
chosen leader, and the hope of their common cause. He had been 
empowered singly to nominate a pope, on the part of the Romans, after 
the death of Leo IX., and compelled Henry III. to acquiesce in his 
choice of Victor II. No man could proceed more fearlessly towards 
his object than Hildebrand, nor with less attention to conscientious 
impediments. Though the decree of Nicolas II., his own work, had 
expressly reserved the right of confirmation of the young king of Ger- 
many, yet on the death of that pope, Hildebrand procured the election 
and consecration of Alexander Il. without waiting for any authority. 
During this pontificate, he was considered as something greater than 
the pope, who acted entirely by his counsels. On Alexander’s decease, 
Hildebrand, long since the real head of the church, was raised with 
enthusiasm to its chief dignity, and assumed the name of Gregory VII. 

Notwithstanding the late precedent at the election of Alexander II., 
it appears that Gregory did not yet consider his plans sufficiently ma- 
ture to throw off the yoke altogether, but declined to receive consecra- 
tion until he had obtained the consent of the king of Germany.2 This 
moderation was not of long continuance. The situation of Germany 
speedily afforded him an opportunity of displaying his ambitious views, 
Henry IV., through a very bad education, was arbitrary and dissolute ; 
the Saxons were engaged in a desperate rebellion ; and secret disaffec- 

1 The first canon of the third Lateran council makes the consent of two-thirds of the col- 
lege necessary for a pope’s election. 


2 He acted, however, as pope, corresponding in that character with bishops of al! countries 
from the day of his election. 
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tion had spread among the princes to an extent of which the pope was 
much better aware than the king.! He began by excommunicating 
some of Henry’s ministers on pretence of simony, and made it a ground 
of remonstrance, that they were not instantly dismissed. His next 
step was to publish a decree, or rather to renew one of Alexander II., 
against lay investitures. The abolition of these was a favourite object 
of Gregory, and formed an essential part of his general scheme for 
emancipating the spiritual, and subjugating the temporal power. The 
ring and crosier, it was asserted by the papal advocates, were the 
emblems of that power which no monarch could bestow ; but even if a 
less offensive symbol were adopted in investitures, the dignity of the 
church was lowered, and her purity contaminated when her highest 
ministers were compelled to solicit the patronage or the approbation 
of laymen. Though the estates of bishops might, strictly, be of tem- 
poral right, yet as they had been inseparably annexed to their spiritual 
office, it became just that what was first in dignity and importance 
should carry with it those accessary parts. And this was more neces- 
sary than in former times, on account of the notorious traffic which 
sovereigns made of their usurped nomination to benefices, so that 
scarcely any prelate sat by their favour whose possession was not in- 
validated by simony. 

The contest about investitures, though begun by Gregory VII., did 
not occupy a very prominent place during his pontificate ; its interests 
being suspended by other more extraordinary and important dissensions 
between the church and empire. ‘The pope, after tampering some time 
with the disaffected party in Germany, summoned Henry to appear at 
Rome, and vindicate himself from the charges alleged by his subjects. 
Such an outrage naturally exasperated a young and passionate 
monarch. “ Assembling a number of bishops and other vassals at 
Worms, he procured a sentence that Gregory should no longer be 
obeyed as lawful pope. But the time was past for those arbitrary 
encroachments, or at least high prerogatives of former emperors. The 
relations of dependency between church and state were now about to 
be reversed. Gregory had no sooner received accounts of the pro- 
ceedings at Worms, than he summoned a councilin the Lateran palace, 
and by a solemn sentence not only excommunicated Henry, but de- 
prived him of the kingdoms of Germany and Italy, releasing his subjects 
from their ailegiance, and forbidding them to obey him as sovereign. 
Thus Gregory VII. obtained the glory of leaving all his predecessors 
behind, and astonishing mankind by an act of audacity and ambition, 
which the most emulous of his successors could hardly surpass.” 


1 Schmidt. St Mare. These two are my principal authorities for the contest between the 
church and the empire. : 

2 The sentence of Gregory VII. against the emperor Henry was directed, we should always 
remember, to persons already well disposed to reject his authority. Men are glad to be told 
that it is their duty to resist’ a sovereign against whom they are in rebellion, and will not be 
very scrupulous in examining conclusions which fall in with their inclinations and interests. 
Allegiance was in those turbulent ages easily thrown off, and the right of resistance was in 
continual exercise. To the Germans of the eleventh century a prince unfit for Christian 
communion would easily appear unfit to reign over them; and though Henry had not given 
mucl: real provocation to the pope, his vices and tyranny might seem to challenge any 
spiritual censure or temporal chastisement. A nearly contemporary writer combines the two 
justifications of the rebellious party. Nemo Romanorum pontificem reges a regno deponere 
posse denegabit, quicunque decreta sanctissimi Papze Gregorii non proscribenda judicabit. 
Ipse enim vir apostolicus. . . . Praterea, liberi! nomines Henricum¢o pacto sibi preeposuerunt 


‘ 
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The first impulses of Henry’s mind on hearing this denunciation 
were indignation and resentment. But like other inexperienced and 
misguided sovereigns, he had formed an erroneous calculation of his 
own resources. A conspiracy long prepared, of which the dukes of 
Swabia and Carinthia were the chiefs, began to manifest itself; some 
were alienated by his vices, and others jealous of his family ; the 
rebellious Saxons took courage; the bishops, intimidated by excom- 
munications, withdrew from his side ; and he suddenly found himself 
almost insulated in the midst of his dominions. In this desertion, he 
had recourse, through panic, to a miserable expedient. He crossed 
the Alps, with the avowed determination of submitting, and seeking 
absolution from the pope. Gregory was at Canossa, a fortress near 
Reggio, belonging to his faithful adherent, the countess Matilda. It 
was in the winter of 1077, one of unusual severity. The emperor was 
admitted, without his guards, into an outer court of the castle, and 
three successive days remained from morning till evening, in a woollen 
shirt and with naked feet, while Gregory, shut up with the countess, 
refused to admit him to his presence. On the fourth day he obtained 
absolution ; but only upon condition of appearing on a certain day to 
learn the pope’s decision, whether or no he should be restored to his 
kingdom, until which time he promised not to assume the ensigns of 
‘royalty. 

This base humiliation, instead of conciliating Henry’s adversaries, 
forfeited the attachment of his friends. In his contest with the pope, 
he had found a zealous support in the principal Lombard cities, among 
whom the married and simoniacal clergy had great influence.’ Indig- 
nant at his submission to Gregory, whom they affected to consider as 
an usurper of the papal chair, they now closed their gates against the 
emperor, and spoke openly of deposing him. In this singular position 
between two opposite dangers, Henry retrod his late steps, and broke 
off his treaty with the pope; preferring, if he must fall, to fall as the 
defender rather than the betrayer of his imperial rights. The rebel- 
lious princes of Germany chose another king, Rodolph, duke of 
Swabia, on whom Gregory, after some delay, bestowed the crown, with 
a Latin verse, importing that it was given by virtue of the original 
commission of St Peter. Petra dedit Petro, Petrus diadema Rodolpho. 
But the success of this pontiff, in his immediate designs, was not 
answerable to his intrepidity. Henry both subdued the German 
rebellion, and carried on the war with so much vigour, or rather so 
little resistance, in Italy, that he was crowned in Rome by the antipope 
Guibert, whom he had raised in a council of his partisans to the 


in regem, ut electores suos justé judicare et regali providentia gubernare satageret, quod 
pactum ille postea przvaricari et contemnere non cessavit, &c. Ergo, et absque sedis apos- 
tolice judicio principes eum pro rege meritd refutare possent, cum pactum adimplere con- 
temserit, quod iis pro electione sua promiserat ; quo non adimpleto, nec rex esse poterat. 

Upon the other hand, the friends and supporters of Henry, though ecclesiastics, protested 
against this novel stretch of prerogative in the Roman see. 

1 There had been a kind of civil war at Milan for about twenty years before this time, 
excited by the intemperate zeal of some partisans who endeavoured to execute the papal 
decrees against irregular clerks by force. ‘The history of these feuds has been written by two 
contemporaries, Arnulf and Landulf}; sufficient extracts from which will be found in St Marc 
and in Muratori’s Annals. The Milanese clergy set up a pretence to retain wives, under the 
authority of their great archbishop, St Ambrose, who, it seems, has spoken with more indul- 
gence of this practice than most of the fathers. Both Arnulf and Landulf favour the married 
clerks; and were perhaps themselves of that description, 
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government of the church instead of Gregory. The latter found an 
asylum under the protection of Roger Guiscard at Salerno, where he 
died in exile. His mantle, however, descended upon his successors, 
especially Urban II. and Paschal II., who strenuously persevered in 
the great contest for ecclesiastical independence ; the former with a 
spirit and policy worthy of Gregory VII., the latter, with steady, but 
disinterested prejudice They raised up enemies against Henry IV. 
out of the bosom of his family, instigating the ambition of two of his 
sons successively, Conrad and Henry, to mingle in the revolts of Ger- 
many. But Rome, under whose auspices the latter had not scrupled 
to engage in an almost parricidal rebellion, was soon disappointed by 
his unexpected tenaciousness of that obnoxious prerogative which had 
occasioned so much of his father’s misery. He steadily refused to part 
with the right of investiture; and the empire was still committed in 
open hostility with the church for fifteen years of his reign. But Henry 
V. being stronger in the support of his German vassals than his father 
had been, none of the popes with whom he was engaged had the bold- 
ness to repeat the measures of Gregory VII. At length, each party 
grown weary of this ruinous contention, a treaty was, in 1122, agreed. 
upon between the emperor and Calixtus II., which put an end by com- 
promise to the question of ecclesiastical investitures. By this compact, 
the emperor resigned for ever all pretence to invest bishops by the 
ring and crosier, and recognised the liberty of elections. But, in 
return, it was agreed, that elections should be made in his presence, 
or that of his officers; and that the new bishop should receive his 
temporalities from the emperor by the sceptre.? 

Both parties, in the concordat at Worms, receded from so mucn of 
their pretensions, that we might almost hesitate to determine which is 
to be considered as victorious. On the one hand, in restoring the 
freedom of episcopal elections, the emperors lost a prerogative of very 
long standing, and almost necessary to the maintenance of authority over 
not the least turbulent part of their subjects. And.though the form of 
investiture by the ring and crosier seemed in itself of no importance, 
yet it had been in effect a collateral security against the election of 
obnoxious persons. For the emperors, detaining this necessary part 
of the pontificals until they should confer investiture, prevented a 
hasty consecration of the new bishop, after. which, the vacancy being 
legally filled, it would not be decent for them to withhold the tem- 
poralities ‘But then, on the other hand, they preserved, by the con- 
cordat, their feudal sovereignty over the estates of the church, in 
defiance of the language which had recently been held by its rulers. 
Gregory VII. had positively declared in the Lateran council of 1080, 
that a bishop or abbot receiving investiture from a layman should not 


1 Paschal II. was so conscientious in his abhorrence of investitures, that he actually signed 
an agreement with Henry V., in 1110, whereby the prelates were to resign all the lands and 
other possessions which they held in fief of the emperor, on condition of the latter renouncing 
the right of investiture, which indeed, in such circumstances, would fall of itself. This extra- 
ordinary concession, as may be imagined, was not very satisfactory to the cardinals and 
bishops about Paschal’s court, more worldly-minded than himself, nor those of the emperor’s 
party, whose joint clamours soon put a stop to the treaty. St Marc. A letter of Paschal to 
Anslem, (Schmidt,) seems to imply that he thought it better for the church to be without riches. 
than to enjoy them on condition of doing homage to laymen. 

2 Schmidt quotes the Latin words. 
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be reckoned as a prelate! The same doctrine had been maintained 
by all his successors, without any limitation of their censures to the 
formality of the ring and crosier. But Calixtus II. himself had gone 
much farther, and absolutely prohibited the compelling ecclesiastics 
to render any service to laymen on account of their benefices, It is 
evident, that such a general immunity from feudal obligations for an 
order who possessed nearly half the lands in Europe struck at the 
root of those institutions by which the fabric of society was principally 
held together. This complete independency had been the aim of 
Gregory’s disciples; and by yielding to the continuance of lay- 
investitures in any shape, Calixtus may, in this point of view, appear 
to have relinquished the principal object of contention. But as there 
have been battles in which, though immediate success may seem 
pretty equally balanced, yet we learn from subsequent effects to 
whom the intrinsic advantages of victory belonged, so is it manifest 
from the events that followed the settlement of this great controversy 
about investitures, that the see of Rome had conquered. 

The emperors were not the only sovereigns whose practice of in- 
vestiture excited the hostility of Rome, although they sustained the 
principal brunt of the war. A similar contest broke out under the 
pontificate of Paschal II. with Henry I. of England; for the circum- 
stances of which, as they contain nothing peculiar, I refer to our own 
historians. It is remarkable, that it ended in a compromise not unlike 
that adjusted at Worms; the king renouncing all sort of investitures, 
while the pope consented that the bishop should do homage for his 
temporalities. This was exactly the custom of France, where investi- 
ture by the ring and crosier is said not to have prevailed; and it 
answered the main end of sovereigns by keeping up the feudal 
dependency of ecclesiastical estates. But the kings of Castile were 
more fortunate than the rest ; discreetly yielding to the pride of Rome, 
they obtained what was essential to their own authority, and have 
always possessed, by the concession of Urban II., an absolute privilege 
of nomination to bishoprics in their dominions2—an early evidence of 
that indifference of the popes towards the real independence of national 
churches, to which subsequent ages were to lend abundant confirma- 
tion. 

When the emperors had surrendered their pretensions to interfere 
in episcopal elections, the primitive mode of collecting the suffrages of 
clergy and laity in conjunction, or at least of the clergy with the laity’s 
assent and ratification, ought naturally to have revived. But in the 
twelfth century, neither the people, nor even the general body of the 
diocesan clergy, were considered as worthy to exercise this function. 
It soon devolved altogether upon the chapters of cathedral churches.® 


1 A bishop of Placentia asserts that prelates dishonoured their order by putting their hands, 
which held the body and blood of Christ, between those of impure laymen. The same expres- 
sions are used by others, and are levelled at the form of feudal homage, which, according to 
the principles of that age, ought to have been as obnoxious as investiture. 

2 Fleury says that the kings of Spain nominate to bishoprics by virtue of a particular indul- 
gence, renewed by the pope for the life of each prince. Institutions au Droit, t. i. p. 106. 

3 fra Paolo (Treatise of Benefices, c. 24) says that between 1122 and 1145, it becamea rule, 
almost everywhere established, that bishops should be chosen by the chapter. Schmidt, 
however, brings a few instances, where the consent of the nobility and other laics is expressed 
though perhaps little else than a matter of form, Innocent II. seems to have been the first 
who declare t, that whoever had the majority of the chapter in his favour should be deemed 
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The original of these may be traced very high. In the earliest ages 
we find a college of presbytery consisting of the priests and deacons, 
assistants as a council of advice, or even a kind of parliament to their 
bishops. Parochial divisions, and fixed ministers attached to them, 
were not established till a later period. But the canons, or cathedral 
clergy, acquired afterwards a more distinct character. They were 
subjected by degrees to certain strict observances, little differing, in | 
fact, from those imposed on monastic orders. They lived at a common 
table, they slept in a common dormitory, their dress and diet were 
regulated by peculiar laws. But they were distinguished from monks 
by the right of possessing individual property, which was afterwards 
extended to the enjoyment of separate prebends or benefices. » These 
strict regulations, chiefly imposed by Louis the Debonair, went into 
disuse through the relaxation of discipline ; nor were they ever effec- 
tually restored. Meantime, the chapters became extremely rich; and 
as they monopolised the privilege of electing bishops, it became an 
object of ambition with noble families to obtain canonries for their 
younger children, as the surest road to ecclesiastical honours and 
“opulence. Contrary, therefore, to the general policy of the church, 
persons of inferior birth have been rigidly excluded from these foun- 
dations. 

The object of Gregory VII., in attempting to redress those more 
flagrant abuses which for two centuries had deformed the face of the 
Latin church, is not incapable, perhaps, of vindication, though no suf- 
ficient apology can be offered for the means he employed. But the 
disinterested love of reformation, to which candour might ascribe the 
contention against investitures, is belied by the general tenor of his 
conduct, exhibiting an arrogance without parallel, and an ambition 
that grasped at universal and unlimited monarchy. He may be called 
the common enemy of all sovereigns, whose dignity as well as inde- 
pendence mortified his infatuated pride. Thus we find him menacing 
Philip I. of France, who had connived at the pillage of some Italian 
merchants and pilgrims, not only with an interdict, but a sentence of 
deposition. Thus too he asserts, as a known historical fact, that the 
kingdom of Spain had formerly belonged, -by special right, to St 
Peter ; and by virtue of this imprescriptible claim, he grants to a cer- 
tain count de Rouci all territories which he should reconquer from the 
Moors to be held in fief from the Holy See by a stipulated rent! A 
simila; pretension he makes to the kingdom of Hungary, and bitterly 


duly elected: and this was confirmed by Otho IV., in tke capitulation upon his accession. 
Fleury thinks that chapters had not an exclusive election till the end of the twelfth century. 
The second Lateran council in 1139 represses their attempts to engross It. 

1 The language he employs is worth quoting as a specimen of his style: Non latere vos 
eredimus, regnum Hispaniz ab antiquo juris sancti Petri fuisse, et adhuc licet diu a paganis 
sit occupatum, lege tamen justitize non evacuata, nulli mortalium, sed soli apostolicee sedi ex 
zequo pertinere. Quod enim auctore Deo semel in proprietates ecclesiarum juste pervenerit, 
manente Ko, ab usu quidem, sed ab earum jure, occasione transeuntis temporis, sine legitima 
concessione divelli non poterit. Itaque Comes Evalus de Roceio, cujus famam apud vos 
haud obscuram esse putamus, terram illam ad honorem Sti Petri ingredi, ct a paganorum 
manibus eriperi cupiens, hang concessionem ab apostolica sede obtinuit, ut partem illam, unde 

aganos suo studio et adjuncto sibi aliorum auxilio expellere possit, sub conditione inter nos 
factze pactionis ex parte Sti Petri possideret. Three instances occur in the Corps Diploma- 
tique of Dumont, where a duke of Dalmatia, a count of Provence, and a count of Barcelona, 
put themselves under the feudal superiority and protection of Gregory VII. The motive was 
sufficiently obvious. f 
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reproaches its sovereign Solomon, who had done homage to the em. 
peror, in derogation of St Peter, his legitimate lord.. It was conve- 
nient to treat this apostle as a great feudal suzerain, and the legal 
principles of that age were dexterously applied to rivet more forcibly 
the fettcrs of superstition! 

While temporal sovereigns were opposing so inadequate a resistance 
to a system of usurpation contrary to all precedent, and to the com-. 
mon principles of all society, it was not to be expected that national 
churches should persevere in opposing pretensions, for which several 
ages had paved the way. Gregory VII. completed the destruction of 
their liberties. The principles contained in the decretals of Isidore, 
hostile as they were to ecclesiastical independence, were set aside as 
insufficient to establish the absolute monarchy of Rome. By a con- 
stitution of Alexander II., during whose pontificate Hildebrand him- 
self was deemed the effectual pope, no bishop in the Catholic church 
was permitted to exercise his functions until he had received the con- 
firmation of the Holy See, a provision of vast importance, through 
which, beyond perhaps any other means, Rome has sustained, and 
still sustains, her temporal influence, as well as her ecclesiastical 
supremacy. The national churches, long abridged of their liberties 
by gradual encroachments, now found themselves subject to an un- 
disguised and irresistible despotism. Instead of affording protection 
to bishops against their metropolitans, under an insidious pretence of 
which the popes of the ninth century had subverted the authority of 
the latter, it became the favourite policy of their successors to harass 
ali prelates with citations to Rome. Gregory obliged the metropoli- 
tans to. attend in person for the pallium. Bishops were summoned 
even from England and the northern kingdoms to receive the com- 
mands of the spiritual monarch. William the Conqueror having made 
a difficulty about permitting his prelates to obey these citations, Gre- 
gory, though in general on good terms with that prince, and treating 
him with a deference which marks the effect of a firm character in re- 
pressing the ebullitions of overbearing pride, complains of this as a 
persecution unheard of among pagans. The great quarrel between 
archbishop Anselm and his two sovereigns, William Rufus and Henry 
I,, was originally founded upon a similar refusal to permit his departure 
for Rome. 

This perpetual control exercised by the popes over ecclesiastical, 
and in some degree over temporal affairs, was maintained by means 
of their legates, at once the ambassadors and the lieutenants of the 
Holy See. Previously to the latter part of the tenth age, these had 
been sent not frequently and upon special occasions. The legatine or 
vicarial commission had generally been intrusted to some eminent 
metropolitan of the nation within which it was to be exercised ; as 
the archbishop of Canterbury was perpetual legate in England. But 
the special commissioners, or legates a latere, suspending the pope’s 
ordinary vicars, took upon themselves an unbounded authority over 
the national churches, holding councils, promulgating canons, depos- 
ing bishops, and issuing interdicts at their discretion. They lived in 
splendour at the expense of the bishops of the province. This was the 


1 The character and policy of Gregory VII. are well discussed by Schmidt. 


ae 
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-more galling to the hierarchy, because simple deacons were often in- 
vested with this dignity, which set them above primates. As the 


sovereigns of France and England acquired more courage, they con- 


siderably abridged this prerogative of the Holy See, and resisted the 
entrance of any legates into their dominions without their consent. 
From the time of Gregory VII., no pontiff thought of awaiting the 
confirmation of the emperor, as in earlier ages, before he was installed 
in the throne of St Peter. On the contrary, it was pretended that the 


“emperor was himself to be confirmed by the pope. This had indeed 


been broached by John VIII. two hundred years before Gregory.! It 


was still a doctrine not calculated for general reception ; but the popes 


availed themselves of every opportunity which the temporising policy, 
the negligence, or bigotry of sovereigns threw into their hands. Lo- 
thaire coming to receive the imperial crown at Rome, this circum- 
stance was commemorated by a picture in the Lateran palace, in 
which, and in two Latin verses subscribed, he was represented as 
doing homage to the pope.?. When Frederic Barbarossa came upon 
the same occasion, he omitted to hold the stirrup of Adrian IV., who, 
in his turn, refused to give him the usual kiss of peace ; nor was the 
contest ended but by the emperor’s acquiescence, who was content to 


_ follow the precedents of his predecessors. The same Adrian, expos- 
tulating with Frederic upon some slight grievance, reminded him of 


the imperial crown which he had conferred, and declared his willing- 
ness to bestow, if possible, still greater benefits. But the phrase em- 


ployed (majora beneficia) suggested the idea of a fief; and the general 


insolence which pervaded Adrian’s letter confirming this interpretation, 
a ferment arose among the German princes, in a congress of whom this 
letter was delivered. ‘“ From whom then,” one of the legates was rash 


enough to say, “does the emperor hold his crown, except from the 


pope ?” which so irritated a prince of Wittelsbach, that he was with 
difficulty prevented from cleaving the priest’s head with his sabre. 
Adrian IV. was the only Englishman that ever sat on the papal chair. 
It might, perhaps, pass for a favour bestowed on his natural sove- 
reign, when he granted to Henry II. the kingdom of Ireland; yet the 
language of this donation, wherein he asserts all islands to be the 


-exclusive property of St Peter, should not have had a very pleasing 


, 


sound to an insular monarch. 

I shall not wait to comment on the support given to Becket by 
Alexander III., 1194-1216, which must be familiar to the English 
reader, nor on his speedy canonisation ; a reward which the church 
has always held out to its most active friends, and which may be com- 


1 It appears manifest that the scheme of temporal sovereignty was only suspended by the 
disorders of the Roman See in the tenth century. Peter Damian, a celebrated writer of the 


age of Hildebrand, and his friend, puts these words into the mouth of Jesus Christ, as ad- 


ie 


dressed to pope Victor II.: Ego claves totius universalis ecclesize mez tuis manibus tradidi, 
et super eam te mihi vicarium posui, quam proprii sanguinis effusione redemi. Et si pauca 
sunt ista, etiam monarchias addidi: immo sublato rege de medio totius Romani imperii vacan- 
tis tibi jura permisi. 
2 Rex venit ante fores, jurans prius urbis honores : 
Post homo fit papze, sumit quo dante coronam. 
Muratori, Annali, A.p. 1187. 

There was a pretext for this artful line. Lothaire had received the estate of Matilda in fief 

from the pope, witha reversion to Henry the Proud, his son-in-law. Schmidt. 
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pared to titles of nobility granted by a temporal sovereign.! But the 

epoch when the spirit of papal usurpation was most strikingly dis- 

played was the pontificate of Innocent III. In each of the three 

leading objects which Rome has pursued, independent sovereignty, 

supremacy over the Christian church, control over the princes of the 

earth, it was the fortune of this pontiff to conquer. He realised, as 
we have seen in another place, that fond hope of so many of his prede- 

cessors, a dominion over Rome and the central parts of Italy. During 

his pontificate, Constantinople was taken by the Latins ; and however 
he might seem to regret a diversion of the crusaders, which impeded 

the recovery of the Holy Land, he exulted in the obedience of the new 

patriarch, and the reunion of the Greek church. Never perhaps, 

either before or since, was the great eastern schism in so fair a way of 

being healed ; even the kings of Bulgaria and of Armenia acknowledged 

the supremacy of Innocent, and permitted his interference with their 

ecclesiastical institutions. 

The maxims of Gregory VII. were now matured by more than a 
hundred years, and the right of trampling upon the necks of kings 
had been received, at least among churchmen, as an inherent attri- 
bute of the papacy. ‘As the sun and the moon are placed in the 
firmament,” (such is the language of Innocent,) “the greater as the 
light of the day, and the lesser of the night ; thus are there two powers 
in the church ; the pontifical, which, as having the charge of souls, is the 
greater ; and the royal, which is the less, and to which the bodies of 
men only are intrusted.” Intoxicated with these conceptions, (if we 
may apply such a word to successful ambition,) he thought no quarrel 
of princes beyond the sphere of his jurisdiction. “Though I cannot 
judge of the right to a fief,” said Innocent to the kings of France and 
England, “ yet it is my province to judge where sin is committed, and 
my duty to prevent all public scandals.” Philip Augustus, who had 
_at that time the worse in his war with Richard, acquiesced in this 
sophism ; the latter was more refractory, till the papal legate began | 
to menace him with the rigour of the church.2 But the king of Eng- 
land, as well as his adversary, condescended to obtain temporary ends 
by an impolitic submission to Rome. We have a letter from Inno- 
cent to the king of Navarre, directing him on pain of spiritual cen- 
sures, to restore some castles which he detained from Richard. And 
the latter appears to have entertained hopes of recovering his ransom 
paid to the emperor and duke of Austria, through the pope’s interfe- 
rence. By such blind sacrifices of the greater to the less, of the 
future tc the present, the sovereigns of Europe played continually into 
the hands of their subtle enemies. 

Though I am not aware that any pope before Innocent III. had thus 

1 The first instance of a solemn papal canonisation is that of St Udalric by John XVI., in 

However, the metropolitans continued to meddle with this sort of apotheosis till the 
pontificate of Alexander III., who reserved it, as a choice prerogative, to the Holy See. 

2 Philippus rex Franciz in manu ejus data fide promisit se ad mandatum ipsius pacem vel 
treugas cum rege Anglie initurum. Richardus autem rex Angliz se difficilem ostendebat. 


Sed cum idem legatus ei cepz¢ vigorem ecclesiasticum tztentare, saniori ductus consilio 
acquievit. Vita Innocentii Tertii. 

3 Innocent actually wrote some letters for this purpose, but without any effect, nor was he 
probably at all solicitous about it. Nor had he interfered to procure Richard’s release from 
prison; though Eleanor wrote him a letter, in which she asks, “‘ Has not God given you the 
“ower tn sovern nations and kings?” Veelly. 
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announced himself as the general arbiter of differences and conservator 
of the peace throughout Christendom, yet the scheme had been already 
formed, and the public mind was in some degree prepared to admit it, 


 Gerohus, a writer who lived early in the twelfth century, published a 


a theory of perpetual pacification, as feasible, certainly, as some that 
have been planned in later times. All disputes among princes were 
to be referred to the pope. If either party refused to obey the sentence 
of Rome, he was to be excommunicated and deposed. Every Christian 
sovereign was to attack the refractory delinquent, under pain of a 
similar forfeiture. A project of this nature had not only a magnificence 
flattering to the ambition of the church, but was calculated to impose 
upon benevolent minds, sickened by the cupidity and oppression of 
princes. No control but that of religion appeared sufficient to restrain 
the abuses of society ; while its salutary influence had already been 
displayed both in the Truce of God, which put the first check on the 
eustom of private war, and more recently in the protection afforded to 
crusaders against all aggression during the continuance of their en- 
gagement. But reasonings from the excesses of liberty in favour of 
arbitrary government, or from the calamities of national wars in favour 
of universal monarchy, involve the tacit fallacy, that perfect, or at least 
“superior wisdom and virtue will be found in the restraining power. 
The experience of Europe was not such as to authorise so candid an 
expectation in behalf of the Roman See. 

There were certainly some instances, where the temporal supremacy 
of Innocent III., however usurped, may appear to have been exerted 
beneficially. He directs one of his legates to compel the observance 
of peace between the kings of Castile and Portugal, if necessary, by 
excommunication and interdict. He enjoins the king of Aragon to 
restore his coin which he had lately debased, and of which great com- 
plaint had arisen in his kingdom. Nor do I question his sincerity in 
these, or in many other cases of interference with civil government. 
A great mind, such as Innocent III. undoubtedly possessed, though 
prone to sacrifice every other object to ambition, can never be indiffer-. 
ent to the beauty of social order, and the happiness of mankind. 
But, if we may judge by the correspondence of this remarkable person, 
his foremost gratification was the display of unbounded power. His 

‘letters, especially to ecclesiastics, are full of unprovoked rudeness. 
As impetuous as Gregory VII., he is unwilling to owe anything to 
favour ; he seems to anticipate denial, heats himself into anger as he 
proceeds, and where he commences with solicitation, seldom concludes 
without a menace. An extensive learning in ecclesiastical law, a close 
observation of whatever was passing in the world, an unwearied dili- 
gence, sustained his fearless ambition! With such a temper, and with 


1 The following instance may illustrate the character of this pope, and his spirit of govern- 
ing the whole world, as much as those of a more public nature. He writes to the chapter of 
Pisa, that one Reubeus, a citizen of that place, had complained to him, that having mortgaged 
a house and garden for two hundred and fifty-two pounds, on condition that he might redeem 
it before a fixed day, within which time he had been unavoidably prevented from raising the 
money, the creditor had now refused to accept it; and directs them to inquire into the facts, 
and if they prove truly stated, to compel the creditor by spiritual censures to restore the pre- 
mises, reckoning their rent during the time of his mortgage as part of the debt, and to receive 
the remainder. Innocent. Opera. It must be admitted, that Innocent III. discouraged in 
general those vexatious and dilatory appeals from inferior ecclesiastical tribunals to the court 
of Rome, which had gained ground before his time, and especially in the pontificate of 
Alexander ITI. 
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such advantages, he was formidable beyond all his predecessors, and 
perhaps beyond all his successors. On every side, the thunder of 
Rome broke over the heads of princes. A certain Sweno is excom- 
municated for usurping the crown of Norway. -A legate, in passing 
through Hungary, is detained by the king : Innocent writes in tolerably 
mild terms to this potentate, but fails not to intimate that he might be 
compelled to prevent his son’s succession to the throne. The king of 
Leon had married his cousin, a princess of Castile. Innocent subjects 
the kingdom to an interdict. When the clergy of Leon petition him to 
remove it, because when they ceased to perform their functions, the ~ 
laity paid no tithes, and listened to heretical teachers when orthodox 
mouths were mute, he consented that divine service with closed doors, 
but not the rites of burial, might be performed. The king at length 
gave way, and sent back his wife. But a more illustrious victory of 
the same kind was obtained over Philip Augustus, who, having repudi- ' 
ated Isemburga of Denmark, had contracted another marriage. The 
conduct of the king, though not without the usual excuse of those times, 
nearness of blood, was justly condemned; and Innocent did not hesitate 
to visit his sins upon the people by a general interdict. This, after a short 
demur from some bishops, was enforced throughout France ; the dead 
lay unburied, and the living were cut off from the offices of religion, 
till Philip, thus subdued, took back his divorced wife. The submis- 
sion of such a prince, not feebly superstitious, like his predecessor 
Robert, nor vexed with seditions, like the emperor Henry IV., but 
brave, firm, and victorious, is perhaps the proudest trophy in the 
scutcheon of Rome. Compared with this, the subsequent triumph of 
Innocent over our pusillanimous John seems cheaply gained, though 
the surrender of a powerful kingdom into the vassalage of the pope 
may strike us as a proof of stupendous baseness on one side, and auda- 
city on the other! Yet, under this very pontificate, it was not un- 
paralleled. Peter II., king of Aragon, received at Rome the belt of 
knighthood and the royal crown from the hands of Innocent III. ; he 
took an oath of perpetual fealty and obedience to him and his succes- 
sors; he surrendered his kingdom, and accepted it again to be held 
by an annual tribute, in return for the protection of the Apostolic 
See. This strange conversion of kingdoms into spiritual fiefs was 
intended as the price of security from ambitious neighbours, and may 
be deemed analogous to the change of allodial into feudal, or, more 
strictly, to that of lay into ecclesiastical tenure, which was frequent 
during the turbulence of the darker ages. 

I have mentioned already that among the new pretensions advanced 
by the Roman see was that of confirming the election of an emperor. 
It had, however, been asserted rather incidentally, than in a peremp- 
tory manner. But the doubiful elections of Philip and Otho, after the 


1 The stipulated annual payment of one thousand marks was seldom made by the kings of 
England ; but one is almost ashamed that it should ever have been so, Henry III. paid it 
occasionally, when he had any object to attain, and even Edward I. for some years; the 
latest payment on record is in the seventeenth of his reign. After a long discontinuance, it 
was demanded in the fortieth of Edward ITI. (1366,) but the parliament unanimously declared 
that John had no right to subject the kingdom to a superior without their consent ; which put 
an end for ever to the applications, Prynne. 

2 Zurita. This was not forgotten towards the latter part of the same century, when Peter 
III. was engaged in the Sicilian war, and served as a pretence for the pope’s sentence of de- 
privation. 


s 
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~ death of Henry VI., gave Innocent III. an opportunity of maintaining 
_ More positively this pretended right. In a decretal epistle, addressed. 


to the duke of Zahringen, the object of which is to direct him to trans- 


fer his allegiance from Philip to the other competitor, Innocent, after 
_ Stating the mode in which a regular election ought to be made, declares 
_ the pope’s immediate authority to examine, confirm, anoint, crown, 


and consecrate the elect emperor, provided he shall be worthy ; or to 


_ reject him, if rendered unfit by great crimes, such as sacrilege, heresy, 


perjury, or persecution of the church ; in default of election to supply 
the vacancy ; or, in the event of equal suffrages, to bestow the empire 
upon any person at his discretion.! The princes of Germany were not 
much influenced by this hardy assumption, which manifests the temper 
of Innocent III. and of his court, rather than their power. But Otho 
IV., at his coronation by the pope, signed a capitulation, which cut off 
several privileges enjoyed by the emperors, even since the concordat of 


_Calixtus, in respect of episcopal elections and investitures. 


The noonday of papal dominion extends from the pontificate of In- 


_nocent III. inclusively to that of Boniface VIII.; or, in other words, 
_ through the thirteenth century. Rome inspired during this age all the 
_ terror of her ancient name. She was once more the mistress of the 
_ world, and kings were her vassals. I have already anticipated the two 
_ most conspicuous instances when her temporal ambition displayed 


itself, both of which are inseparable from the civil history of Italy. In 
the first of these, her long contention with the house of Swabia, she 
finally triumphed. After his deposition by the council of Lyons, the 


_ affairs of Frederic II. went rapidly into decay. With every allowance 


for the enmity of the Lombards, and the jealousies of Germany, it 
must be confessed that the proscription of Innocent IV. and Alexander 
IV. was the main cause of the ruin of his family. There is, however, 
no other instance, to the best of my judgment, where the pretended 


_ right of deposing kings has been successfully exercised. Martin IV. 


absolved the subjects of Peter of Aragon from their allegiance, and 


- transferred his crown to a prince of France; but they did not cease 


to obey their lawful sovereign. This is the second instance which the 
thirteenth century presents of interference on the part of the popes in 
a great temporal quarrel. As feudal lords of Naples and Sicily, they 


_had indeed some pretext for engaging in the hostilities between the 
- houses of Anjou and Aragon, as well as for their contest with Frederic 


II. But the pontiffs of that age, improving upon the system of Iniio- 
cent III., and sanguine with past success, aspired to render every 
European kingdom formally dependent upon the see of Rome. ‘hus 
Boniface VIII., at the instigation of some emissaries from Scotland, 
claimed that monarchy as paramount lord, and interposed, though 
vainly, the sacred panoply of ecclesiastical rights to rescue it from the 
arms of Edward I. i 

This general supremacy affected by the Roman church over man- 


1 Decretal, commonly cited Venerabilem. The rubric or synopsis of this epistle asserts the 


_ pope’s right electum imperatorem examinare, approbare, et inungere, consecrare et coronare, 


si est dignus; vel rejicere si est indignus, ut quia sacrilegus, excommunicatus, tyrannus, 
fatuus et hereticus, paganus, perjurus, vel ecclesiz persecutor. Et electoribus nolentibus 
eligere, Papa supplet. Et data paritate vocum eligentium, nec accedente majore concordia, 
Papa potest gratificari cui vult. The epistle itself is, if possik!e, more strongly expressed. 
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kind in the twelfth and thirteenth centuries, derived material support 
from the promulgation of the canon law. The foundation of this 
jurisprudence is laid in the decrees of councils, and in the rescripts or 
decretal epistles of popes to questions propounded upon emergent 
doubts relative to matters of discipline and ecclesiastical economy. 
As the jurisdiction of the spiritual tribunals increased, and extended 
to a variety of persons and causes, it became almost necessary to 
establish an uniform system for the regulation of their decisions. 
After several minor compilations had appeared, Gratian, an Italian 
monk, published, about the year 1140, his Decretum, or general collec- 
tion of canons, papal epistles, and sentences of fathers, arranged and 
digested into titles and chapters, in imitation of the Pandects, which 
very little before had begun to be studied again with great diligence. 
This work of Gratian, though it seems rather an extraordinary per- 
formance for the age when it appeared, has been censured for notorious 
incorrectness as well as inconsistency, and especially for the authority 
given in it to the false decretals of Isidore, and consequently to the 
papal supremacy. It fell, however, short of what was required in the 
progress of that usurpation. Gregory IX. caused the five books of 
Decretals to be published by Raimond de Pennafort in 1234. These 
consist almost entirely of rescripts issued by the latter popes, especially 
Alexander III., Innocent III., Honorius III., and Gregory himself. 
They form the most essential part of the canon law, the Decretum of 
Gratian being comparatively obsolete. In these books we find a 
regular and copious system of jurisprudence, derived in a great mea- 
sure from the civil law, but with considerable deviation, and possibly 
improvement. Boniface VIII. added a sixth part, thence called the 
Sext, itself divided into five books, in the nature ofa supplement to the 
other five, of which it follows the arrangement, and composed of deci- 
sions promulgated since the pontificate of Gregory IX. New constitu- 
tions were subjoined by Clement V. and John XXII., under the name 
of Clementines and Extravagantes Joannis; and a few more of later 
pontiffs are included in the body of canon law, arranged as a second 
supplement after the manner of the Sext, and called Extravagantes 
Communes. 

The study of this code became of course obligatory upon ecclesias- 
tical judges. It produced a new class of legal practitioners, or can- 
onists ; of whom a great number added, like their brethren the civilians, 
their illustrations and commentaries, for which the obscurity and dis- 
cordance of many passages, more especially in the Decretum, gave 
ample scope. From the general analogy of the canon law to that of 
Justinian, the two systems became, in a remarkable manner, collateral 
and mutually intertwined, the tribunals governed by either of them 
borrowing their rules of decision from the other in cases where their 
peculiar jurisprudence is silent or of dubious interpretation. But the 
canon law was almost entirely founded upon the legislative authority 
of the pope ; the decretals are in fact but a new arrangement of the bold 
episties of the most usurping pontiffs, and especially of Innocent III, 
with titles or rubrics, comprehending the substance of each in the 
compilers language. The superiority of ecclesiastical to temporal 
power, or at least the absolute independence of the former, may be 
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considered as a sort of key-note which regulates every passage in the 
canon law.! It is expressly declared, that subjects owe no allegiance 
_ ‘0 an excommunicated lord, if after admonition he is not reconciled to 
the church.?_ And the rubric prefixed to the declaration of Frederic 
I1’s deposition in the council of Lyons asserts that the pope may de- 
throne the emperor for lawful causes—Pafa imperatorem deponere 
_ botest ex causts legitimis. These rubrics to the decretals are not per- 
_ haps of direct authority as part of the law; but they express its sense, 
so as to be fairly cited instead of it. By means of her new jurispru- 
dence, Rome acquired in every country a powerful body of advocates, 
__ who, though many of them were laymen, would, with the usual bigotry 
_ of lawyers, defend every pretension or abuse, to which their received 
standard of authority gave sanction.4 
Next to the canon law, I should reckon the institution of the men- 
dicant orders among those circumstances which principally contributed 
to the aggrandisement of Rome. By the acquisition, and in some 
respects the enjoyment, or at least ostentation of immense riches, the 
ancient monastic orders had forfeited much of the public esteem.’ 
Austere principles as to the obligation of evangelical poverty were 
inculcated by the numerous sectaries of that age and eagerly received 
_ by the people, already much alienated from an established hierarchy. 
_ No means appeared so efficacious to counteract this effect, as the 
institution of religious societies, strictly debarred from the insidious 
_ temptations of wealth. Upon this principle were founded the orders 
_ of Mendicant Friars, incapable, by the rules of their foundation, of 
_ possessing estates, and maintained only by alms and pious remunera- 
tions. Of these the two most celebrated were formed by St Dominic 
_ and St Francis of Assisa, and established by the authority of Honorius 
III. in 1216 and 1223. These great reformers, who have produced so 
_ extraordinary an effect upon mankind, were of very different charac- 
_ ters; the one, active and ferocious, had taken a prominent part in the , 
crusade against the unfortunate Albigeois, and was among the first 
_ who bore the terrible name of inquisitor ; whilst the other, a harmless 
enthusiast, pious and sincere, but hardly of sane mind, was much 
_ rather accessory to the intellectual than to the moral degradation of 
his species. Various other mendicant orders were instituted in the 
_ thirteenth century; but most of them were soon suppressed, and 


__ _ ! Constitutiones principum ecclesiasticis constitutionibus non preeminent, sed obsequuntur. 
Decretum, distinct. 10. Statutum generale laicorum ad ecclesias vel ad ecclesiasticas per- 
sonas, vel ecorum bona in earum preejudicium non extenditur. Quzecunque 4 principibus in 
ordinibus vel in ecclesiasticis rebus decreta inveniuntur, nullius auctoritatis esse monstrantur. 

2 Domino excommunicato manente, subditi fidelitatem non debent; et si longo tempore in 
ea perstiterint, et monitus non pareat ecclesiz, ab ejus debito absolvuntur. I must acknow- 

_ ledge that the decretal epistle of Honorius III. scarcely warrants this general proposition ot 

_ the rubric, though it seems to lead to it. 

3 If I understand a bull of Gregory XIII., prefixed to his recension of the canon law, he 
confirms the rubrics or glosses along with the text; but I cannot speak with certainty as te 

_ his meaning. 

* I fear that my few citations from the canon law are not made scientifically; the proper 
mode of reference is to the first word; but the book and title are rather more convenient ; and 
there are not many readers in England who will detect this impropriety. 

5 It would be easy to bring evidence from the writings of every successive century to the 
general viciousness of the regular clergy, whose memory it is sometimes the fashion to treat 

- witb respect. See Muratori and Fleury. The latter observes that their great wealth was the 

- cause of this relaxation in discipline. 


hag 
48 The Dominicans and Franciscans. 


besides the two principal, none remain but the Augustins and the 
Carmelites. 

These new preachers were received with astonishing approbation by 
the laity, whose religious zeal usually depends a good deal upon their 
opinion of sincerity and disinterestedness in their pastors. And the 
progress of the Dominican and Franciscan friars in the thirteenth cen- 
tury bears a remarkable analogy to that of our English Methodists. 
Not deviating from the faith of the church, but professing rather to 
teach it in greater purity, and to observe her ordinances with greater 
regularity, while they imputed supineness and corruption to the secular 
clergy, they drew round their sermons a multitude of such listeners as 
in all ages are attracted by similar means. They practised all the 
stratagems of itinerancy, preaching in public streets, and administering 
the communion ‘on a portable altar. Thirty years after their institu- 
tion, an historian complains that the parish churches were deserted, 
that none confessed except to these friars; in short, that the regular 
discipline was subverted. This uncontrolled privilege of performing 
sacerdotal functions, which their modern antitypes assume for them- 
selves, was conceded to the mendicant orders by the favour of Rome. 
Aware of the powerful support they might receive in turn, the pontiffs 
of the thirteenth century accumulated benefits upon the disciples of 
Francis and Dominic. They were exempted from episcopal authority ; 
they were permitted to preach or hear confessions without leave of the 
ordinary,' to accept of legacies, and to inter in their churches. Such 
privileges could not be granted without resistance from the other 
clergy ; the bishops remonstrated, the university of Paris maintained 
a strenuous opposition ; but their reluctance served only to protract the 
finaldecision. Boniface VIII. appears to have peremptorily established 
the privileges and immunities of the mendicant orders in 1295. 

It was naturally to be expected, that the objects of such extensive 
favours would repay their benefactors by a mere than usual obsequious- 
ness and alacrity in their service. Accordingly, the Dominicans and 
Franciscans vied with each other in magnifying the papal supremacy. 
Many of these monks became eminent in canon law and scholastic 
theology. The great lawgiver of the schools, Thomas Aquinas, whose 
opinions the Dominicans especially treat as almost infallible, went into 
the exaggerated principles of his age in favour of the see of Rome.? 
And as the professors of those sciences took nearly all the learning and — 
logic of the times to their own share, it was hardly possible to repel 
their arguments, by any direct reasoning. But this partiality of the 
new monastic orders to the popes must chiefly be understood to apply 
to the thirteenth century, circumstances occurring in the next which 
gave in some degree a different complexion to their dispositions in 
respect of the Holy See. 


1 Another reason for preferring the friars is given by archbishop Peckham: quoniam casus 
episcopales reservati episcopis ab homine, vel a jure, communiter a Deum timentibus episcopis 
ipsis fratribus committuntur, et non presbyteris, gzorznz simplicitas non »ufficit aliis diri- 
gendis. Wilkins. 

2 It was maintained by the enemies of the mendicants, especially William St Amour, that 
the pope could not give them a privilege to preach or perform the other duties of the parish 
priests. ‘’homas Aquinas answered that a bishop might perform any spiritual functions with- 
in his diocese, or commit the charge to another instead, and that the pope, being to the whole 
church what a bishop is to his diocese, might do the same everywhere. ‘ 


oe 
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We should not overlook, among the causes that contributed to the 
dominion of the popes, their prerogative of dispensing with ecclesias- 
tical ordinances. The most remarkable exercise of this was as to the 
canonical impediments of matrimony. Such strictness as is prescribed 

by the Christian religion with respect to divorce was very unpalatable 
to the barbarous nations. They in fact paid it little regard ; under 
the Merovingian dynasty, even private men put away their wives at 
pleasure. In many capitularies of Charlemagne, we find evidence of 
the prevailing licence of repudiation and even polygamy.! The prin- 
ciples which the church inculcated were in appearance the very reverse 
of this laxity ; yet they led indirectly to the same effect.. Marriages 
were forbidden, not merely within the limits which nature, or those in- 
veterate associations which we call nature, have rendered sacred, but 
as far as the seventh degree of collateral consanguinuity, computed 
from a common ancestor.? Not only. was affinity, or relationship by 
marriage, put upon the same footing as that by blood; but a fantas- 
tical connexion, called spiritual affinity, was invented in order to pro- 
hibit marriage between a sponsor and godchild. An union, however 
innocently contracted, between parties thus circumstanced might at 
any time be dissolved, and their subsequent cohabitation forbidden ; 
though their children, I believe, in cases where there had been no 
- knowledge of the impediment, were not fllegitimate. One readily 
apprehends the facilities of abuse to which all this led; and history is 
full of dissolutions of marriage, obtained by fickle passion and cold- 
hearted ambition, to which the church has not scrupled to pander on 
some suggestion of relationship. It is so difficult to conceive, I do not 
say any reasoning, but any honest superstition, which could have pro- 
duced those monstrous regulations, that I was at first inclined to sup- 
pose them designed to give, by a side wind, that facility of divorce 
which a licentious people demanded, but the church could not avowedly 
grant. This refinement would, however, be unsupported by facts. 
‘The prohibition is very ancient, and was really derived from the ascetic 
temper which introduced so many other absurdities.2 It was not 
until the twelfth century that either this, or any other established rules 
of discipline, were supposed liable to arbitrary dispensation ; at least 
the stricter churchmen had always denied that the pope could infringe 
canons, nor had he asserted any right todo so.4 But Innocent III. 


1 Although a man might not marry again, when his wife had taken the veil, he was per- 
mitted to do so if she was infected with the leprosy. Compare Capitularia Pippini, a.p. 752 
and 755. Ifa woman conspired to murder her husband he might re-marry. A.D., 753. A 
large proportion of Pepin’s laws relate to incestuous connexions and divorces. One of Charle- 
magne seems to imply that polygamy was not unknown even among priests. Si sacerdotes 
plures uxores habuerint, sacerdotio priventur; quia sacularibus deteriores sunt. Capitul., 
A.D. 769. This seems to imply that their marriage with one was allowable, which nevertheless 
is contradicted by other passages in the Capitularies. ; ; 

2 In the eleventh century an opinion began to gain ground in Italy that third cousins might 
marry, being in the seventh degree according to the civil law. Peter Damian, a passionate 
abettor of Hildebrand and his maxims, treats this with horror, and callsitan heresy. Fleury. 
St Marc. This opinion was supported by a reference to the Institutes of Justinian; a proof, 
among several others, how much earlier that book was known than is vulgarly supposed. 

3 Gregory I. pronounces matrimony to be unlawful as far as the seventh decree ; and ever.. 
if I understand his meaning, as long as any relationship could be traced ; which seems to have 
been the maxim of strict theologians, though not absolutely enforced. ; 

4 Dispensations were originally granted only as to canonical penances, but not prospectively 
to authorise a breach of discipline. Gratian asserts that the pope is not bound by the canons ; 
in which, Fleury observes, he goes beyond the false Decretals. D 


t 
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Jaid down as a maxim, that out of the plenitude of his power, he might 
lawfully dispense with the law; and accordingly granted, among other 
instances of this prerogative, dispensations from impediments of mar- 
riage to the emperor Otho IV.! Similar indulgences were given by 
his successors, though they did not become usual for some ages. The 
fourth Lateran council, in 1215, removed a great part of the restraint, 
by permitting marriages beyond the fourth degree, or what we call 
third cousins; and dispensations have been made more easy, when it 
was discovered that they might be converted into a source of profit. 
They served a more important purpose by rendering it necessary for 
the princes of Europe, who seldom could marry into one another’s 
houses without transgressing the canonical limits, to keep on good 
terms with the court of Rome, which, in several instances that have 
been mentioned, fulminated its censures against sovereigns who lived 
without permission in what was considered an incestuous union. 

The dispensing power of the popes was exerted in several cases of a 
temporal nature, particularly in the legitimation of children, for pur- 
poses even of succession. ‘This Innocent III. claimed as an indirect 
consequence of his right to remove the canonical impediment which 
bastardy offered to ordination; since it would be monstrous, he says, 
that one who is legitimate for spiritual functions should continue 
otherwise in any civil matter. But the most important and mis- 
chievous species of dispensations was from the observance of pro- 
missory oaths. Two principles are laid down in the decretals; that 
an oath disadvantageous to the church is not binding; and that one 
extorted by force was of slight obligation, and might be annulled by 
ecclesiastical authority. As the first of these maxims gave the most 
unlimited privilege to the popes of breaking all faith of treaties which 
thwarted their interest.or passion, a privilege which they continually 
exercised,? so the second was equally convenient to princes, weary of 
observing engagements towards their subjects or their neighbours. 
They reclaimed with a bad grace against the absolution of their people 
from allegiance by an authority to which they did not scruple to 


1 Secundim plenitudinem potestatis de jure possumus supra jus dispensare. Schmidt., 

2 Juramentum contra utilitatem ecclesiasticam prastitum non tenet. A juramento per 
metum extorto ecclesia solet absolvere, et ejus transgressores ut peccantes mortaliter non 
punientur. The whole of this title in the decretals upon oaths seems to give the first opening 
to the lax casuistry of succeeding times. 

3 Take one instance out of many. Piccinino, the famous condottiere of the fifteenth cen- 
tury, had promised not to attack Francis Sforza, at that time engaged against the pope. 
Eugenius IV. (the same excellent person who had annulled the compactata with the Hussites, 
releasing those who had sworn to them, and who afterwards made the king of Hungary break 
his treaty with Amurath II.) absolves him from this promise on the express ground that a 
treaty disadvantageous to the church ought not to be kept. The church, in that age, was 
synonymous with the papal territories in Italy. : 

It was in conformity to this sweeping principle of ecclesiastical utility, that Urban VI. made 
the following solemn and general declaration against keeping faith with heretics, Attendentes 
quod hujusmodi confcederationes, colligationes, et ligze seu conventiones factze cum hujusmodi 
hzreticis seu schismaticis postquam tales effecti erant, sunt temerariz, illicite, et ipso jure 
nujlz, (etsi forte ante ipsorum lapsum in schisma, seu hzeresin initze, seu facte: fuissent,) etiam 
si forent juramento vel fide data firmatze, aut confirmatione apostolicA vel quacunque firmitate 
alia roboratz, postquam tales, ut premittitur, sunt effecti. Rymer, ; 

It was of little consequence that all divines and sound interpreters of canon law maintain 
that the pope cannot dispense with the divine or moral law, as De Marca tells us, |. iii, c. 15, 
though he admits that others of less sound judgment assert the contrary ; as was common 
enough, I believe, among the Jesuits at the beginning of the seventeenth century. His power 
of interpreting the law was of itself a privilege of dispensing with it, 
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tepair in order to bolster up their own perjuries. ‘Thus Edward 1, 
the strenuous asserter of his temporal rights, and one of the first who 
opposed a barrier to the encroachments of the clergy, sought at the 
hands of Clement V. a dispensation from his oath to observe the great 
statute against arbitrary taxation. 

In all the earlier stages of papal dominion, the supreme head of the 
church had been her guardian and protector; and this beneficent 
character appeared to receive its consummation in the result of that 
arduous struggle which restored the ancient practice of free election 
to ecclesiastical dignities. Not long, however, after this triumph had 
been obtained, the popes began by little and little to interfere with the 
regular constitution. Their first step was conformable indeed to the 
prevailing system of spiritual independency. By the. concordat of 
Calixtus, it appears’ that the decision: of contested eléctions was re- 
served to the emperor, assisted by the metropolitan and suffragans. 
In a few cases, during the twelfth century, this imperial prerogative 

_ was exercised, though not altogether undisputed.! But it was con- 
sonant to the: prejudices of that age to deem the supreme pontiff a 
more natural judge, as in other cases of appeal. The point was early 
settled in England, where a doubtful election to the arbishopric of 
York, under Stephen, was referred to Rome, and there kept five years 
in litigation. Otho IV. surrendered this among other rights of the 
empire to Innocent III. by his capitulation ;2 and from that pon- 
tificate the papal jurisdiction over such controversies become thoroughly 
recognised. But the real aim of Innocent, and perhaps of some of his 
predecessors, was to dispose of bishoprics, under the pretext of deter- 
mining contests, as a matter of patronage. So many rules were esta- 
plished, so mariy formalities required by their constitutions, incorporated 
afterwards into the canon law, that the court of Rome might easily find 
means of annulling what had been done by the chapter, and bestowing 
the see on a favourite candidate. The popes soon assumed not only 
a right of decision, but of devolution; that is, of supplying the want of 
election, or the unfitness of the elected, by a nomination of their own. 
Thus archbishop Langton, if not absolutely nominated, was at least 
chosen in an invalid and compulsory manner, by the order of Innocent 
III. ; as we may read in our English historians, And several succeed- 
ing archbishops of Canterbury equally owed their promotion to the 
papal prerogative. Scme instances of the same kind occurred in Ger- 
many, and it became the constant practice in Naples. 

“While the popes were thus artfully depriving the chapters of their 
right of election to bishoprics, they interfered in a more arbitrary 
‘manner with the collation of inferior benefices. This began, though 

1 According to the concordat, elections ought to be made in the presence of the emperor or 


his officers ; but the chapters contrived to exclude them by degrees, though not perhaps till 
the thirteenth century. i 

2 One of these was the sfo/ium, or movable estate of a bishop, which the emperor was used 
to seize upon his decease, It was certainly a very /eonine prerogative; but the popes did not 
fail at a subsequent time to claim it for themselves. , ; 

3 Thus we find it expressed, as captiously as words could be devised, in the Decretals:; 
Electus a majori et saniori parte capituli, si est, et erat idoneus tempore e'ectionis, confirma- 
bitur: si autem erit indignus in ordinibus scientia vel tate, et fuit scienter electus, electus a 
minori parte, si est dignus, confirmabitur. : 

A person canonically disqualified when presented to the pope for confirmation was said to 
be postulatus, not electus, 
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in so insensible a manner as to deserve no notice but for its conse- 
quences, with Adrian IV., who requested. some bishops to confer the 
next benefice that should become vacant on a _ particular clerk. 
Alexander III. used to solicit similar favours. These recommen- 
datory letters were called mandats. But though such requests grew 
more frequent than was acceptable to patrons, they were preferred in 
moderate language, and could not decently be refused to the apostolic 
chair. Even Innocent III. seems in general to be aware that he is 
not asserting a right; though in one instance I have observed his 
violent temper break out against the chapter of Poitiers, who had 
made some demur to the appointment of his clerk, and whom he 
threatens with excommunication and interdict. But, as we find in 
the history of all usurping governments, time changes anomaly into 
system, and injury into right; examples beget custom, and custom 
ripens into law; and the doubtful precedent of one generation be- 
comes the fundamental maxim of another. Honorius III. requested. 
that two prebends in every church might be preserved for the holy 
see; but neither the bishops of France nor England, to whom he 
preferred this petition, were induced to comply with it. Gregory IX, 
pretended to act generously in limiting himself to a single expectative, 
or letter directing a particular clerk to be provided with a benefice, in 
every church, But his practice went much farther. No country was 
so intolerably treated by this pope and his successors as England, 
throughout the ignominious reign of Henry III. Her church seemed 
to have been so richly endowed only as the free pasture of Italian 
priests, who were placed, by the mandatory letters of Gregory IX. and 
Innocent IV., in all the best benefices. If we may trust a solemn 
remonstrance in the name of the whole nation, they drew from Eng- 
land, in the middle of the thirteenth century, sixty or seventy thousand 
marks every year ; a sum far exceeding the royal revenue. ‘This was 
asserted by the English envoys at the council of Lyons. But the 
remedy was not to be sought in remonstrances to the court of Rome, 
which exulted in the success of its encroachments... There was no 
defect of spirit in the nation to oppose a more adequate resistance ; 
but the individual upon the throne sacrificed the public interest some- 
times through habitual timidity, sometimes through silly ambition. If 
England, however, suffered more remarkably, yet other countries were 
far from being untouched. A German writer about the beginning of 
the fourteenth century mentions a cathedral, where out of about thirty- 
five vacancies of prebends that had occurred within twenty years, the 
regular patron had filled only two, The case was not very different in 
France, where the continual usurpations of the popes are said to 
have produced the celebrated Pragmatic Sanction of St Louis. This 
edict, which is not of undisputed authority, contains three important 
provisions ; namely, that all prelates and other patrons shall enjoy 
their full rights as to the collation of benefices, according to the 
Canons ; that churches shall possess freely their rights of election ; 
and that no tax or pecuniary exaction shall be levied by the pope, 


without consent of the king, and of the national church.) We do 


* There are several material objecti ici i i i i 
h t jections to the authenticity of this edict, and in particular 
that we do not find the king to have had any previous differences witk the see of Rome; om 
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not find, however, that the French government acted up to the 
spirit of this ordinance, if it be genuine; and the Holy See con- 
tinued to invade the rights of collation with less ceremony than they 
had hitherto used. Clement IV. published a bull in 1266, which, after 
asserting an absolute prerogative of the supreme pontiff to dispose of 
all preferments, whether vacant or in reversion, confines itself in the 
enacting words to the reservation of such benefices as belong to per- 
sons dying at Rome. (vacantes in curia.)' These had for some time 
been reckoned as a part of the pope’s special patronage ; and their 
number, when all causes of importance were drawn to his tribunal, 
when metropolitans were compelled to seek their pallium in person, 
and even by a recent constitution, exempt abbots to repair to Rome 
for confirmation, not to mention the multitude who flocked thither as _ 
mere courtiers and hunters after promotion, must have been very con- 
siderable. Boniface VIII. repeated this law of Clement IV. in a still 
more positive tone ;2 and Clement V. laid down as a maxim that the 
pope might freely bestow, as universal patron, all ecclesiastical bene- 
fices. In order to render these tenable by their Italian courtiers, the 
canons against pluralities and non-residence were dispensed with ; so 
that individuals were said to have accumulated fifty or sixty prefer- 
ments. It was a consequence from this extravagant principle that the 
pope might prevent the ordinary collator upon a vacancy ; and as this 
could seldom be done with sufficient expedition in places remote from 
his court, that he might make reversionary grants during the life of 
an incumbent, or reserve certain benefices specifically for his own 
- nomination. 

The persons as well as the estates of ecclesiastics were secure from 
arbitrary taxation, in all the kingdoms founded upon the ruins of the 
empire, both by the common liberties of freemen, and more particu- 
larly by their own immunities and the horror of sacrilege. Such at 
least was their legal security, whatever violence might occasionally be 
practised by tyrannical princes. But this exemption was compensated 
by annual donatives, probably to a large amount, which the bishops 
and monasteries were accustomed, and as it were compelled, to make 
to their sovereigns. They were subject also, generally speaking, to 
the feudal services and prestations. Henry I. is said to have extorted 
a sum of money from the English church. But the first eminent 
instance of a general tax required from the clergy was the famous 
Saladine tithe ; a tenth of all movable estate, imposed by the kings or 
France and England upon all their subjects, with the consent of their 
great councils of prelates and barons, to defray the expense of their 
intended crusade. Yet even this contribution, though called for by 
the imminent peril of the Holy Land after the capture of Jerusalem, 
was not paid without reluctance; the clergy doubtless anticipating 
the future extension of such a precedent. Many years had not 
the contrary, he was just indebted to Clement IV. for bestowing the crown of Naples on his 
brother the count of Provence. Velly has defended it, and in the opinion of the learued 
Benedictine editors of l’Art de vérifier les Dates, cleared up all difficulties as to its genuine- 
ness. In fact, however, the Pragmatic Sanction of St Louis stands by itself, and can only be 
considered as a protestation against abuses which it was still impossible to suppress. 

1 F, Paul thinks the privilege of nominating benefices vacant i curia to have been among 


the first claimed by the popes, even before the ysage of mandats. 
® He extended the vacancy in cuyia to all places within two days’ journey of the papal court 
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elapsed, when a new demand was made upon them, but” from a dif. 
ferent quarter. Innocent III. (the name continually recurs when we 
trace the commencement of an usurpation) imposed in 1199 upon the 
whole church a tribute of one-forticth of movable estate, to be paid to 
his own collectors; but strictly pledging himself that the money should 
only be applied to the purposes of a crusade. This crusade ended, as 
it is well known, in the capture of Constantinople. But the word had 
lost much of its’original meaning; or rather that meaning had been 
extended by ambition and bigotry. Gregory IX. preached a crusade 
against the emperor Frederic, in a quarrel which only concerned his 
temporal principality ; and the church of England was taxed by his 
authority to carry on this holy war.'' After some opposition the bishops 
submitted ; and from that time no bounds were set to the rapacity of 
papal exactions. The usurers of Cahors and Lombardy, residing in 
London, took up the trade of agency for the pope ; and in a few years, 
he is said, partly by levies of money, partly by the revenues of bene- 
fices, to have plundered the kingdom of 950,000 marks; a sum equi- 
valent, I think, to not less than fifteen millions sterling at present. 
Innocent IV., during whose pontificate the tyranny of Rome, if we! 
consider her temporal and spiritual usurpations together, reached 
perhaps its zenith, hit upon the device of ordering the English prelates 
to furnish a certain number of men-at-arms to defend the church at 
their expense. This would soon have been commuted into a standing 
escuage instead of military ‘service.2° But the demand was perhaps 
not complied with, and we do not find it repeated. Henry III.’s 
pusillanimity would not permit any effectual measures to be adopted ;. 
and indeed he sometimes shared in the booty, and was indulged with 
the produce of taxes imposed upon his own clergy to defray the costs 
of his projected war against Sicily.? A nobler example was set by the 
kingdom of Scotland: Clement IV. having, in 1257, granted the 
tithes of its ecclesiastical revenues for one of his mock crusades, king 
Alexander III., with the concurrence of the church, stood up against 
this encroachment, and refused the legate permission to enter his 
dominions. Taxation of the clergy was not so outrageous in other 
countries ; but the popes granted a tithe of benefices to St Louis for 
each of his own crusades. And also for the expedition of Charles of 
Anjou against Manfred. In the council of Lyons held by Gregory 
X. in 1274, a general tax of the same proportion was imposed on all 
the Latin church for the pretended purpose of carrying on a holy war, 

These gross invasions of ecclesiastical property, however submis- 

1 It was hardly possible forthe clergy to make any effective resistance to the pope, without 
unravelling a tisstie which they had been assiduously weaving. One English prelate distin- 


Sareed himself in this reign by his strenuous protestation against all abuses of the church.) 
‘his was, Robert Grossteté. bishop of Lincoln, who died in 1253, the most learned Englishman, | 
of his time, and the first who had any tincture of Greek literature. Matthew Paris gives him 
a high character, which he’ deserved for his learning and integrity ; one of his commendations: 
is for keeping a good table. But Grosstete appears to have been imbued ina great degree 
with the spirit of his age, as to ecclesiastical power, though unwilling. to yield it up to the’ 
Bone and it is a strange thing to reckon him among'the precursors of the Reformation, ~  ': 
' 2 It would be endless to multiply proofs from Matthew Paris, which, indeed, occur i almost 
every page,’ His laudable‘zeal against papal: tyranny, on which some-Protestant writers have’ 
been so pleased to dwell, was a little stimulated by personal feelings for'the Abbey of ‘St 
mene ne the ues ro ey ean tie to his love of civil liberty. Ronn 

~ + he substance of ecclesiastical history during the rejgn of Henry LIT; may be collected. 
from He«ry, and still better from Colliers B BS ed Rees eee 
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sively endured, produced a very general disaffection towards the court 
of Rome. The reproach of venality and avarice was not indeed cast 
for the first time upon the sovereign pontiffs ; but’ it had been confined, 
in earlier ages, to particular instances, not affecting the bulk of the 
catholic church. But, pillaged upon every slight pretence, without law: 
and without redress, the clergy came to regard their once’ paternal 
monarch as an arbitrary oppressor. All writers of the thirteenth and 
following centuries complain in terms of unmeasured indignation, and 
seem almost ready to reform the general abuses of the church. They 
distinguished, however, clearly enough between the abuses which op- 
pressed them and those which it was their interest to preserve, nor 
had the least intention of waving their own immunities and authority. 
But the laity came to more universal conclusions. A spirit of invete-_. 
rate hatred grew up among them, not only towards the papal tyranny, 
but the whole system of ecclesiastical independence. ‘The rich envied 
and longed to plunder the estates of the superior clergy ; the poor 
learned from the Waldenses and other sectaries to deem such opu- 
lence incompatible with the character of evangelical ministers. The 
itinerant ministrels invented tales to satirise vicious priests, which a 
predisposed multitude eagerly swallowed. If the thirteenth century 
was an age of more extravagant ecclesiastical pretensions than any 
' which had preceded, it was certainly one in which the disposition to 
resist them acquired greater consistence. 
~To resist had indeed become strictly necessary, if the temporal 
governments of Christendom would occupy any better station than that 
of officers to the hierarchy. I have traced already the first stage of 
_ that ecclesiastical jurisdiction, which, through the partial indulgence 
of sovereigns, especially Justinian and Charlemagne, had become nearly 
independent of the civil magistrate. Several ages of confusion and. 
anarchy ensued, during which the supreme regal authority was literally 
suspended in France, and not much respected in some other countries. 
It is natural to suppose, that ecclesiastical jurisdiction, so far as even 
that: was regarded in such barbarous times, would be esteemed: the 
only substitute for coercive law, and the best security against wrong. 
But I am not aware that it extended itself beyond its former limits, till 
about the beginning of the twelfth century. From that time it rapidly 
encroached upon the secular tribunals, and seemed to threaten the 
usurpation of an exclusive supremacy over all persons and causes. 
The bishops gave the tonsure indiscriminately, in order to swell the 
list of their subjects. The sign of a clerical state, though below. the 
lowest of their seven degrees of ordination, implying no spiritual office, 
conferred the privileges and immunities of the profession on all who 
wore an ecclesiastical habit, and had only once been married: 
Orphans and widows, the stranger and the poor, the pilgrim and the 
leper, under the appellation of persons in distress, (miserabiles personz,) 
came within the peculiar cognisance and protection of the church ; 


1 Clerici qui cum unicis et virginibus contraxerunt, si tonsuram et vestes deferant clericales, 
privilegium retineant presenti declaramus edicte, hujusmodi clericos'conjugatos pro com 
missis ab iis excessibus vel delictis, trahi non posse criminaliter aut civiliter ad judicium 
szculare. Philip the Bold, however, had subjected these married clerks to taxes, and later 
ordinances of the French kings rendered them amenable to temporal jurisdiction ; from whigh, 
in Naples, by various provisions of the Angevin line, they qlays continued free, 
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nor could they be sued before any lay tribunal, And the whole body of 
crusaders, or such as merely took the vow of engaging in a crusade, 
enjoyed the same clerical privileges. a'y4 ; 

But where the character of the litigant parties could not, even with 
this large construction, be brought within their pale, the bishops found 
a pretext for their jurisdiction in the nature of the dispute. Spiritual 
causes alone, it was agreed, could appertain to the spiritual tribunal. 
But the word was indefinite ; and according to the interpreters of the 
twelfth century, the church was always bound to prevent and chastise 
the commission of sin. By this sweeping maxim, which we have seen 
Innocent III. apply to vindicate his control over national quarrels, the 
common differences of individuals, which generally involve some charge 
of wilful injury, fell into the hands of a religious judge. One is almost 
surprised to find that it did not extend more universally, and might 
praise the moderation of the church. Real actions or suits relating to 
the property of land, were always the exclusive province of the lay 
court, even where a clerk was the defendant.1_ But the ecclesiastical 
tribunals took cognisance of breaches of contract, at least where an 
eath had been pledged, and of personal trusts, (A.D. 1290.) They had 
not only an exclusive jurisdiction over questions immediately matri- 
monial, but a concutrent one with the civil magistrate in France, 
though never in England, over matters incident to the nuptial con- 
tract as claims of marriage portion, and of dower. They took the 
execution of testaments into their hands, on account of the legacies 
to pious uses, which testators were advised to bequeath.2 In process 
of time, and under favourable circumstances, they made still greater 
strides. They pretended a right to supply the defects, the doubts, or 
the negligence of temporal judges; and invented a class of mixed 
causes, whereof the lay or ecclesiastical jurisdiction took posses- 
sion according to priority. Besides this extensive authority in civil 
disputes, they judged of some offences, which naturally belong to the 
criminal law, as well as of some others, which participate of a civil 
and criminal nature. Such were perjury, sacrilege, usury, incest, and 
adultery ;$ from the punishment of all which the secular magistrate 
refrained, at least in England, after they had become the province of 
a separate jurisdiction, _Excommunication still continued the only 
chastisemant which the church could directly inflict. But the bishops 
acquired a right of having their own prisons for lay offenders, and the 
monasteries were the appropriate prisons of clerks. Their sentences of 
excommunication were enforced by the temporal magistrate by im- 
prisonment or sequestration of effects ; in some cases by confiscation 
or death.® 

1 In the council of Lambeth in 1261, the bishops claim a right to judge inter clericos suos, 
vel inter laicos conquerentes et clericos défendentes, in personalibus actionibus super con- 
tractibus, aut delictis, aut quasi—z.e., quasi delictis. : 

Sancho IV. gave the same jurisdiction to the clergy of Castile, Teoria de las Cortes, t. iii. 
p. 20, and in other respects followed the example of his father, Alfonso X., in favouring their 


encroachments. The church of Scotland seems to have had nearly the same jurisdiction as 
that of England. Pinkerton. 

_ 3 It was a maxim of the canon, as well as the common law, that no person should be pun- 
ished twice for the same offence ; therefore, ifa clerk had been degraded, or a penance im- 
dosed on a layman, it was unjust to proceed against him in a temporal court. 

Pa a lemagne is said by Giannone to have permitted the bishops to have prisons of their 


* Feclesiastical jurisdiction not having been uniform in different ages and countries, it is 


; 


raat a ‘ 
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The clergy did not forget to secure along with this jurisdiction their 
own absolute exemption from the criminal justice of the state, 
This, as I have above mentioned, had been conceded to them by 
Charlemagne ; but how far the same privilege existed in countries not 
subject to his empire, such as England, or even in France and Ger- 
-many during the three centuries after his reign, is what I am not able 
to assert. The False Decretals contain some passages in favour of 
ecclesiastical immunity, which Gratian repeats in his collection. 
About the middle of the twelfth century the principle obtained general 
reception, and Innocent III. decided it to be an inalienable right of 
the clergy, whereof they could not be divested even by their own con- 
sent. Much less were any constitutions of princes, or national usages 
_ deemed of force to abrogate such an important privilege! These, by 
_ the canon law, were invalid when they affected the rights and liberties 
of holy church. But the spiritual courts were charged with scanda- 
lously neglecting to visit the most atrocious offences of clerks with 
such punishment as they could inflict. The church could always ab- 
solve from her own censures ; and confinement in a monastery, the 
usual sentence upon criminals, was frequently slight and temporary. 
Several instances are mentioned of heinous outrages that remained 
nearly unpunished through the shield of ecclesiastical privilege.2. And 
as the temporal courts refused their assistance to a rival jurisdiction, 
the clergy had no redress for their own injuries, and even the murder 
of a priest at one time, as we are told, was only punishable by excom- 
munication.3 
Such an incoherent medley of laws and magistrates, upon the sym- 
metrical arangement of which all social economy mainly depends, 
could not fail to produce a violent collision. Every sovereign was in- 
terested in vindicating the authority of the constitutions which had 
been formed by his ancestors, or by the people whom he governed. 
But the first who undertook this arduous work, the first who appeared 
openly against ecclesiastical tyranny, was our Henry II. The Anglo- 
- Saxon church, not so much connected as some others with Rome, 
and enjoying asort of barbarian immunity from the thraldom of canon- 
ical discipline, though rich, and highly respected by a devout nation, 
had never, perhaps, desired the thorough independence upon secular 
jurisdiction, at which the continental hierarchy aimed. William the 
Conqueror first separated the ecclesiastical from the civil tribunal, and 
forbade the bishops to judge of spiritual causes in the hundred court.4 


difficult, without much attention, to distinguish its general and permanent attributes from 
those less completely established. Its description, as given in the Decretals, De foro compe- 
tenti, does not support the pretensions made by the canonists, nor come up to the sweeping 
definition of ecclesiastical jurisdiction by Boniface VIII. Sive ambz partes hoc voluerint 
sive una super causis ecclesiasticis, sive que ad forum ecclesiasticum ratione personarum, 
negotiorum, vel rerum de jure vel de antiqua consuetudine pertinere noscuntur, = 

1In criminalibus causis in nullo casu possunt clerici ab aliquo quam ab ecclesiastico judice 
condemnari, etiamsi consuetudo regia habeat ut fures a judicibus secularibus judicentur. 
Decretal. 

2 It is laid down in the canon laws that a layman cannot be a witness in a criminal case 
against a clerk. 2) 

3 This must be restricted to that period of open hostility between the church and state. _ 

4 Ut nullus episcopus vel archidiaconus de legibus episcopalibus amplius in Hundret placita 
teneant, nec causam que ad regimen animarum pertinet, ad judicium secularium hominum 
adducant. Wilkins, : : 4 

Before the conquest, the bishop and earl sat together in the court of the county or hundred ; 
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His langtiage is, however, too indefinite to warrant any decisive pro- 
position as to the nature of such causes; probably they had not yet 
been carried much beyond their legitimate extent. Of clerical exemp- 
tion from the secular arm we find no earlier notice than in the coro- 
nation oath of Stephen; which, though vaguely expressed, may be 
construed to include it.) But I am not certain that the law of England | 
had unequivocally recognised that claim at the time of the constitu- 
tions of Clarendon. It was at least an innovation, which the legislature 
might without scruple or transgression of justice abolish. Henry II., 
in that famous statute, attempted in three respects to limit the juris- 
diction assumed by the church; asserting for his own judges the 
cognisance of contracts, however confirmed by oath, and of ‘rights of 
advowson, and also that of offences committed by clerks, whom, as it 
is gently expressed, after conviction or confession the church ought 
not to protect. These constitutions were the leading subject of differ- 
ence between the king and Thomas Becket. Most of them were 
annulled by the pope, as derogatory to ecclesiastical liberty. ‘It isnot 
improbable, however, that if Louis VII..had played a more dignified 
part, the see of Rome, which an existing schism rendered dependent 
upon the favour of those two monarchs, might have receded in some 
measure from her pretensions. But France implicitly giving way to 
the encroachments of ecclesiastical power, it became impossible for 
Henry completely to withstand them. 

The constitutions of Clarendon, however, produced some effect, and, 
in the reign of Henry III., more unremitted and successful efforts 
began to be made to maintain the independence of temporal govern- 
ment. “The judges'of the king’s courts had until that time been them- 
selves principally ecclesiastics, and consequently tender of spiritual 
privileges, But now abstaining from the exercise of temporal jurisdic- 
tion, in obedience to the strict injunctions of their canons, the clergy 
gave place to common lawyers, professors of a system very discordant 
from their own. These soon began to assert the supremacy of their 
jurisdiction by issuing writs of prohibition, whenever the ecclesiastical 
tribunals passed the boundaries which approved use had established.? 
Little accustomed to such control, the proud hierarchy chafed under 
the bit; several provincial synods reclaim against the pretensions of 
laymen to judge the anointed ministers, whom they were bound to 
obey ;* the cognisance of rights of patronage and breaches of contract 


and as we may infer from the tenor of this charter, ecclesiastical matters were decided loosely, 
and rather by the common law than according to the canons. This practice had been already 
forbidden by.'some canons’ enacted under Edgar, but apparently with little effect. The 
separation of the civil and ecclesiastical tribunals was not made in Denmark till the 
reign of Nicolas, who ascended the throne in'1105.. Langebek. Others refer the law to St 
Canut, about 1080. i 
1 Ecclesiasticarum personarum et omnium clericorum, et rerum eorum justitiam et potes- 

tatem, et distributionem honorum ecclesiasticorum, in manu episcoporum esse perhibeo, et 
confirmo, Wilkins, Leg. Ang, Sax. ct 

-2 Prynne has produced several extracts from the pipe-rolls of Henry II., where a person | 
has been fined quia placitavit de laico feodo in curia christianitatis. ! And a bishop of Durham 
is fined five hundred marks quia tenuit placitum de advocatione cujusdam ecclesi@ in curid 
christianitatis. Glanvil gives the form of a writ of prohibition to the spiritual court for inquir- 
ing de feodo laico } for it had jurisdiction over lands in frankalmoign. This is conformable 
to the constitutions of Clarendon, and shows that they were still in force ; though Collier has 


the assurance to say that they were repealed soon after B ket’ i i 
“ge ae sept Pp ecket’s death, supporting this also 
3-Cum judicandi Christos domini nulla s 


F : 2S it laicis attribute : 
sitas obsequendi. Wilkins, Concilia, cis attributa potestas, apud quos manet neces 
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is boldly asserted, but firm and cautious, favoured by the nobility; 
though not much by the king, the judges receded not a step, and ulti- 
mately fixed a barrier which the church was forced to respect. In the 
ensuing reign of Edward I., an archbishop acknowledges the abstract 
right of the king’s bench to issue prohibitions ;! and the statute entitled 
Circumspecté agatis, in the thirteenth year of that prince, while by its 
mode, of expression it seems designed to guarantee the actual privi- 
leges of spiritual jurisdiction, precludes by enumerating them the as- 
sertion of any more. Neither the right of advowson nor any temporal 
contract are specified in this act as pertaining to the church; and 
accordingly the temporal courts have ever since maintained an un- 
disputed jurisdiction over them.? They succeeded also partially in 
preventing the impunity of crimes perpetrated by clerks. It was en- 
acted by the ‘statute of Westminster, in 1275, or rather a construction 
-Was put upon that act which is obscurely worded, that clerks indicted 
for: felony should. not be delivered to their ordinary, until an inquest 
had been taken of the matter of accusation; and, if they were found 
guilty, that their real and personal estate should be forfeited to the 
crown. In later times, the clerical privilege was not allowed till the 
party had pleaded to the indictment, and been duly convict, as is the 
practice at present. 

‘The civil magistrates of France did not by any means exert them- 
selves'so vigorously for their emancipation. The same, or rather worse 
usurpations existed, and the same complaints were made, under Philip 
Augustus, St Louis, and Philip the Bold; but the laws of those sove- 
reigns tend much more to confirm than to restrain ecclesiastical en- 
croachments.? Some limitations were attempted by the secular courts; 
and an historian gives'us the terms of a confederacy among the French 
nobles in 1246, binding themselves by oath not to permit the spiritual 
judges to take cognisance of any matter except heresy, marriage, and 
usury. Unfortunately, Louis 1X. was. almost as little disposed as 
Henry III. to shake off the yoke of ecclesiastical dominion. But. 
other sovereigns in the same period, from various motives, were 
equally submissive. Frederic II. explicitly adopts the exemption of 
clerks from criminal as well as civil jurisdiction of ‘seculars.4 And 

1 Licet prohibitiones hujusmodi a curia christianissimi regis nostri justé procu'dubio, ut 


diximus, concendantur. Wilkins. Yet after such an acknowledgment by archbishop Peck- 
ham in the height of ecclesiastical power, and after a pzactice deducible from) the age of 
Henry IJ., some Protestant high churchmen, asarchbishop Bancroft, have not been ashamed 
to complain that the Court of King’s Bench should put any limits to their claims of spiritual 
jurisdiction. F Ag 

2 The statute Circumspecté agatis, for it is acknowledged as a statute, though not drawn 
up in the form of one, is founded upon an answer of Edward I. to the prelates who had peti- 
tioned for some modification of prohibitions, Collier, always prone to exaggerate: church 
authority, insinuates that the jurisdiction of the spiritual court over breaches of contract, even 
without oath, is preserved by this statute ; but the express words of the king show that none 
whatever was intended: and the archbishop complains bitterly of it afterwards. © Wilkins: 
Collier. So far from having any cognisance of civil contracts not confirmed by oath, to which 
Tam not certain that the church ever pretended: in any country, the spiritual court had no 
jurisdiction at all even where an oath had intervened, unless there was a deficiency of 
proof by writing or witnesses. Glanyil.,.Constitut. Clarendon. bey 

3. It seems deducible from a law of Philip Augustus, Ord. des Rois, that a clerk convicted 
of some heinous offences might be capitally punished after degradation; yet a' subsequent 
ordinance, p. 43,renders this doubtful ; and the theory of clerical immunity became afterwards 
more fully established. : Ty y nye 

4Statuimus, ut nullus ecclesiasticam personam, in criminali questione vel civili, trahere 
ad judicium secculare presumat, Ordon. des Rois de France, where this edict is recited and 
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Alfonso X. introduced the same system in Castile ; a kingdom where 

neither the papal authority nor the independence of the church had 

«btained any legal recognition until the promulgation of his code, 

which teems with all the principles of the canon law. It is almost 

needless to mention that all ecclesiastical powers and privileges were | 
incorporated with the jurisprudence of the kingdom of Naples, which, 

especially after the accession of the Angevin line, stood in a peculiar 

relation of dependence upon the holy see.! 

The vast acquisitions of landed wealth made for many ages by 
bishops, chapters, and monasteries, began at length to excite the 
jealousy of sovereigns. They perceived that, although the prelates 
might send their stipulated proportion of vassals into the field, yet 
there could not be that active co-operation which the spirit of feudal 
tenures required, and that the national arm was palsied by the dimi- 
nution of military nobles, Again, the reliefs upon succession, and 
similar dues upon alienation, incidental to fiefs, were entirely lost when 
they came into the hands of these undying corporations, to the serious 
injury of the feudal superior. Nor could it escape reflecting men, 
during the contest about investitures, that if the church peremptorily 
denied the supremacy of the state over her temporal wealth, it was but 
a just measure of retaliation, or rather self-defence, that the state 
should restrain her further acquisitions. Prohibitions of gifts in mort- 
main, though unknown to the lavish devotion of the new kingdoms, 
had been established by some of the Roman emperors, to check the 
overgrown wealth of the hierarchy. The first attempt at a limitation 
of this description in modern times, was made by Frederic Barbarossa, 
who, in 1158, enacted that no fief should be transferred either to the 
church or otherwise, without the permission of the superior lord. 
Louis IX. inserted a provision of the same kind in his Establishments.? 
Castile had also laws of a similartendency. A licence from the crown 
is said to have been necessary in England before the Conquest for 
alienations in mortmain; but however that may be, there seems ne 
reason to imagine that any restraint was put upon them by the 
common law before Magna Charta; a clause of which statute was 
construed to prohibit all gifts to religious houses without the consent 
of the lord of the fee. And by the 7th Edw. I., alienations in mort- 
main are absolutely taken away; though the king might always exer- 
cise his prerogative of granting a licence, which was not supposed to 
be affected by the statute. 

It must appear, I think, to every careful inquirer, that the papal 
authority, though manifesting outwardly more show of strength every 
year, had been secretly undermined, and lost a great deal of its hold 
upon public opinion, before the accession of Boniface VIII., in 1294, 
to the pontifical throne. The clergy were rendered sullen by demands 


approved by Louis Hutin. Philip the Bold had obtained leave from the pope to arrest clerks 
accused of heinous crimes, on condition of remitting them to the bishop’s court for tnal. A 
council at Bourges held in 1276 had so absolutely condemned all interference of the secu’ar 
power with clerks, that the king was obliged to solicit this moderate favour. 

1 Giannone. One provision of Robert, king of Naples, is remarkable ; it extends tne sm. 
sae of clerks to their concubines. 

sani censures a law made at Florence in 1345, taking away the personal immunity of 

clerks in criminal cases. Though the state could mak it ha i 
to do so against the liberties of hay church, Wetter terete mie 


4 Aqnortissenrent, in Denisart, and other French law books, Fleury, Insyit- au Droit, 
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of money, invasions of the legal right of patronage, and unreasonable 
partiality to the mendicant orders; a part of the mendicants them- 
selves had begun to declaim against the corruptions of the papal court; 
while the laity, subjects alike and sovereigns, looked upon both the 
head and the members of the hierarchy with jealousy and dislike. 
Boniface, full of inordinate arrogance and ambition, and not sufficiently 
sensible of this gradual change in human opinion, endeavoured to 
strain to a higher pitch the despotic pretensions of former pontiffs, 
As Gregory VII. appears the most usurping of mankind till we read 
the history of Innocent III., so Innocent III. is thrown into shade by 
the superior audacity of Boniface VIII. But independently of the less 
favourable dispositions of the public, he wanted the most essential 
quality of an ambitious pope, reputation for integrity, He was sus- 
pected of having procured through fraud the resignation of his prede- 
cessor, Celestine V., and his harsh treatment of that worthy man after- 
wards seems to justify the reproach. His actions, however, display 
the intoxication of extreme self-confidence. If we may credit some 
historians, he appeared at the Jubilee in 1300, a festival successfully 
instituted by himself to throw lustre around his court and fill his trea- 
sury,! dressed in imperial habits, with the two swords borne before 
him, emblems of his temporal as well as spiritual dominion over the 
earth.? 

It was not long after his elevation to the pontificate, before Boniface 
displayed his temper. The two most powerful sovereigns of Europe, 
Philip the Fair and Edward I., began at the same moment to attack 
in a very arbitrary manner the revenues of the church. The English 
clergy had, by their own voluntary grants, or at least those of the 
prelates in their name, paid frequent subsidies to the crown, from the 
beginning of the reign of Henry III. They had nearly in effect waived 
the ancient exemption, and retained only the common privilege of 
English freemen to tax themselves in a constitutional manner. But 
Edward I. came upon them with demands so frequent and exorbitant, 
that they were compelled to take advantage of a bull issued by Boni- 
face, forbidding them to pay any contribution to the state. The king 
disregarded every pretext, and seizing their goods into his hands, with 
other tyrannical proceedings, ultimately forced them to acquiesce in 
his extortion. It is remarkable that the pope appears to have been 
passive throughout this contest of Edward I. with his clergy. But it 
was far otherwise in France. Philip the Fair had imposed a tax on 
the ecclesiastical order without their consent,.a measure perhaps un- 
precedented, yet not more odious than the similar exactions of the 
king of England. Irritated by some previous differences, the pope 
issued his bull known by the initial words Clericis laicos, absolutely 

1 The Jubilee was a centenary commemoration, in honour of St Peter and St Paul, estab- 
lished by Boniface VIII. on the faith of an imaginary precedenta century before. The period 
was soon reduced to fifty years, and from thence to twenty-five, as it still continues. The 
court of Rome at the next jubilee will, however, read with a sigh the description given of 
that in 1300. Papa innumerabilem pecuniam ab iisdem recepit, quia die et nocte duo clerici 
stabant ad altare Sancti Pauli, tenentes in eorum manibus rastellos, rastellantes pecuniam in- 


finitam. Muratori. Plenary indulgences were granted by Boniface to all who should keep 
their jubilee at Rome, and I suppose are still to be had on the same terms. Villani gives 


a curious account of the throng at Rome in 1350. ; aids 4 
2 I have not observed any good authority referred to for this fact, which is, however, in the 


character of Boniface. 
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forbidding the clergy of every kingdom to pay, under whatever pretext 
of voluntary grant, gift or loan, any sort of tribute of their government 
without his special permission, Though France was not particularly 
named, the king understood himself to be intended, and took his 
revenge by a prohibition to export money from the kingdom. | This 
produced angry remonstrances on the part of Boniface ; but the Gal- 
lican church adhered so faithfully to the crown, and showed indeed 
so much willingness to be spoiled of their money, that he could not 
insist upon the most unreasonable propositions cf his bull, and ulti- 
mately allowed that the French clergy might assist their sovereign by 
voluntary contributions, though not by way of tax. i ; 

For a very few years after these circumstances, the pope and king 
of France appeared reconciled to each other; and the latter even 
referred his disputes with Edward I. to the arbitration of Boniface, 
“‘as a private person, Benedict of Gaeta, (his proper name,) and not 
as pontiff ;” an almost nugatory precaution against his encroachment 
upon temporal authority.) But a terrible storm broke out in the first 
year of the fourteenth century. A bishop of Pamiers, who had been 
sent as legate from Boniface with some complaint, displayed so much 
insolence, and such disrespect towards the king, that Philip, consider- 
ing him as his own subject, was provoked to.put him under arrest, 
with a view to institute a criminal process. Boniface, incensed beyond 
measure at this violation of ecclesiastical and legatine privileges, 
published several bulls addressed to the king and clergy of France, 
charging the former with a variety of offences, some of them not at all 
concerning the church, and commanding the latter to attend a council] 
which he had’ summoned to meet at Rome. In-one of: these instru- 
ments, the genuineness of which does not seem liable to much excep- 
tion, he declares in concise and clear terms that the king was subject 
to hira in temporal as well as spiritual matters. This propositicn had 
not hitherto been explicitly advanced, and it was now too late to 
advance it. Philip replied by a short letter in the rudest language, 
and ordered his bulls to be publicly burned at Paris. Determined, 
however, to show the real strength of his opposition, he summoned 
representatives from the three orders of his kingdom. This is com- 
monly reckoned the first assembly of the States-General. The nobility 
and commons disclaimed with firmness the temporal authority of the 
pope, and conveyed their sentiments to Rome through letters addressed 
to the college of cardinals, The clergy endeavoured to steer a middle 
course, and were reluctant to enter into an engagement not to obey the 
summons of Boniface; yet they did not hesitate unequivocally to deny 
his temporal jurisdiction. 

_The council, however, opened at Rome; and notwithstanding the 
king’s absolute prohibition, many French prelates held themselves 


1 The award of Boniface, which he expresses himself to make both as pope and Benedict 
of Gaeta, is published in Rymer, and is very equitable. Nevertheless, the French historians 
agree to charge him with Partiality towards Edward, and mention several proofs of it, which 
do not appear in the bull itself. _ Previous to its publication, it was allowable enough to follow 
.ommon fame; but Velly, a writer always careless and not always honest, has repeated mere 
-alsehoods from Mezeray and Baillet, while he refers to the instrument itself in Ryimer, 
which disproves them. M. Gaillard, one of the most candid critics in history that France 
ever produced, pointed out the error of her common historians in the Mém. de l’Académie des 
lascriptions, and the editors of l’Art de vérifier les Dates have also rectified ik. ‘ : 
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bound to be present. In this assembly Boniface promulgated his 
famous constitution, denominated Unam Sanctam. The«church is 
one body, he therein declares, and has one head. Under its command 
are two swords, the one spiritual, the other temporal ; that to be used 
by the supreme pontiff himself, this by kings and knights, by his 
licence and at his will. But the lesser sword must be subject to the 
greater, and the temporal to the spiritual authority. He concludes by 
declaring the subjection of every human being to the see of Rome to 
be an article of necessary faith.! Another bull pronounces all persons 
of whatever rank obliged to appear when personally cited before the 
audience or apostolical tribunal at Rome; “ since such is our pleasure, 
who, by divine permission, rule the world.” Finally, as the rupture 
with Philip grew more evidently irreconcilable, and the measures 
pursued by that monarch more hostile, he not only excommunicated 
him, but offered the crown of France to the emperor Albert. This 
arbitrary transference of kingdoms was, like many other pretensions of 
that age, an improvement upon the right of deposing excommunicated 
sovereigns, Gregory VII. would have not denied, that a nation, re- 
‘leased by his authority from its allegiance, must re-enter ‘upon its 
original right of electing a new sovereign. But Martin IV, had assigned 
the crown of Aragon to Charles of Valois; the first instance, I think, 
of such an usurpation of power, but which was defended by the homage 
of Peter II., who had rendered his kingdom: feudally: dependent, like 
Naples, upon the holy see.2 Albert-felt no eagerness ‘to realise the 
liberal promises of Boniface; who was on the point of issuing a: bull, 
absolving the subjects of Philip from their allegiance, and declaring his 
forfeiture, when a very unexpected circumstance. interrupted all: his 
projects, . } SR ivapieede BEAT Bi 
‘It is not surprising, when we consider how: unaccustomed: men were 
in those ages to-disentangle the artful sophisms, anddetect:the false- 
hoods.in point of fact, whereon the papal: supremacy had -been estab- 
lished, that the king of France should not have altogether pursued: the 
course most becoming his dignity.and the goodness of his cause. ..He 
gave too much the air of a personal quarrel with Boniface:to what 
should have been a resolute opposition to ‘the despotism of Rome. 
Accordingly, in an assembly of his states at. Paris, he preferred:virulent 
charges. against the pope, denying him to have been’ legitimately 
elected, imputing to him various heresies, and ultimately appealing to 
a general council and a lawful head of the church. ' These measures 
were not very happily planned ; and experience had always shown, that 
1 Uterque est in potestate ecclesia, spiritalis. Sed is quidem ‘pro eéclesia,’ illé vero ab 
ecclesia exercendus: ille sacerdotis, is manu regum ac militum, sed ad nutum et patientiam 
sacerdotis. Oportet autem gladium esse sub gladio, et temporalem auctoritatem spiritali 
subjici potestati. Porro subesse Romano pontifici omni humane creature declaran.us, 
dicimus, definimus et pronunciamus omnino esse de necessitate fidei. Extravagant. + ; 
2 Innocent IV. had, however, in 1245, appointed one Bolon, brother to Sancho:II., king,of 
Portugal, to be a sort of coadjutor in the government of that kingdom, enjoining the barons 
to honour him as their sovereign, at the same time declaring that he did not intend to‘deprive 
the king or his lawful issue, if he should have any, of the kingdom... But this was founded on 
the request of the Portuguese nobility themselves, who were dissatisfied with Sancho’s ad- 
fhiristration. Sext. Decretal. ’ 2 eA Se Sh 
Boniface invested James II. of Aragon with the crown of Sardinia, over which, however, 
the see of Rome had always pretended to a superiority by virtue of the concession (probably 
furious) of Louis the Debonair. He promised Frederic, king of Sicily, the empire of Com 
gantinople, which I suppose was not a fief of the holy’see.. Giannone. * *** . 
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‘Europe would not submit to change the common chief of her religion 

for the purposes of a single sovereign. But Philip succeeded in an 
attempt apparently more bold and singular. Nogaret, a minister who 
had taken an active share in all the proceedings against Boniface, was 
secretly despatched into Italy, and joining with some of the Colonna 
family, proscribed as Ghibelins, and rancorously. persecuted by the 
pope, arrested him at Anagnia, a town in the neighbourhood of Rome, 
to which he had gone without guards. This violent action was not, 
one would imagine, calculated to place the king in an advantageous 
light; yet it led accidentally to a favourable termination of his dispute. 
Boniface was soon rescued by the inhabitants of Anagnia; but rage 
brought on a fever, which ended in his death; and the first act of his 
successor, Benedict XI., was to reconcile the king of France to the 
holy see. 

The sensible decline of the papacy is to be dated from the pontificate 
of Boniface VIII., who had strained its avtthority to a higher pitch 
than any of his predecessors. There is a spell wrought by uninter- 
rupted good fortune, which captivates men’s understanding, and per- 
suades them, against reason and analogy, that violent power is im- 
mortal and irresistible. The spell is broken by the first change of 
success. We have seen the working and the dissipation of this charm 
with a rapidity to which the events of former times bear as remote a 
relation as the gradual processes of nature to her deluges and her 
volcanoes. In tracing the papal empire over mankind, we have no 
‘such marked and definite crisis of revolution. But slowly, like the 
retreat of waters, or the stealthy pace of old age, that extraordinary 
power over human opinion has been subsiding for five centuries. I 
have already observed, that the symptoms of internal decay may be 
traced farther back. But as the retrocession of the Roman terminus 
under Adrian gave the first overt proof of decline in the ambitious 
energies of that empire, so the tacit submission of the successors of 
Boniface VIII. to the king of France might have been hailed by 
Europe as a token that their influence was beginning to abate. Im- 
prisoned, insulted, deprived eventually of life by the violence of Philip, 
a prince excommunicated, and who had gone all lengths in defying 
and despising the papal jurisdiction, Boniface had every claim to be 
avenged by the inheritors of the same spiritual dominion. When 
Benedict XI. rescinded the bulls of his predecessor, and admitted 
Philip the Fair to communion without insisting on any concessions, 
he acted perhaps prudently, but gave a fatal blow to the temporal 
authority of Rome. 

Benedict XI. lived but a few months, and his successor, Clement 
V., in 1305, at the instigation, as is commonly supposed, of the king 
of France, by whose influence he had been elected, took the extraor- 
dinary step of removing the papal chair to Avignon. In this city it 
remained for more than seventy years ; a period which Petrarch and 
other writers of Italy compare to that of the Babylonish captivity. 
The majority of the cardinals was always French, and the popes were 
uniformly of the same nation. Timidly dependent upon the court of 
France, they neglected the interests and lost the affections of Italy. 
Rome, forsaken by her sovereign, nearly forgot her allegiance; what 
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remained of papal.authority in the ecclesiastical territories was exer- 
cised by cardinal legates, little to the honour or advantage of the holy 
see. Yet the series of Avignon pontiffs were far from insensible to 
Italian politics. These occupied, on the contrary, the greater part of 
their attention. But engaging in them from motives too manifestly 
selfish, and being regarded as a sort of foreigners from birth and resi- 
dence, they aggravated that unpopularity and bad reputation which 
from various other causes attached itself to their court. 
Though none of the supreme pontiffs after Boniface VIII. ventured 
upon such explicit assumptions of a general jurisdiction over sove- 
reigns by divine right as he had made in his controversy with Philip, 
they maintained one memorable struggle for temporal power against 
the emperor Louis of Bavaria. Maxims long boldly repeated without 
contradiction, and engrafted upon the canon law, passed almost for 
articles of faith among the clergy, and: those who trusted in them ; 
and in despite of all ancient authorities, Clement V. laid it down, that 
the popes, having transferred the Roman empire from the Greeks to 
the Germans, and delegated the right of nominating an emperor to 
certain electors, still reserved the prerogative of approving the choice, 
and of receiving from its subject upon his coronation an oath of fealty 
and obedience.! This had a regard to Henry VII. who denied that 
his oath bore any such interpretation, and whose measures, much to 
the alarm of the court of Avignon, were directed towards the restora- 
tion of his imperial rights in Italy. Among other things, he conferred 
the rank of vicar of the empire upon Matteo Visconti, lord of Milan. 
The popes had for some time pretended to possess that vicariate, dur- 
ing a vacancy of the empire; and after Henry’s death, insisted upon 
Visconti’s surrender of the title. Several circumstances, for which I 
refer to the political historians of Italy, produced a war between the 
pope’s legate and the Visconti family. The emperor Louis sent assis- 
tance to thé latter, as heads of the Ghibelin or imperial party. This 
interference cost him above twenty years of trouble. John XXII.,a 
man as passionate and ambitious as Boniface himself, immediately 
published a bull, in which he asserted the right of administering the 
empire during its vacancy, (even in Germany, as it seems from the 
generality of his expression,) as well as of deciding in a doubtful choice 
of the electors, to appertain to the holy see; and commanded Louis 
to lay down his pretended authority, until the supreme jurisdiction 
should determine upon his election, Louis’s election had indeed been 
questionable, but that controversy was already settled in the field of 
Muhldorf, where he had obtained a victory over his competitor, the 
duke of Austria; nor had the pope ever interfered to appease a civil 
war during several years that Germany had been internally distracted 
by the dispute. The emperor, not yielding to this peremptory order, 
was excommunicated in 1323 ; his vassals were absolved from their 
1 Romani principes, &c. . . . Romano pontifici, a quo approbationem persona: ad imperialis 
celsitudinis apicem assumendz, necnon unctionem, consecrationem et imperil coronam acci~ 
piunt, sua submittere capita non reputarunt indignum, seque illi et eidem ecclesiz, que a 
Grecis imperium transtulit in Germanos, et a qua ad certos eorum principes jus et potestas 
eligendi regem, in imperatorem postmodum promovendum, pertinet, adstringere vinculo jura- 
menti, &c. Clement. ‘Ihe terms of the oath, as recited in this constitution, do not warrant 
the pope’s interpretation, but imply only that the emperor shall be the advocate or defender 
of tne church. RE 
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oath of fealty, and all tréaties of alliance between him and foreign 
princes annulled. Germany, however, remained firm ; and if Louis 
himself had manifested more decision of mind, and uniformity in his 
conduct, the court of Avignon must have signally failed in a contest, 
from which it did not in fact come out very successful. But while at 
one time he went intemperate lengths against John XXII., publishing 
scandalous accusations in an assembly of the citizens of Rome, and 
causing a Franciscan friar to be chosen in his room, after an irregular 
sentence of deposition, he was always anxious to negotiate terms of 
‘accommodation, to give up his own active partisans, and to make con- 
cessions the more derogatory to his independence and dignity. From 
John indeed he had nothing-to expect ; but Benedict XII. would gladly 
have been reconciled, if he had not feared the kings of France and 
Naples, political adversaries of the emperor, who kept the Avignon 
popes in a sort of servitude. His successor, Clement VI., inherited 
the implacable animosity of John XXII. towards Louis, who died 
without obtaining the absolution he had long abjectly solicited.! 
Though the want of firmness in this emperor's character gave some- 
times a momentary triumph to the popes, it is evident that their autho- 
rity lost ground during the continuance of this struggle. Their right 
of confirming imperial elections was expressly denied by a diet held at 
Frankfort in 1338, which established as a fundamental principle, that 
the imperial dignity depended upon God alone, and that whoever 
should be chosen by a majority of the electors became immediately 
both king and emperor, with all prerogatives of that station, and did 
not require the approbation of the pope.? This law, confirmed as it 
was by subsequent usage, emancipated the German empire, which was 
immediately concerned in opposing the papal claims. But some who 
were actively engaged in these transactions took more extensive views, 
and assailed the whole edifice of temporal power which the Roman 
see had been constructing for more than two centuries. Several men 
of learning, among whom Dante, Ockham, and Marsilius of Padua, — 
are the most conspicuous, investigated the foundations of this super- 
structure, and exposed their insufficiency.? Literature, too long the 
passive handmaid of spiritual despotism, began to assert her nobler 
irthright of ministering to liberty and truth. Though the writings of 
these opponents of Rome are not always reasoned upon very solid 
principles, they at least taught mankind to scrutinise what had been 
received with implicit respect, and prepared the way for more philoso- 
phical discussions. About this time a new class of enemies had un- 

1 Schmidt, Hist. des Allemands, seems the best modern authority for this contest between 

€ empire and papacy. See also Struvius, Corp. Hist. German. 

? Quod imperialis dignitas et potestas immediaté ex solo Deo, et qudd de jure et imperii 
consuetudine antiquitts approbata postquam aiiquis eligitur in imperatorem sive regem ab 
electoribus imperii concorditer, vel majori parte eorundem, statim ex sola electione est rex 
verus et imperator Romanorum censendus et nominandus, et eidem debet ab omnibus imperio 
subjectis obediri, et administrandi jura imperil, et czetera faciendi, que ad imperatorem verum 
pertinent, plenariam habet potestatem, nec Papz sive sedis apostolice aut alicujus alterius 
approbatione, confirmatione, auctoritate indiget vel consensu. . 

ante was dead before these events, but his principles were the same. Ockham had 
already exerted his talents in the same cause by writing, in behalf of Philip IV. against Boni- 
face, a dialogue between a knight and aclerk on the temporal supremacy of the church. This 


is published among other tracts of the same class in Goldastus. » This dialogue is translated 


eztire in the Songe du Vergier, a more celebrated performance, ascribed to Raowl de Presles 
wader Charles V 
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expectedly risen up’ against the rules of the church. ‘These were a part 
of the Franciscan order, who had’ seceded from the main body, on 
account of alleged deviations from the ‘rigour of their primitive rule. 
Their schism was chiefly founded upon a quibble about the right of pro- 
perty in things consumable, which they maintained to be incompatible 
with the absolute poverty prescribed'to them. This frivolous sophistry 
was united «vith the wildest fanaticism; and as John XXH. attempted 
to repress their follies by a cruel persecution, they proclaimed aloud 
the corruption’ of the church, fixed the name of Antichrist upon the 
papacy, and warmly supported the emperor Louis: throughout all his 
contention with ‘the holy see.4 aii eB at pooh dh Uke 

‘Meanwhile the popes who-sat at Avignon continued to invade with 
surprising rapaciousness the patronage and revenues of the church. 
The mandats, or letters, directing a-particular clerk tobe preferred, 
seems to have given place in a great degree to the more effectual 
method of appropriating benefices by reservation or provision, which 
was carried to an enormous extent’in the fourteenth century. John 
XXUHL., the most insatiate -of pontiffs, reserved to himself ‘all the | 
bishoprics in Christendom. ‘Benedict XII. assumed the privilege for 
his own life of disposing of all benefices vacant by cession, deprivation, 
or translation, Clement: VI. naturally ‘thought that his title was 
equally good with his predecessor’s, and continued the same right for 
his‘own time; which soon became a permanent rule of the Roman chan- 
cery.2, Hence the appointment of a prelate to a rich bishopric was 
generally but the first ‘link in a chain of translation, which the pope 
could regulate according ‘to his interest... Another capital innovation 
was made by John ‘XXII.'in the establishment of the famous’ tax, 
called annates, or first-fruits of ecclesiastical: benefices, which he im- 
posed for his own: benefit. These were one«year’s value, estimated 
according to a fixed rate in the books of the Roman chancery, and 
payable to the papal collectors throughout’ Europe.? Various other 
devices were invented to obtain money, which these degenerate popes, 
abandoning the magnificent schemes of their predecessors, were con- 
tent to seek as their principal object.. John XXII. is said to have 
accumulated an almost incredible treasure, exaggerated, perhaps, by the 
ill-will of his contemporaries ;4 but it may be doubted whether even his 
avarice reflected greater dishonour ‘on the church, than the licentious 
profuseness of Clement IV.® 

These»exactions were too much encouraged by the kings of France, 

who participated in the plunder, or at least required the mutual assist- 

l This schism of the rigid Franciscans or Fratricelli ‘is one of the most singular parts of 
ecclesiastical history, and had a material tendency both to depress the temporal authority of 
the papacy and to pave the way for the Reformation. It is fully treated by Mosheim and by 
Sa tieshslations of bishops had been made by the authority of the metropolitan, till Innocent 
IIH. reserved this prerogative to the holy see. ‘ : 
_3 The popes had long been in the habit of receiving a pecuniary gratuity when they granted 
the pallium to an archbishop, though this was reprehended by strict men, and even condemned 
by’themselves: -De Marca.’ Tt is noticed as a remarkable thing of Innocent: IV. that he gave 
the pall toa German archbishop without accepting anything. Schmidt.’ The’original and 
nature of annates is copiously treated in Lenfant. t 

4G, Villani puts this at’twenty-five million of florins, which it is hardly possible to believe, 
The Italians were credulous enough to listen to any-report against the popes of Avignon, 

-* For the corruption of morals at Avignon during the secession, see De Sade, Vie de 


Pétrarque. 
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-ance of the popes for their own imposts on the clergy. John XXII. 
obtained leave of Charles the Fair to levy a-tenth of ecclesiastical 
revenues ;! and Clement VI., in return, granted two-tenths to Philip 
of Valois for the expenses of his war. A similar tax was raised by the 
‘same authority towards the ransom of John.? These were contribu- 
tions for national purposes unconnected with religion, which the popes 
had never before pretended to impose, and which the king might pro- 
perly have levied with the consent of his clergy, according to the prac- 
tice of England. But that consent might not always be obtained with 
ease, and it seemed a more expeditious method to call in the authority of 
the pope. A manlier spirit was displayed by our ancestors. _ It was the 
boast of England to have placed the first legal barrier to the usurpa- 
tions of Rome, if we except the dubious and insulated Pragmatic 
Sanction of St Louis, from which the practice of succeeding ages in 
France entirely deviate. The English barons had, in a letter addressed 
to Boniface VIII., absolutely disclaimed his temporal supremacy over 
their crown, which he had attempted to set up by intermeddling in the 
quarrel of Scotland. This letter, it is remarkable, is nearly coincident 
in point of time with that of the French nobility ; and the two com- 
bined may be considered as a joint protestation of both kingdoms, and 
a testimony to the general sentiment among the superior ranks of the 
laity. A very few years afterwards, the parliament of Carlisle wrote a 
strong remonstrance to Clement V. against the system of provisions 
and other extortions, including that of first-fruits, which it was 
rumoured, they say, he was meditating to demand. But the court of 
Avignon was not to be moved by remonstrances ; and the feeble ad- 
ministration of Edward II. gave way to ecclesiastical usurpations at 
home as well as abroad. His magnanimous son took a bolder line. 
After complaining ineffectually to Clement VI. of the enormous abuse 
which reserved almost all English benefices to the pope, and generally 
for the benefit of aliens, he passed, in 1350, the famous statute of pro- 
visors. This act, reciting one supposed to have been made at the par- 
liament of Carlisle, which, however, does not appear, and complaining 
in strong language of the mischief sustained through continual reser- 
vations of benefices, enacts that all elections and collations shall be 
free, according to law, and that, in case any provision or reservation 
should be made by the court of Rome, the king should for that turn 
have the collation of such benefice, if it be of ecclesiastical election or 


1 Continuator Gul. de Nangis. Ita miseram ecclesiam, says this monk, unus tondet, alter 
excoriat, 


2 It became a regular practice for the king to obtain the pope’s consent to lay a tax on his 
c'ergy; though he sometimes applied first to themselves. 

3 Rotuli Parliament, vol. i. p. 204. This passage, hastily read, has led Collier and other 
English writers, such as Henry and Blackstone, into the supposition that annates were im- 
ee by Clement V. But the concurrent testimony of foreign authors refers this tax to Johan 

X1I., as the canon law also shows. 

¢ The statute, Articuli cleri, in 1316, was directed rather towards confirming than limiting 
the clerical immunity in criminal cases. - 

* It is singular that Sir E. Coke should assert that this act recites, and is founded upon the 
Statute 35 E. I., De asportatis religiosorum, whereas there is not the least resemblance in 

e words, and very little, if any, in the substance, Blackstone, in consequence, mistakes 
the nature of that act of Edward I., and supposes it to have been made against papal provie 
sions, to which I do not perceive even an allusion. Whether any such statute was really 
made in the Carlisle parliament of 35 E. I., as is asserted both in 25 E. II1I., and in the roll 
.of another parliament, 17 E. III., is hard to decide; and perhaps those who examine this 
poict will have to choose between wilful suppression and wilful interpolation. 
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patronage. This devolution to the crown, which seems a little arbi- 
trary, was the only remedy that could be effectual against the conniv- 
ance and timidity of chapters and spiritual patrons. We cannot 
assert that a statute so nobly planned was executed with equal steadi- 
ness. Sometimes by royal dispensation, sometimes by neglect or 
evasion, the papal bulls of provision were still obeyed, though fresh 
laws were enacted to the same effect as the former. It was found on 
examination, in 1367, that some clerks enjoyed more than twenty 
benefices by the pope’s dispensation. And the parliaments both of 
this and of Richard II.’s reign invariably complain of the disregard 
shown to the statute of provisors. This led to other measures, 
which I shall presently mention more in detail. 

The residence of the popes at Avignon gave very general offence to 
Europe, and they could not themselves avoid perceiving the disadvan- 
tage of absence from their proper diocese, the city of St Peter, the 

source of all their claims to sovereign authority. But Rome, so long 
- abandoned, offered but an inhospitable reception ; Urban V. returned 
to Avignon, after a short experiment of the capital ; and it was not 
till 1376, that the promise, often repeated and long delayed, of restor- 
ing the papal chair to the metropolis of Christendom, was ultimately 
fulfilled by Gregcry XI. His death, which happened soon afterwards, 
prevented, it is said, a second flight that he was preparing. This was 
followed by the great schism, one of the most remarkable events in 
ecclesiastical history. It is a difficult and by no means an interesting 
question to determine the validity of that contested election, which, in 
1377, distracted the Latin church for so many years. All contempo- 
rary testimonies are subject to the suspicion of partiality in a cause 
where no one was permitted to be neutral. In one fact, however, 
there is a common agreement, that the cardinals, of whom the majo- 
rity were French, having assembled in conclave for the election of a 
successor to Gregory XI., were disturbed by a tumultuous populace, 
who demanded with menaces a Roman, or at least an Italian, pope. 
This tumult appears to have been sufficiently violent to excuse, and 
in fact did produce, a considerable degree of intimidation. After some 
time, the cardinals made choice of the archbishop of Bari, a Neapoli- 
tan, who assumed the name of Urban VI. His election satisfied the 
populace, and tranquillity was restored. The cardinals announced their 
choice to the absent members of their college, and behaved towards 
Urban as their pope for several weeks. But his uncommon harskness 
of temper giving them offence, they withdrew to a neighbouring towr, 
and protesting that his election had been compelled by the violence 
of the Roman populace, annulled the whole proceeding, and chose 
one of their own number, who took the pontifical name of Clement 
VII. Such are the leading circumstances which produced the famous 
schism. Constraint is so destructive of the essence of election, that suf- 
rages given through actual intimidation ought, I think, to be held in- 
valid, even without minutely inquiring whether the degree of illegal force 
was such as might reasonably overcome the constancy of a firm mind. 
It is improbable that the free votes of the cardinals would have been 
bestowed on the archbishop of Bari; and I should not feel much 
hesitation in pronouncing his election to have been void. But the 
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sacred college unquestionably did not use the earliest opportunity of 
protesting against the violence they had suffered ; and we may infer. 
almost with certainty, that if Urban’s conduct had been more accept- 
able to that body, the world would have heard little of the transient 

riot at his election, This, however, opens a delicate question in juris- 

prudence ; namely, under what circumstances acts, not only irregular, 

but substantially invalid, are capable of receiving a retro-active confir-. 
mation by the acquiescence and acknowledgment of parties concerned 

to oppose them. And upon this, I conceive, the great problem of 

legitimacy between Urban and Clement will be found to depend.t 

' Whatever posterity may have judged about the pretensions of these 

competitors, they at that time shared the obedience of Europe in 

nearly equal proportions. Urban remained at Rome ; Clement re- 

sumed the station of Avignon. To the former adhered Italy, the 

Empire, England, and the nations of the north ; the latter retained in 

his allegiance France, Spain, Scotland, and Sicily. Fortunately for 

the church, no question of religious faith intermixed itself with this 

schism ; nor did any other impediment to reunion exist, than the 

obstinacy and selfishness of the contending parties. As it was im- 

possible to come to any agreement on the original merits, there seemed 

to be no means of healing the wound but by the abdication of both 

popes and a fresh undisputed election. This was the general wish of 

Europe, but urged with particular zeal by the court of France, and, 

above all, by the university of Paris, which esteems this period the 

most honourable in her annals. The cardinals, however, of neither 

obedience would recede so far from their party as to suspend the elec- 

tion of a successor upon a vacancy of the pontificate, which would 

have at least removed one-half of the obstacle. The Roman conclave 

accordingly placed three pontiffs successively, Boniface 1X., Innocent 

VI., and Gregory XII., in the seat of. Urban VI. ; and the cardinals at 

Avignon, upon the death of Clement in 1394, elected Benedict XIII, 

(Peter de Luna,) famous for his inflexible obstinacy in prolonging the 

schism. . He repeatediy promised to sacrifice his dignity for the sake 

of union. But there was no subterfuge to which this crafty pontiff 
had not recourse in order to avoid compliance with his word, though 

importuned, threatened, and even besieged in his palace at Avignon. 
Fatigued by his evasions, France withdrew her obedience, and the 

Gallican church continued for a few years without acknowledging any 
supreme head. But this step, which was rather the measure of the 

university at Paris than of the nation, it seemed advisable to retract ; 

and Benedict was again obeyed, though France continued to urge his 

resignation. A second subtraction of obedience, or at least declara- 

tion of neutrality, was resolved upon, as preparatory to the convocation 

of a general council. On the other hand, those who sat at Rome dis- 

played not less insincerity. Gregory XII. bound himself by oath on 

his accession to abdicate when it should appear necessary. But while 


_! Lenfiut has collected all the original testimonies on both sides in the first book of his Con- 
cile de Pise. No positive decision has ever been made on the subject, but the Roman popes: 
are numbered in the commonly received list, and those of Avignon are not. The modern 
Italian writers express no doubt about the legitimacy of Urban; the French, at most, intimate 
that Clement’s pretensions were not to be wholly rejected. But I am saying too much ona 
question so utterly unimportant. _. 
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these rivals were loading each other with the mutual reproach of 
schism, they drew on themselves the suspicion of at least a virtual 
collusion in order to retain their respective stations. At length, the 
cardinals of both parti-s, wearied wih so much dissimulation, deserted 
their masters, and summoned a general council to meet at Pisa. 

The council assembled at Pisa, in 1409, deposed both Gregory and 
Benedict, without deciding in any respect as to their pretensions, and 
clected Alexander V. by its own supreme authority, This authority, 
however, was not universally recognised ; the schism, instead of being 
healed, became more desperate ; for as Spain adhered firmly to Bene- 
dict, and Gregory was not without supporters, there were now three 
contending pontiffs in the church. A general council was still, how- 
ever, the favourite and indeed the sole remedy; and John XXIII. 
successor of Alexander V., was reluctantly prevailed upon, or perhaps” 
trepanned into convoking one to meet in 1414 at Constance. In this 
celebrated assembly he was himself deposed; a sentence which he 
incurred by that tenacious clinging to his dignity, after repeated pro- 
mises to abdicate, which had already proved fatal to his. competitors. 
The deposition of John, confessedly a legitimate pope, may strike us 
as an extraordinary measure. But besides the opportunity it might 
afford of restoring union, the council found a pretext for this sentence 
in his enormous vices, which indeed they seem to have taken upon 
common fame. without any judicial process. The true motive, how- 
ever, of their proceedings against him was a desire to make a signal 
display of a new system which had rapidly gained ground, and which 
I may venture to call the whig principles of the Catholic church. A 
great question was at issue, whether the polity of that establishment 
should be an absolute, or an exceedingly limited monarchy. The 
papal tyranny, long endured and still increasing, had excited an active 
spirit of reformation, which the most distinguished ecclesiastics of 
France and other countries encouraged. They recurred, as far as 
their knowledge allowed, to a more primitive discipline than the canon 
law, and elevated the supremacy of general councils. But in the for- 
mation of these they did not scruple to introduce material innovations. 
The bishops have usually been considered the sole members of eccle- 
siastical assemblies. At Constance, however, sat and voted not only 
the chiefs of monasteries, but the ambassadors of all Christian princes, 
the deputies of universities, with a multitude of inferior theologians, 
and even doctors of law.1. These were naturally accessible to the 
pride of sudden elevation, which enabled them to control the strong, 
and humiliate the lofty. In addition to this, the adversaries of the 
court of Rome carried another not less important innovation. The 

- Italian bishops, almost universally in the papal interests, were so 
numerous, that if suffrages had been taken by the head, their prepon- 
derance would have impeded any measures of transalpine nations to- 
wards reformation. It was determined, therefore, that the council 
should divide itself into four nations, the Italian, the German, the 
French, and the English ; each with equal rights, and that every pro- 
position having been separately discussed, the majority of the four 


- 1It was agreed, that the ambassadors could not vote upon articles of faith, but only on 
‘questions relating to the settlement of the church. But the second order of ecclesiastics were 
allowed to vote generally. 
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should prevail. This revolutionary spirit was very unacceptable to 
the cardinals, who submitted reluctantly, and with a determination, 
that did not prove altogether unavailing, to save their papal monarchy 
by a dexterous policy. They could not, however, prevent the famous 
resolutions of the fourth and fifth sessions, which declare that the 
council has received, by divine right, an authority to which every rank, 
even the papal, is obliged to submit, in matters of faith, in the extirpa- 
tion of the present schism, and in the reformation of the church, both 
in its head and its members; and that every person, even a pope, 
who shall obstinately refuse to obey that council, or any other lawfully 
assembled, is liable to such punishment as shall be necessary. These 
decrees are the great pillars of that moderate theory with respect to the 
papal authority, which distinguished the Gallican church, and is em- 
braced, I presume, by almost all laymen and the major part of eccle- 
siastics on this side of the Alps. They embarrass the more popish 
churchmen as the revolution does our English tories; some boldly 
impugn the authority of the council of Constance, while others chicane 
upon the interpretation of its decrees, Their practical importance is 
not, indeed, direct; universal councils exist only in possibility ; but 
the acknowledgment of a possible authority paramount to the see of 
Rome has contributed, among other means, to check its usurpations. 
The purpose for which these general councils had been required, 
next to that of healing the schism, was the reformation of abuses. All 
the rapacious exactions, all the scandalous venality of which Europe 
had complained, while unquestioned pontiffs ruled at Avignon, appeared 
light in comparison of the practices of both rivals during the schism. 
Tenths repeatedly levied upon the clergy, annates rigorously exacted 
and enhanced by new valuations, fees annexed to the complicated 
formalities of the papal chancery, were the means by which each half 
of the church was compelled to reimburse its chief for the subtraction 
of the other’s obedience. Boniface IX., one of the Roman line, whose 
fame is a little worse than that of his antagonists, made a gross traffic 
of his patronage’; selling the privileges of exemption from ordinary 
jurisdiction, of holding benefices in commendam, and other dispensa- 
tions invented for the benefit of the holy see. Nothing had been 
attempted at Pisa towards reformation. At Constance the majority 
were ardent and sincere ; the representatives of the French, German, 
and English churches met with a determined, and, as we have seen, 
not always unsuccessful resolution to assert their ecclesiastical liberties. 
They appointed a committee of reformation, whose recommendations, 
if carried into effect, would have annihilated almost entirely that art- 
fully constructed machinery by which Rome had absorbed so much of 


1 This separation of England, as a co-equal limb of the council, gave great umbrage to the 
French, who maintained that, lixe Denmark and Sweden, it ought to have been reckoned 
along with Germany. The English deputies came down with a profusion of authorities to 
prove the antiquity of their monarchy, for which they did not fail to put in requisition the 
immeasurable pedigrees of Ireland. Joseph of Arimathea, who planted Christianity and his 
stick at Glastonbury, did his best to help the cause. The recent victory of Azincourt, I am 
inclined to think, had more weight with the council. Lenfant. 

Ata time when a very different spirit prevailed, the English bishops under Henry II. and 
Henry III. had claimed as a right, that no more than four of their number should be sum- 
moned to a general council. Hoveden. This was like boroughs praying to be released from 
sending members to parliament. i : 
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the revenues and patronage of the church. But men, interested in 
perpetuating these abuses, especially the cardinals, improved the ad- 
vantages which a skilful government always enjoys in playing against 
a popular assembly. They availed themselves of the jealousies arising 
out of the division of the council into nations, which exterior political 
circumstances had enhanced. France, then at war with England, 
whose pretensions to be counted as a fourth nation she had warmly 
disputed, and not well disposed towards the emperor Sigismund, joined 
with the Italians against the English and German members of the 
council in a matter of the utmost importance, the immediate election 
of a pope before the articles of reformation should be finally concluded. 
These two nations, in return, united with the Italians to choose the 
cardinal Colonna, against the advice of the French divines, who 
objected to any member of the sacred college. The court of Rome 
were gainers in both questions. Martin V., the new pope, soon evinced 
his determination to elude any substantial reform. After publishing 
- a few constitutions tending to redress some of the abuses that had 
arisen during the schism, he contrived to make separate conven- 
tions with the several nations, and as soon as possible dissolved the 
council.! 
_ By one of the decrees passed at Constance, another general council 
was to be assembled in five years, a second at the end of seven more, 
and from that time a similar representation of the church was to meet 
every ten years. Martin V. accordingly convoked a council at Pavia, 
which, on account of the plague, was transferred to Siena; but nothing 
of importance was transacted by this assembly. That which he sum- 
moned in 1433, seven years afterwards, to the city of Basle, had very 
different results. The pope, dying before the meeting of this council, 
was succeeded by Eugenius IV., who, anticipating the spirit of its 
discussions, attempted to crush its independence in the outset, by 
transferring the place of session to an Italian city. No point was 
reckoned so material in the contest between the popes and reformers, 
as whether a council should sit in Italy or beyond the Alps. The 
council of Basle began, as it proceeded, in open enmity to the court of 
Rome. Eugenius, after several years had elapsed in more or less 
hostile discussions, exerted his prerogative of removing the assembly 
to Ferrara, and from thence to Florence. For this he had a specious 
pretext in the negotiation, then apparently tending to a prosperous 
issue, for the reunion of the Greek church; a triumph, Lowever 
transitory, of which his council at Florence obtained the glory. On 
the other hand, the assembly at Basle, though much weakened by the 
defection of those who adhered to Eugenius, entered into compacts 
with the Bohemian insurgents, more essential to the interests of the 
church than any union with the Greeks, and completed the work 
begun at Constance by abolishing the annates, the reservations of 
benefices, and other abuses of papal authority. In this it received 
the approbation of most princes; but when, provoked by the endea- 
vouts of the pope to frustrate its decrees, it proceeded so far as to 
suspend and even to depose him, neither France nor Germany con- 


1 The copiousness as well as impartiality of Lenfant justly render it an almost exclusive 
sutherity. Crevier has given a good abridgment: and Schmidt is worthy of attention. 
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curred in the sentence. Even the council of Constance had not 
absolutely asserted a right of deposing a lawful pope, except in case 
of heresy, though their conduct towatds, John could not otherwise be 
justified This question indeed of ecclesiastical public law seems to 
be still undecided. The fathers of Basle acted, however, with greater 
intrepidity than discretion, and not perhaps sensible of the change 
that was taking place in public opinion, raised Amadeus, a retired 
duke of Savoy, to the pontifical dignity by the name of Felix V. They 
thus. renewed the schism, and divided the obedience of the Catholic 
church for a few years. The empire, however, as well as France, 
observed a singular and not very consistent neutrality, respecting 
Eugenius as lawful pope, and the assembly at Basle as a general 
council. England warmly supported Eugenius, and even adhered to 
his, council at Florence ; Aragon and some countries of smaller note 
acknowledged Felix. . But the partisans of Basle became every year 
weaker.; and Nicolas. V., the successor of Eugenius, found no great 
difficulty in obtaining the cession of Felix, and terminating this schism. 
This victory of the court of Rome over the council of Basle nearly 
counterbalanced the disadvantageous events at Constance, and put an 
end to the project of :fixing permanent limitations upon the head of 
the church by means of.general councils. Though the decree that 
prescribed the convocation of a council every ten years was still un- 
repealed, no absolute monarchs have ever more dreaded to meet the 
representatives of their people, that the Roman pontiffs have abhorred 
the name of those eeclesiastical synods.; once alone, and that with the 
utmost reluctance, has the Catholic church been convoked since the 
council of Basle ; but the famous assembly to which I allude does not 
fall within the scope of my present undertaking.? 

It. is,a natural. subject of speculation, what would have been the 
effects of these universal councils, which were so popular in the fifteenth 
century, if the decree passed at Constance for their periodical assembly 
had been. regularly. observed. Many catholic writers, of the modern 
or Cisalpine school, have lamented their disuse, and ascribed to it that 
irreparable breach which the Reformation has made in the fabric of 
their church, But there is almost an absurdity in conceiving their 
permanent existence. What chemistry could have kept united such 
heterogeneous masses, furnished with every principle of mutual repul- 
sion? Even in early times, when councils, though nominally general, 
were composed of the subjects of the Roman empire, they had been 
marked by violence and contradiction: what then could have been 
expected from the delegates of independent kingdoms, whose ecclesias- 
tical polity, whatever may be said of the spiritual unity of the church, 

1 The council of Basle endeavoured to evade this difficulty, by declaring Eugenius a re- 
lapsed heretic. Lenfant.. But, as the church could discover no heresy in his disagreement 
with that assembly, the sentence of deposition gained little strength by this previous decision. 
The bishops were unwilling: to take this violent Step against Eugenius; but the minor theo- 
logians, the democracy of the catholic church, whose right of suffrage seems rather an ano- 


malous infringement of episcopal authority, pressed it with much heat and rashness. See a 
curious passage on this subject in a speech of the cardinal of Arles. 

? There is not, I believe, any sufficient history of the counci! of Basle. Lenfant designed. 
to write it from the original acts, but finding his health decline, intermixed some rather imper- 
fect notices of its transactions with his history of the Hussite war, which is commonly quoted 


under the title of Hist f th il i i i 
ppb Rea ay ory of the Council of Basle.. Schmidt, Crevier, Villaret, are still my 
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had long; been far tov Intimately blended with that of the state, to admit 
of any general control without its assent? ‘Nor, beyond the zeal, un- 
questionably sincere, which animated their members, especially at 
Basle, for the abolition of papal abuses, is there anything to praise in 
their conduct, or to regret in their cessation. |The statesman, who 
dreaded the encroachments of priests upon the civil government, the 
Christian, who panted to see his rites and faith purified from the cor- 
ruption. of ages, found no hope of improvement in these councils, 
They took upon themselves the pretensions of the popes they attempted 
to supersede. By a decree of the fathers at Constance, all persons, 
including princes, who should oppose any obstacle to a journey under- 
taken by the emperor Sigismund, in order to obtain the cession of 
Benedict, are declared excommunicated, and deprived of their dignities, 
whether secular or ecclesiastical. Their condemnation. of Huss and 
Jerome of Prague, and the scandalous breach of faith which they 
induced Sigismund to commit on that occasion, are notorious. But 
perhaps it is not equally so, that this celebrated assembly recognised 
by a solemn decree the flagitious principle which it had practised, . 
declaring that Huss was unworthy, through his obstinate adherence 
to heresy, of any privilege ; nor ought any faith or promise to be kept 
with him, by natural, divine, or human law, to the prejudice of the 
Catholic religion.! It will be easy to estimate the claims of. this con- 
gress of theologians to our veneration, and to weigh the retrenchment 
of a few abuses against the formal sanction of an atrocious maxim. 

It was not, however, necessary for any government of tolerable 
energy to seek the reform of those abuses which affected the inde- 
pendence. of national churches, and the integrity of their regular dis- ' 
cipline, at the hands of a general council. Whatever difficulty there 
might be in overturning the principles founded on the decretals of 
Isidore, and sanctioned by the prescription of many centuries, the 
more flagrant encroachments of papal tyranny were fresh innovations, 
some within the actual generation, others easily to be traced up, and 
continually disputed. The principal European nations determined, 
with different degrees indeed of energy, to make a stand against the 
despotism of Rome, In this resistance England was not only the first 

1 Nec aliqua sibi fides aut promissio, de jure naturali, divino, et humano fuerit in prejudi- | 
cium Catholice fidei observanda. ‘ by ees 

This proposition is the great disgrace of the council in the affair of Huss. But the violation 
of his safe-conduct being a famous event in ecclesiastical history, and which has been very 
much disputed with some degree of erroneous statement on both sides, it may be proper to 
give briefly an impartial summary. 1. Huss came to Constance with a safe-conduct of the 
emperor, very loosely worded, and not directed to any individuals. 2. This pass, however, 
was binding tipon the emperor himself, and was so considered by him, when he remonstrated 
against the arrest of Huss. 3. It was not binding on the council, who possessed no temporal 
power, but had a right to decide upon she quesdan ‘of heresy. 4. It 1s not manifest by what 
civil authority Huss was arrested, nor can I determine how far the imperial safe-conduct was 
a legal protection within the city of Constance. 5. Sigismund was persuaded to acquiesce in 
the capital punishment of Huss, and even to make it his own act, by which he manifestly 
broke his engagement. 6. It is evident, that in this he acted by the advice and sanction of 
the council, who thus became accessory to the guilt of histreachery. — 

The’great moral to be drawn from the story of John Huss’s condemnation is, that no breach 
of faith can be excused by our opinion of ill desert in the party, or,by a narrow interpretation 
of our own engagements. Every capitulation ought to be construed favourabiy for the 
weaker side. In such cases, it is emphatically true, that if the letter killeth, the spirit should 

ive life, 
y Gerson, the most-eminent theologian of his. age, and the coryphzus of the party that ope 


posed the 'transalpine principles, was concerned in this atrocious business. Crevier. 
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engaged, but the most consistent ; her free parliament preventing, as 
far as the times permitted, that wavering policy to which a court is 
liable. We have already seen, that a foundation was laid in the statute 
of provisors under Edward III. In the next reign many other mea- 
sures tending to repress the interference of Rome were adopted ; 
especially the great statute of preemunire, which subjects all persons 
bringing papal bulls for translation of bishops and other enumerated 
purposes into the kingdom to the penalties of forfeiture and perpetual 
imprisonment. This act received, and probably was designed to 
receive, a larger interpretation than its language appears to warrant. 
Combined with the statute of provisors, it put a stop to the pope’s 
usurpation of patronage, which had impoverished the church and 
kingdom of England for nearly two centuries. Several attempts 
were made to overthrow these enactments; the first parliament of 
Henry IV. gave a very large. power to the king over the statute of pro- 
visors, enabling him even to annul it at his pleasure. This, however, 
does not appear in the statute-book. Henry indeed, like his predeces- 
sors, exercised rather largely his prerogative of dispensing with the law 
against papal provisions ; a prerogative which, as to this point, was 
itself taken away by an act of his own, and another of his son Henry 
V.1_ But the statute always stood unrepealed ; and it is a satisfactory 
proof of the ecclesiastical supremacy of the legislature, that in the 
concordat made by Martin V. at the council of Constance with the 
English nation, we find no mention of reservation of benefices, of 
annates, and the other principal grievances of that age, our ancestors 
disdaining to accept by compromise with the pope any modification 
or even confirmation of their statute law. They had already restrained 
another flagrant abuse, the increase of first-fruits by Boniface IX. ; an 
act of Henry IV. forbidding any greater sum to be paid on that ac- 
count than had been formerly accustomed. 

It will appear evident to every person acquainted with the contem- 
porary historians, and the proceedings of parliament, that besides par- 
taking in the general resentment of Europe against the papal court, 
England was under the influence of a peculiar hostility to the clergy, 
arising from the dissemination of the principles of Wickliffe. All 
ecclesiastical possessions were marked for spoliation by the system of 
this reformer; and the House of Commons more than once endea- 
voured to carry it into effect, pressing Henry IV. to seize the tempo- 
ralities of the church for public exigencies.3 This recommendation, 
besides its injustice, was not likely to move Henry, whose policy had 
been to sustain the prelacy against their new adversaries. Ecclesias- 


1 Martin V. published an angry bull against the ‘‘execrable statute” of preemunire ; en- 
joining archbishop Chicheley to procure its repeal. Col.ier. Chicheley did all in his power; 

ut the commons were always inexorable on this head, and the archbishop even incurred 
Martin’s resentment by it. Wilkins. 

* See, among many other passages, the articles exhibited by the Lollards to parliament 
eae the clergy in 1394. Collier gives the substance of them, and they are noticed by 

enry: but they are at full length in Wilkins. 

3 The remarkable circumstances, detailed by Walsingham in the former passage, are not 
corroborated by anything in the records. But as it is unlikely that so particular a narrative 
should have no foundation, Hume has plausibly conjectured that the roll has been wilfully 
mutilated. As this suspicion occurs in other instances, it would be desirable to ascertain, by 
examination of the original rolls, whether they bear any external marks of injury. The 
mutilators, however, if such there were, have left a great deal. The rolls oe Henry LY. and 
V.’s parliaments are quite full of petitions against the clergy. . 


Concordats of Aschaffenburg. 77 


tical jurisdiction was kept in better control than formerly by the judges 
of common law, who, through rather a strained construction of the 
statute of preemunire, extended its penalties to the spiritual courts, 
when they transgressed their limits. The privilege of clergy in 
criminal cases still remained ; but it was acknowledged not to com- 
prehend high treason.! 

Germany, as well as England, was disappointed of her hopes of 
general reformation by the Italian party at Constance; but she did 
‘not supply the want of the council’s decrees with sufficient decision. 
A concordat with Martin V. left the pope in possession of too great a 
part of his recent usurpations. This, however, was repugnant to the 
spirit of Germany, which called for a more thorough reform with all 
the national roughness and honesty. The diet of Mentz during the 
continuance of the council of Basle adopted all those regulations hos- 
tile to the papal interests, which occasioned the deadly quarrel between 
that assembly and the church of Rome. But the German empire was 
betrayed by Frederic III., and deceived by an.accomplished but pro- 
fligate statesman, his secretary A‘neas Sylvius. Fresh concordats, 
settled at Aschaffenburg in 1448, nearly upon the footing of those con- 
cluded with Martin V., surrendered great part of the independence for 
which Germany had contended. The pope retained his annates, or at 
least a sort of tax in their place ; and instead of reserving benefices 
arbitrarily, he obtained the positive right of collation during six alter- 
nate months of every year. Episcopal elections were freely restored to 
the chapters, except in case of translation, when the pope still con- 
tinued to nominate ; as he did also, if any person, canonically unfit, 
were presented to him for confirmation.2 Such is the concordat of 
Aschaffenburg, by which the Catholic principalities of the empire have 
always been governed, though reluctantly acquiescing in its disad- 
vantageous provisions. Rome, for the remainder of the fifteenth cen- 
tury, not satisfied with the terms she had imposed, is said to have con- 
tinually encroached upon the right of election. But she purchased too 
dearly her triumph over the weakness of Frederic III. ; and the Hun- 
dred Grievances of Germany, presented to Adrian VI. by the diet of 
Nuremberg in 1522, manifested the workings of a long treasured re- 
sentment that had made straight the path before the Saxon reformer. 


1 2Inst., p. 634, where several instances of priests executed for coining and other treasons are 
adduced. And this may also be inferred from 25 E. III., and from 4H.1V. Indeed, the benefit 
of clergy has never been taken away by statute from high treason. This renders it improb- 
able that Chief-Justice Gascoyne should, as Carte tells us, have refused to try archbishop 
Scrope for treason, on the ground that no one could lawfully sit in judgment on a bishop for 
his life. Whether he might have declined to try him as a peer, is another question. The 
pope excommunicated all who were concerned in Scrope’s death, and it cost Henry a large 
sum to obtain absolution. But Boniface IX. was no arbiter of the Englishlaw. Edward IV. 
granted a strange charter to the clergy, not only dispensing with the statutes of preemunire, 
but absolutely exempting them from temporal jurisdiction in cases of treason as well as felony. 
Wilkins. Collier. ‘This, however, being an illegal grant, took no effect, at least after his 
death. 

2 Schmidt observes that there is three times as much money at present as in the fifteenth 
century ; if therefore the annates are now felt as a burden, what must they have been? To 
this Rome would answer, If the annates were but sufficient for the pope’s maintenance at 
that time, what must they be now? 

3 Schmidt. /Eneas Sylvius. Several little disputes with the pope indicate the spirlt that 
was fermenting in Germany throughout the fifteenth century. But this is the proper subject 
nf a more detailed ecclesiastical history, and should form an introduction to that of the Refors 


mation. 
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’T have already taken notice that the Castilian church was in the 
first ages of that monarchy nearly independent of Rome. But after 
many gradual encroachments, the code of laws promulgated by Alfonso 
X. had incorporated a great part of the decretals, and thus given the 
papal jurisprudence an authority, which it nowhere else possessed, in 
national tribunals. That richly-endowed hierarchy was a tempting 
spoil. ‘The popes filled up its benefices by means of expectatives and 
reserves with their'own Italian dependents. We find the cortes of 
Palencia, in 1388, complaining that strangers are beneficed in Castile, 
through which the churches arg ill supplied, and native scholars can- 
not be provided, and requesting the king to take such measures in re- 
lation to this as the kings of France, Aragon, and’ Navarre, who do 
not permit any but natives to hold benefices in their kingdoms. The 
king answered to this petition that ‘he’ would use his endeavours to that 
end. ‘And this is expressed with greater warmth by a cortes of 1473, 
who declare it to be the custom of all Christian nations that foreigners 
should ‘not’ be promoted to benefices, urging the discouragement of 
native learning, the decay of charity, the bad performance of religious 
rites and other evils arising from the non-residence of beneficed priests, 
and-request the king to notify to the court of Rome that no-expectative 
or provision’ in favour of foreigners can be received in future. This 
petition seems’ to have passed into a law; ‘but I amr ignorant of the 
consequences. Spain certainly took an active part in restraining the 
abuses of pontifical authority at the councils of Constance and Basle ; 
to which I might ‘add the name of Trent, if that assembly were not 
beyond my province.: ‘ bac ENTER AE oaeta 

France, dissatisfied with the abortive termination. of her exertions 
during the schism, rejected the concordat offered by Martin V., which 
held out but a promise of imperfect reformation.’ She suffered in con= 
sequence the papal exactions for some years ; till the decrees of the 
council of Basle prompted’ her to more vigorous efforts for independ- 
‘ence,’ and Charles VII. enacted the famous Pragmatic Sanction of 
Bourges: This has been deemed a sort of Magna Charta of the Galli: 
can church; for though the law was speedily abrogated, its principle 
has remained fixed as the basis of ecclesiastical liberties, By the 
Pragmatic Sanction a general council was declared superior to the 
pope; elections of bishops were made free from all control ; mandats 
or grants in expectancy, and reservations of benefices were taken away; 
first-fruits were abolished. This defalcation of wealth, which had now 
become dearer than power, could not be patiently borne at Rome. 
Pius II., the samme Atneas Sylvius who had sold himself to. oppose the 
council of ‘Basle, in whose service he had’ been originally distin- 
guished, used every endeavour to procure the repeal of this ordinance. 
With ‘Charles VII. he had no success; but Louis XI., partly out ‘of 
blind hatred to his father’s memory, partly from a delusive expectation 
that'the pope would support the Angevin’ faction ‘in Naples, repealed 
the ‘Pragmatic Sanction. This may “be added to other proofs, that 
Louis XI. even according to the measures of worldly wisdom, was not 
a wise politician. His people judged from better feelings ; the '‘parlia- 
ment. of Paris constantly refused to enregister the revocation of that 
tavourite law, and it continued in many respects to be acted upor. until 
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the reign of Francis I. At the States-General of' Tours, in 1484, the 
inferior clergy, seconded by the two other orders, earnestly. requested 
that the Pragmatic Sanction might be confirmed ; but the prelates 
were timid or corrupt, and the regent Anne was unwilling to risk a 
quarrel with the holy see. This unsettled state continued, the Prag- 
matic Sanction neither quite enforced nor quite repealed, till Francis 
I., having accommodated the differences of his predecessor with Rome, 
agreed upon a final concordat with Leo X., the treaty that subsisted 
for almost three centuries between the papacy and the kingdom of 
France. Instead of capitular election or papal provision; a new 
method was ‘devised for filling the vacancies of episcopal sees. The 
king was to nominate a fit person, whom the pope was to collate. The 
one obtained an essential patronage, the other preserved his theoretical 
supremacy. Annates were restored to the pope; a concession of 
great importance. He gave up his indefinite prerogative of reserv- 
ing benefices, and received only a small stipulated patronage.. “This 
convention met with strenuous opposition in France; the parlia- 
ment of Paris yielded only to force ; the university hardly stopped 
short ‘of sedition; the zealous Gallicans have ever ‘since, deplored 
it as a fatal wound to their liberties. There is much exaggeration 
in this, as far as the relation of the Gallican church to Rome is 
concerned ; but the royal nomination to bishoprics impaired of course 
the independence of the hierarchy. Whether this prerogative of the 
crown was upon the whole beneficial to France, is a problem that 
‘I cannot affect to solve; in this country, there’ seems little doubt 
that capitular elections, which the statute of Henry VIII. ‘has re- 
duced to a name, would long since have degenerated ‘into the cor- 
ruption of close boroughs; but the circumstances of the Gallican 
establishment may not have been entirely similar, and the question 
‘opens a variety of considerations that do not belong to my: present 
subject. 
From the principles established during the schism, and in the Prag- 
matic Sanction of Bourges, arose the far-famed liberties of the Gallican 
church, which honourably distinguished her from other members of the 
Roman communion. These have been referred by French writers to a 
much earlier era; but, except so far as that country participated in 
the ancient ecclesiastical independence of all Europe, before the papal 
encroachments had subverted it, I do not see that-they can be pro- 
perly traced above the fifteenth century. ‘Nor had they acquired even 
at the expiration of that age the precision and consistency which was 
given in later times by the constant spirit of the parliaments and uni- 
versities, as well as by the best ecclesiastical authors, with little assis- 
tance from the crown, which, except in a few periods of’ disagreement 
with Rome, has rather been disposed to restrain the more zealous 
Gallicans. These liberties, therefore, do not strictly fall within my 
limits; and it will be sufficient to observe, that they depended upon 
two maxims: one, that the pope does not possess any direct or indi- 
rect temporal authority ; the other, that his spiritual jurisdiction can 
only be exercised in conformity with such parts of the canon law as 
are received by the kingdom of France. Hence the Gallican church 
rejected a great part of the Sext and Clementines, and paid little 
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regard to modern papal bulls, which in fact obtained validity only by 
the approbation of their sovereign.! ' 

The pontifical usurpations which were thus restrained, affected, at 
least in their direct operation, rather the church than the state ; and 
temporal governments would only have been half emancipated if their 
national hierarchies had preserved their enormous jurisdiction.” Eng- 
land, in this also, began the work, and had made a considerable pro- 
gress, while the mistaken piety or policy of Louis IX. and his succes- 
sors had laid France open to vast encroachments. The first method 
adopted in order to check them was rude enough; by seizing the 
bishop’s effects when he exceeded his jurisdiction. This jurisdiction, 
according to the construction of churchmen, became perpetually 
larger: even the reforming council of Constance give an enumera- 
tion of ecclesiastical causes far beyond the limits acknowledged in 
England, or perhaps in France.’ But the parliaments of Paris, insti- 
tuted in 1304, gradually established a paramount authority over 
ecclesiastical as well as civil tribunals. Their progress was indeed 
very slow. At a famous assembly in 1329, before Philip of Valois, his 
advocate-general, Peter de Cugnieres, pronounced a long harangue 
against the excesses of spiritual jurisdiction. This is a curious illus- 
tration of that branch of legal and ecclesiastical history. It was 
answered at large by some bishops, and the king did not venture 
to take any active measures at that time. Several regulations 
were, however, made in the fourteenth century, which took away the 
ecclesiastical cognisance of adultery, of the execution of testaments, 
and other causes which had been claimed by the clergy. Their im- 
munity in criminal matters was straitened by the introduction of 
privileged cases, to which it did not extend; such as treason, murder, 
robbery, and other heinous offences. The parliament began to exer- 
cise a judicial control over episcopal courts. It was not, however, 
till the beginning of the sixteenth century, according to the best 
writers, that it devised its famous form of procedure, the appeal be- 
cause of abuse. This in the course of time, and through the decline 
of ecclesiastical power, not only proved an effectual barrier against 

1 Discours sur les Libertés de l’Eglise Gallicane. The last editors of this dissertation go 


far beyond Fleury, and perhaps reach the utmost point in limiting the papal authority which 
a sincere member of that communion can attain. 

2 Tt ought always to be remembered, that ecclesiastical, and not merely Zafal encroach- 
ments axe what civil governments and the laity in general have had to resist; a point which 
some very zealous opposers of Rome have been willing to keep out of sight. ‘The latter arose 
out of the former, and perhaps were in some respects less objectionable. But the true enemy 
is what are called High-church princip!es; be they maintained by a pope, a bishop, or a pres- 
byter. Thus archbishop Stratford writes to Edward III.: Duo sunt, quibus principaliter 
regitur mundus, sacra pontificalis auctoritas, et regalis ordinata potestas; in quibus est pon- 
dus tanto gravius et sublimius sacerdotum, quanto et de regibus illi in divino reddituri sunt 
examine rationem; et ideo scire debet regia celsitudo ex illorum vos dependere judicio, non 
illos ad vestram dirigi posse voluntatem. Wilkins. This amazing impudence towards such 
a prince as Edward did not succeed ; butit is interesting to follow the track of the star which 
was now rather receding, though still fierce. 

3 De Marca gives us passages from one Durandus about 1309, complaining that the lay 
judges invaded ecclesiastical jurisdiction, and reckoning the cases subject to the latter, under 
which he includes feudal and criminal causes in some circumstances, and also those in which 
the temporal judges are in doubt; si quid ambiguum inter judices szeculares oriatur. 

4Int ¢ famous case of Balue, a bishop and cardinal, whom Louis XI. detected in a trea- 
sonable intrigue, it was contended by the king that he had a right to punish him capitall> 


Balue was confined for many years in a small iron cage, which till lately was shown in 
castle of Loches. 
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encroachments of spiritual jurisdiction, but drew back again to tle 
lay court the greater part of those causes which, by prescription, and 
indeed by law, had appertained to a different cognisance, Thus testa- 
mentary, and even, in a great degree, matrimonial causes were de- 
cided by the parliament ; and in many other matters, that body, being 
the judge of its own competence, narrowed, by means of the appeal 
because of abuse, the boundaries of the opposite jurisdiction, This 
remedial process appears to have been more extensively applied than 
our English writ of prohibition. The latter merely restrains the inter- 
ference of the ecclesiastical courts in matters which the law has not 
committed to them. But the parliament of Paris considered itself, I 
apprehend, as conservator of the liberties and discipline of the Gallican 
‘church ; and interposed the appeal because of abuse whenever the 
spiritual court, even in its proper province, transgressed the canonical 
rules by which it ought to be governed. 

While the bishops of Rome were losing their general influence over 
Europe, they did not gain more estimation in Italy. It is indeed a 
problem of some difficulty, whether they derived any substantial ad- 
vantage from their temporal principality. For the last three centuries, 
it has certainly been conducive to the maintenance of their spiritual 
supremacy, which, in the complicated relations of policy, might have 
been endangered by their becoming the subjects of any particular 
sovereign. But I doubt whether their real authority over Christendom 
in the middle ages was not better preserved by a state of nominal de- 
pendence upon the empire, without much effective control on one side, 
or many temptations to worldly ambition on the other, That covetous- 
ness of temporal sway which, having long promoted their measures of 
usurpation and forgery, seemed, from the time of Innocent IJI. and 
Nicolas III., to reap its gratification, impaired the more essential 
parts of the papal authority. Inthe fourteenth and fifteenth centuries, 
the popes degraded their character by too much anxiety about the 
politics of Italy. The veil woven by religious awe was rent asunder, 
and the features of ordinary ambition appeared without disguise. For 
it was no longer that magnificent and original system of spiritual 
power, which made Gregory VII., even in exile, a rival of the emperor, 
which held forth redress where the law could not protect, and punish- 
ment where it could not chastise, which fell in sometimes with super- 
stitious feeling, and sometimes with political interest. Many might 
believe that the pope could depose a schismatic prince, who were dis- 
gusted at his attacking an unoffending neighbour. As the cupidity of 
the clergy in regard to worldly estate had lowered their character 
everywhere, so the similar conduct of their head undermined the 
respect felt for him in Italy. The censures of the church, those ex- 
communications and interdicts whic: had made Europe tremble, 
became gradually despicable as well as odious, when they were lavished 
in every squabble for territory, which the pope was pleased to make 
his own.2 Even the crusades, which had already been tried against 


1In Spain even now, says De Marca, bishops or clerks not obeying royal mandates that 
inhibit the excesses of ecclesiastical courts, are expelled from the kingdom and deprived of 
the rights of denizenship. 
2 In 1290, Pisa was put under an interdict for having conferred the seigniory on the count 
ef Montefeltro, and he was ordered, on pain of excommunication, tolay down the government 
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the leretics of Languedoc, were now preached against all who espoused 
a different party from the Roman see in the quarrels of Italy. Such 
were those directed at Frederic II., at Manfred, and at Matteo Visconti, 
accompanied by the usual bribery, indulgences, and remission of sins, 
The papal interdicts of the fourteenth century wore a different com- 
plexion from those of former times. Though tremendous to the 
imagination, they had hitherto been confined to spiritual effects, or to 
such as were-connected with religion, as the prohibition of marriage 
and sepulture, But Clement V., on account of an attack made by the 
Venetians upon Ferrara, in 1309, proclaimed the whole people in- 
famous, and incapable for three generations of any office ; their goods, 
in every part of the world, subject to confiscation, and every Venetian, 
wherever he might be found, liable to be reduced into slavery. A bull 
in the same terms was published by Gregory XI., in 1376, against the 
Florentines. 

From the termination of the schism, as the popes found their ambi- 
tion thwarted beyond the Alps, it was diverted more and more towards 
schemes of temporal sovereignty. In these we do not perceive that 
consistent policy, which remarkably actuated their conduct as supreme 
heads of the church. Men generally advanced in years, and born of 
noble Italian families, made the papacy subservient to the elevation of 
their kindred, or to the interests of a local faction. For such ends 
they mingled in the dark conspiracies of that bad age, distinguished 
only by the more scandalous turpitude of their vices from the petty 
tyrants and intriguers with whom they were engaged. In the latter 
part of the fifteenth century, when all favourable prejudices were worn 
away, those who occupied fhe most conspicuous station in Europe 
disgraced their name by more notorious profligacy than could be 
paralleled in the darkest age that had preceded; and at the moment 
beyond which this work is not carried, the invasion of Italy by 
Charles VIII., I must leave the pontifical throne in the possession of 
Alexander VI. 

It has been my object, in the present chapter, to bring within the 
compass of a few hours’ perusal the substance of a great and interest- 
ing branch of history; not certainly with such extensive reach of 
learning as the subject might require, but from sources of unques- 
tioned credibility. Unconscious of any partialities, that could give an 
oblique bias to my mind, I have not been very solicitous to avoid 
offence, where offence is so easily taken. Yet there is one misinter- 
pretation of my meaning which I would gladly obviate.. I have not 
designed, in exhibiting without disguise the usurpations of Rome 
during the middle ages, to furnish materials for unjust prejudice or 
unfounded distrust. It is an advantageous circumstance for the philo 
sophical inquirer into the history of ecclesiastical dominion, that, as it 
spreads itself over the vast extent of fifteen centuries, the dependence 
of events upon general causes, rather than on transitory combinations 
or the character of individuals, is made more evident, and the future 
more probably foretold from a consideration of the past, than we are 


within a month. A curious style for the pope to adopt towards a free city! Six years before 
the Venetians had been interdicted because they would not allow their galleys to be hired by 
the king of Naples. But it would be almost endless to quote every instance. 
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apt to find in political history. Five centuries have now elapsed, dur- 
ing every one of which the authority of the Roman see has successively 
- declined. Slowly and silently receding from their claims to temporal 
_ power, the pontiffs hardly protect their dilapidated citadel from the 
revolutionary concussions of modern times, the rapacity of govern- 
ments, and the growing averseness to ecclesiastical influence. But if 
thus bearded by unmannerly and: threatening innovation, they should 
occasionally forget that cautious policy which necessity has prescribed, 
if they should attempt—an unavailing expedient !—to revive institu- 
tions which can be no longer operative, or principles that have died 
away, their defensive efforts will not be unnatural, nor ought to excite 
either indignation or alarm, A calm, comprehensive study of ecclesi- 
astical history, not in such scraps and fragments as the ordinary 
partisans of our ephemeral literature obtrude upon us, is perhaps the 
best antidote to extravagant apprehensions. ‘Those who know what 
Rome has once been are best able to appreciate what she is ; those 
who have seen.the thunderbolt in the hands of the Gregories and the 
innocents, will hardly be intimidated at the sallies of decrepitude, the 
impotent dart of Priam amidst the crackling ruins of Troy. 
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CHAPTER VIII. 


THE CONSTITUTIONAL HISTORY OF ENGLAND. 





PART 1. 


No unbtassed observer, who derives pleasure from the welfare of his 
species, can: fail to consider the long and uninterruptedly increasing 
prosperity of England as the most beautiful phenomenon in the history 
of mankind. Climates more propitious may.impart more largely the 
mere enjoyments of existence ; but in no other region have the benefits 
that political institutions can confer been diffused over so extended a 
population ; nor have any people so well reconciled the discordant 
elements of wealth, order, and liberty. These advantages are surely 
not owing to the soil of this island, nor to the latitude in which it is 
placed; but to the spirit of its laws, from which, through various 
means, the characteristic independence and industriousness of our 
nation: have been derived. The constitution, therefore, of England 
must be to inquisitive men of all countries, far more to ourselves, an 
object of superior interest ; distinguished, especially, as it is from all 
free governments of powerful nations which history has recorded, by 
its manifesting, after the lapse of several centuries, not merely no 
symptom of irretrievable decay, but a more expansive energy. Com- 
paring long periods of time, it may be justly asserted that the adminis- 
tration of government has progressively become more equitable, and 
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the privileges of the subject more secure; and, though it would be _ 
both presumptuous and unwise to express.an unlimited confidence as 
to the durability of liberties, which owe their greatest security to the 
constant suspicion of the people, yet, if we calmly reflect on the pre- 
sent aspect of this country, it will probably appear, that whatever perils 
may threaten our constitution are rather from circumstances altogether 
unconnected with it than from any intrinsic defects of its own. It will 
be the object of the ensuing chapter to trace the gradual formation of 
this system of government. Such an investigation, impartially con- 
ducted, will detect errors diametrically opposite; those intended tc 
impose on the populace, which, on account of their palpable absurdity 
and the ill faith with which they are usually proposed, I have seldom 
thought it worth while directly to repel ; and those which better in- 
formed persons art apt to entertain, caught from transient reading, and 
the misrepresentations of late historians, but easily refuted by the 
genuine testimony of ancient times. 

The seven very unequal kingdoms of the Saxon Heptarchy, formed 
successively out of the countries wrested from the Britons, were origin- 
ally independent of each other. Several times, however, a powerful 
sovereign acquired a preponderating influence cver his neighbours, 
marked perhaps by the payment of tribute. Seven are enumerated by 
Bede as having thus reigned over the whole of Britain ; an expression 
which must be very loosely interpreted. Three kingdoms became at 
length predominant; -those of Wessex, Mercia, and Northumberland. 
The first rendered tributary the small estates of the South-East, and 
the second that of the Eastern Angles. But Egbert, king of Wessex, 
not only incorporated with his own monarchy the dependent kingdoms 
of Kent and Essex, but obtained an acknowledgment of his superiority 
from Mercia and Northumberland ; the latter of which, though the 
most extensive of any Anglo-Saxon state, was too much weakened by 
its internal divisions to offer any resistance. Still, however, the king- 
doms of Mercia, East Anglia, and Northumberland remained under 
their ancient line of sovereigns; nor did either Egbert or his five 
immediate successors assume the title of any other crown than 
Wessex. 

The destruction of those minor states was reserved for a different 
enemy. About the end of the eighth century, the northern pirates 
began to ravage the coast of England. Scandinavia exhibited in that 
age a very singular condition of society. Her population, continually 
redundantGn those barren regions which gave it birth, was cast out in 
search of plunder upon the ocean. Those who loved riot rather than 
famine, embarked in large armaments under chiefs of legitimate 
authority, as well as approved valour. Such were the Sea-kings, re- 
nowned in the stories of the North ; the younger branches commonly 
of royal families, who inherited, as it were, the sea for their patrimony. 
Without any territory but on the bosom of the waves, without any 
dwelling but their ships, these princely pirates were obeyed by numer- 
ous subjects, and intimidated mighty nations? Their invasions of 


1 Alfred denominates himself in his will, Occidentalinm Saxorum rex; and Asserius never 


gives him any other name. But his son, Edward the Elder, takes the title of Rex Anglo 
on his coins. Hickes’s Vhesaurus. 3 : Soe 


3 For these Vikingr, or Sea-kings, a new and interesting subject, [ would refer to Mr Ture 
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England became continually more formidable ; and, as their confidence 
increased, they began first to winter, and ultimately to form permanent 
settlements in the country. By their command of the sea it was easy 
for them to harass every part of an island presenting such an extent of 
coast as Britain; the Saxons, after a brave resistance, gradually gave 
way, and were on the brink of the same servitude, or extermination, 
which their own arms had already brought upon the ancient posses- 
sors of the soil. 

From this imminent peril, after the three dependent kingdoms, 
Mercia, Northumberland, and East Anglia, had been overwhelmed, it 
was the glory of Alfred to rescue the Anglo-Saxon monarchy. Nothing 
less than the appearance of a hero so undesponding, so enterprising, 
and so just, could have prevented the entire conquest of England. 
Yet he never subdued the Danes, nor became master of the whole 
kingdom. The Thames, the Lea, the Ouse, and the Roman road 
called Watling Street, determined the limits. of Alfred’s dominion. 
To the north-east of this boundary were spread the invaders, still de- 
nominated the avmzes of East Anglia and Northumberland—a name 
terribly expressive of foreign conquerors, who retained their warlike 
confederacy without melting into the mass of their subject population. 
Three able and active sovereigns, Edward, Athelstan, and Edmund, 
the successors of Alfred, pursued the course of victory, and finally ren- 
dered the English monarchy co-extensive with the present limits of 

England. Yet even Edgar, who was the most powertlul of the Anglo- 
Saxon kings, did not venture to interfere with the legal customs of his 
Danish subjects.? 

Under this prince, whose rare fortune as well as judicious conduct 
procured him the surname of Peaceable, the kingdom appears to have 
reached its zenith of prosperity. But his premature death changed the 
scene. The minority and feeble character of Ethelred II. provoked 
fresh incursions of our enemies beyond the German sea. A long 
series of disasters, and the inexplicable treason of those to whom the 
public safety was intrusted, overthrew the Saxon line, and established 
Canute of Denmark upon the throne of England. 

The character of the Scandinavian nations was in some measure 
changed from what it had been during their first invasions. They 
had embraced the Christian faith; they were consolidated into great 
kingdoms; they had lost some of that predatory and ferocious spirit 
which a religion invented, as it seemed, for pirates had stimulated, 
Those, too, who had long been settled in England became gradually 
more assimilated to the natives, whose laws and language were not 
radically different from their own. Hence the accession of a Danish 
line of kings produced neither any evil, nor any sensible change of 
polity. But the English still outnumbered their conquerors, and 
eagerly returned, when an opportunity arrived, to the ancient stock. 
Edward the Confessor, notwithstanding bis Norman favourites, was 
endeared by the mildness of his character to the English nation; and 
ner’s History of the Anglo-Saxons, in which valuable work almost every partieular that can 
illustrate our early annals will be found. 

In See after a revolt of the Northumbrians, Edward the Confessor renewed the laws of 


Canute. seems now to be ascertained by the comparison of dialects, that the inhabitants 
from the Humber, or at least the Tyne, to the Firth of Forth, were chiefly Danes, 
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subsequent miseries gave a kind of posthumous credit to a reign not 
eminent either for good fortune or wise government. 

Ina stage of civilisation so little advanced as that of the Anglo- 
Saxons, and‘ under circumstances of such incessant peril, the fortunes 
of a nation chiefly depend upon the wisdom and valour of its sove- 
reigns. No free people, therefore, would intrust their safety to blind 
chance, and permit an uniform observance of hereditary succession to 
prevail against strong public expediency. Accordingly the Saxons, 
like most: other European’ nations, while they limited the inheritance 
of the crown exclusively to one royal family, were not very scrupulous 
about its:devolution upon the nearest heir. It is an unwarranted 
assertion of Carte, that the rule of the Anglo-Saxon monarchy was 
“lineal agnatic succession, the blood of the second son having no right 
until the extinction of that of the eldest.”? Unquestionably the eldest 
son of the last king, being of full age, and not manifestly incompetent, 
was his natural and probable successor ; nor is it perhaps certain, 
that he always waited for an election to take upon himself the rights 
of sovereignty; although the ceremony ‘of coronation, according to 
the ancient‘ form, appears to imply its necessity. But the public 
security in those times was thought incompatible with a minor king ; 
and the artificial substitution of a regency, which stricter notions of 
hereditary right have introduced, had never occurred to so rude a 
people. Thus, not to mention those instances which the obscure 
times of the Heptarchy exhibit, Ethelred I., as some say, but certainly 
Alfred, excluded the progeny of their elder brother from the throne.” 
Alfred, in his testament, dilates upon his own title, which he builds 
upon a triple foundation, the will of his father, the compact of his 
brother Ethelred, and the consent of the West-Saxon nobility. A 
similar objection to the government ofan infant seems to have ren- 
dered Athelstan, notwithstanding his reputed illegitimacy, the public 
choice upon the death of Edward the Elder. Thus, too, the sons of 
Edmund I. were postponed to their uncle Eldred, and, again, preferred 
to his issue. And happy might it have been for England if this exclu- 
sion of infants had always obtained. But upon the death of Edgar, 
the royal family wanted some prince of mature years ‘to prevent the 
crown from resting upon the head of a child ;3 and hence the minori- 
ties of Edward II. and Ethelred IJ. led to those misfortunes which 
overwhelmed for a time both the house of Cerdic and the English 
nation. ; 

The Anglo-Saxon monarchy, during its earlier period, seems to have 
suffered but little from that insubordination among the superior 
nobility, which ended in dismembering the empire of Charlemagne. 
Such kings as Alfred and Athelstan were not likely to permit it. And 
the English counties, each under its own alderman, were not of a size 
to encourage the usurpations of their governors. But when the whole 
kingdom was subdued, there arose, unfortunately, a fashion of intrust- 


1 Blackstone has laboured ‘to prove the same proposition ; but his hard knowl 1g 
lish history was rather superficial. ee : pint 
~ Hume says that Ethelwald, who attempted to raise an insurrection against Edw: dth 
Elder, was son of Ethelbert. ‘The Saxon Chronicle only calls him the kine? tan ten 
he, world Be as the son of Ethelred. ‘ Pay cae ee 
.° According to the historian of Ramsey, a sort of interregnum,took place on Edgar’s death: 
his son’s tirth not being thought sufficient to give him a clear right dyring eee ge 
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ing great provinces to the administration of a single earl. Notwith- 
standing their union, Mercia, Northumberland, and East Anglia were 
regarded in some degree as distinct parts of the monarchy. A dif- 
ference of laws, though probably but slight, kept up this separation. 
Alfred governed Mercia by the hands of a nobleman who had married 
his daughter Ethelfleda ; and that lady, after her husband’s death, 
held the reins with a masculine energy till her own; when her brother 
Edward took the province into his immediate command. But from 
the era of Edward II.’s accession, the provincial governors began to 
overpower the royal authority, as they had done upon the continent. 
England under this prince was not far removed from the condition of 
France under Charles the Bald. In the time of Edward the Confessor, 
the whole kingdom seems to have been divided among five earls,! three 
of whom were Godwin and his sons Harold and Tostig. It cannot be 
wondered at, that the royal line was soon supplanted by the most 
powerful and popular of these leaders, a prince well worthy to have 
founded a new dynasty, if his eminent qualities had not yielded to 
those of a still more illustrious enemy. 

There were but two denominations of persons above the class of 
servitude, Thanes and Céorls; the owners and the cultivators of land, 
or rather perhaps, as a more accurate distinction, the gentry and the 
inferior people. Among all the northern nations, as is well known, 
the weregild, or compensation for murder, was the standard measure 
of the gradations of society. In the Anglo-Saxon laws, we find two 
ranks of freeholders ; the first called King’s Thanes, whose lives were 
valued at twelve hundred shillings; the second of inferior dégree, 
whose composition was half that sum. That of a ceorl was two hun- 
dred shillings. The nature of this distinction between royal and lesser 
thanes is very obscure ; and I shall have something more to say of it 
presently. However, the thanes in general, or Anglo-Saxon gentry, 
must have been very numerous. A law of Ethelred directs the sheriff 
to take twelve of the chief thanes in every hundred, as his assessors on 
the bench of justice. And from Domesday-book we may collect that 
they had farmed a pretty large class, at least in some counties, under 
Edward the Confessor.? ‘ 

The composition for the life of a ceorl was, as has been said, two 
hundred shillings. If this proportion to the value of a thane points 
out the subordination of ranks, it certainly does not exhibit the lower 
freeman in a state of complete abasement. ‘The ceorl was not bound, 
as far as appears, to the land which he cultivated ; he was occasionally 
called upon to bear arms for the public safety; he was protected 
against personal injuries, or trespasses on his land; he was capable 
of property, and of the privileges which it conferred. If he came to 
possess five hydes of land, (or about six hundred acres,) with a church 


1 The word earl (eorl) meant originally a man of noble birth, as opposed to the ceorl. It 
was not a title of office till the eleventh century, when it was used as synonymous to alderman, 
for a governor of a county or province. After the Conquest, it superseded altogether the an- 
cient title. Selden. Sil : 

_2 Domesday-book having been compiled by different sets of commissioners, their language 
has sometimes varied in describing the same class of persons. The déberxi homines, of whom 
we find continual mention in some counties, were perhaps not different from the ¢hazzz, who 
occur in other places. But this subject is very obscure; anda clear He aaa of the 
classes of society mentioned in Domesday-book seems at present unattainable. 
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and mansion of his own, he was entitled to the name and rights of a 
thane. I am, however, inclined to suspect, that the ceorls were sliding 
more and more towards a state of servitude before the Conquest.! 
The natural tendency of such times of rapine, with the analogy of a 
similar change in France, leads to this conjecture. And as it was 
part of those singular regulations which were devised for the preser- 
vation of internal peace, that every man should be enrolled in some 
cything, and be dependent upon some lord, it was not very easy for 
the ceorl to exercise the privilege (if he possessed it) of quitting the 
soil upon which he lived. 

Notwithstanding this, I doubt whether it can be proved, by any 
authority earlier than that of Glanvil, whose treatise was written about 
1180, that the peasantry of England were reduced to that extreme de- 
basement, which our law-books call villenage, a condition which left 
them no civil rights with respect to their lord. For, by the laws of 
William the Conqueror, there was still a composition fixed for the 
murder of a villein or ceorl, the strongest proof of his being, as it was 
called, law-worthy, and possessing a rank, however subordinate, in 

olitical society. And this composition was due to his kindred, not to 
the lord. Indeed it seems positively declared in another passage, that 
the cultivators, though bound to remain upon the land, were only 
subject to certain services. Again, the treatise denominated the 
laws of Henry I., which, though not deserving that appellation, must 
be considered as a contemporary document, expressly mentions the 
twyhinder or villein as a freeman. Nobody can doubt that the vz/anz 
and dordarii of Domesday-book, who are always distinguished from 
the serfs of the demesne, were the ceorls of Anglo-Saxon law. And I 
presume that the socmen, who so frequently occur in that record, 
though far more in some counties than in others, were ceorls more 
fortunate than the rest, who by purchase had acquired freeholds, or 
by prescription and the indulgence of their lords had obtained such a 
property in the outlands allotted to them, that they could not be re- 
moved, and in many instances might dispose of them at pleasure. 
They are the root of a noble plant, the free socage tenants, or English 
yeomanry, whose independence has stamped with peculiar features 
both the constitution and the national character of Englishmen, 

Beneath the ceorls in political estimation were the conquered natives 
of Britain. In a war so long and so obstinately maintained as that of 
the Britons against their invaders, it is natural to conclude that, ina 
great part of the country, the original inhabitants were almost extir- 
pated, and that the remainder were reduced into servitude. This, till 
lately, has been the concurrent opinion of our antiquaries; and with 
some qualification, I do not see why it should not still be received. 
In every kingdom of the continent, which was formed by the northern 
nations out of the Roman empire, the Latin language preserved its 
superiority, and has much more been corrupted through ignorance and 
want of a standard, than intermingled with their original idiom. But 
vur own language is, and has been from the earliest times, after the 
Saxon conquest, essentially Teutonic, and of the most obvious affinity 


1 If the laws that bear the name of William are, as is generally su e ose of his 
decessor Edward, they were already annexed to the sit, yee ue 
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to those dialects which are spoken in Denmark and Lower Saxony. 
With such as are extravagant enough to controvert so evident a truth 
it is idle to contend ; and those who believe great part of our language 
to be borrowed from the Welsh may doubtless infer that great part of 
our population is derived from the ‘same source. If we look through 
the subsisting Anglo-Saxon records, there is not very frequent mention 
of British subjects. But some undoubtedly there were in a state of free- 
dom, and possessed of landed estate. A Welshman—that is, a Briton 
—who held five hydes, was raised, like a ceorl, to the dignity of thane. 
In the composition, however, for their lives, and consequently in their 
rank in society, they were inferior to the meanest Saxon freeman. 
The slaves, who were frequently the objects of legislation, rather for 
the purpose of ascertaining their punishments than of securing their 
rights, may be presumed, at least in early times, to have been part of 
the conquered Britons. For though his own crimes, or the tyranny of 
others, might possibly reduce a Saxon ceorl to this condition, it is in- 
conceivable that the lowest of those who won England with their 
swords, should in the establishment of the new kingdoms have been 
left destitute of personal liberty. 

The great council by which an Anglo-Saxon king was guided in all 
the main acts of government bore the appellation of Wittenagemot, or 
the assembly of the wise men. All their laws express the assent of 
this council; and there are instances, where grants made without its 
concurrence have been revoked. It was composed of prelates and 
abbots, of the aldermen of shires, and, as it is generally expressed, of 
the noble and wise men of the kingdom. Whether the lesser thanes, 
or inferior proprietors of land, were entitled to a place in the national 
council, as they certainly were in the shiregemot, or county-court, is not 
easily to be decided. Many writers have concluded, from a passage 
in the History of Ely, that-no one, however nobly born, could sit in the 
wittenagemot, so late at least as the reign of Edward the Confessor, 
unless he possessed forty hydes of land, or about five thousand acres.! 
But the passage in question does not unequivocally relate to the wit- 
tenagemot ; and being vaguely worded by an ignorant monk, who per- 
haps had never gone beyond his fens, ought not to be assumed as an 
incontrovertible testimony. Certainly so very high a qualification 
cannot be supposed to have been requisite in the kingdoms of the 
Heptarchy ; nor do we find any collateral evidence to confirm the hy- 

pothesis. If, however, all the body of thanes or freeholders were 
admissible to the wittenagemot, it is unlikely that the privilege should 
have been fully exercised. Very few, I believe, at present, imagine 
that there was any representative system in that age ; much less that 
the ceorls or inferier freemen had the smallest share in the delibera- 
tions of the national assembly. Every argument, which a spirit of 
controversy once pressed into this service, has long since been victori- 
ously refuted. 

It has been justly remarked by Hume, that among a people who 
lived in so simple a manner as the Anglo-Saxons, the judicial power is 
always of more consequence than the legislative. The liberties of 


1 Quoniam ille quadraginta hydarum terre dominiym minimé obtineret, licet nobitis eet 
inter proceres tunc numerari non potuit. 
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these Anglo-Saxon thanes were chiefly secured, next to their swords 
and their free spirits, by the inestimable right of deciding civil and 
criminal suits in their own county-court ; an institution which, having 
survived the Conquest, and contributed in no small degree to fix the 
liberties of England upon the broad and popular basis, by limiting the 
feudal aristocracy, deserves attention in following the history of the 
British constitution. oe 

The division of the kingdom into counties, and of these into hun- 
dreds and decennaries, for the purpose of administering justice, was 
not peculiar to England. In the early laws of France and Lombardy, 
frequent mention is made of the hundred court, and now and then of 
those petty village-magistrates, who in England were called tything- 
men. It has been usial to ascribe the establishment of. this system 
among our Saxon ancestors to Alfred, upon the authority of Ingulfus, 
a writer contemporary with the Conquest. But neither the biographer 
of Alfred, Asserius, nor the existing laws of that prince bear testimony 
to the fact. With respect indeed to the division of counties, and their 
government by aldermen and sheriffs, it is certain, that both existed 
long-before his time ;! and the utmost that can be supposed is, that he 
might in some instances have ascertained an unsettled boundary. 
There does not seem to be equal evidence as to the antiquity of the 
minor divisions. Hundreds, I think, are first mentioned in a law of 
Edgar, and tythings in one of Canute.? But as Alfred, it must be 
remembered, was never master of more than half the kingdom, the 
complete distribution of England into these districts cannot, upon any 
supposition, be referred to him. 

There is, indeed, a circumstance observable in this division which 
seems to indicate that it could not have taken place at one time, nor 
upon one system; I mean the extreme inequality of hundreds in 
different parts of England. Whether the name be conceived to refer 
to the number of free families, or of landholders, or of petty vills, 
forming so many associations of mutual assurance or frank-pledge, 
one can hardly doubt that, when the term was first applied, a hundred 
of one or other of these were comprised, at an average reckoning, 
within the district. But it is impossible to reconcile the varying size 
of hundreds to any single hypothesis. The county of Sussex contains 
sixty-five ; that of Dorset forty-three ; while Yorkshire has only twenty- 
six; and Lancashire but six. No difference of population, though the 
south of England was undoubtedly far the best peopled, can be con- 
ceived to account for so prodigious a disparity. I know of no better 
solution, than that the divisions of the north, properly called wapen- 
takes, were planned upon a different system, and obtained the de- 
nomination of hundreds incorrectly, after the union of all England 
under a single sovereign. 

Assuming, therefore, the name and partition of hundreds to have 
originated in the southern counties, it will rather, I think, appear pro- 
bable, that they’ contained only an hundred free families, including 
the ceorls as well as their landlords, If we suppose none but the 


1 Counties, and the alderman who presided over them, are mentioned in the laws of Ina. 


® Wilkins refers to them as an ancient institution; Queratur centurie conventus, sicut 
auca nstitutum erat, : ad ae 
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latter to have been numbered, we should find six thousand thanes in 
Kent, and six thousand five hundred in Sussex; a reckoning totally 
inconsistent with any probable estimate.! But though we have little 
direct testimony as to the population of those times, there is one pas- 
sage which falls in very sufficiently with the former supposition. Bede 
says, that the kingdom of the South Saxons, comprehending Surrey as 
well as Sussex, contained seven thousand families. The county of 
Sussex alone is divided into sixty-five hundreds, which comes at least 
close enough to prove, that free families, rather than proprietors, were 
the subjects of that numeration. And this is the interpretation given 
by Du Cange and Muratori, as to the Centenz and Decaniz of theit 
Own ancient laws. 

* TI cannot but feel some doubt, notwithstanding a passage in the 
laws ascribed to Edward the Confessor,? whether the tything-man | 
ever possessed any judicial magistracy over his small district. He 
was, more probably, little different from a petty constable, as is now 
' the case, I believe, wherever that denomination of office is preserved. 
The court of the hundred, not held, as on the continent, by its own 
centenarius, but by the sheriff of the county, is frequently mentioned 
in the later Anglo-Saxon laws. It was, however, to the county-court 
that an English freeman chiefly looked for the maintenance of his 
civil rights. In this assembly, held monthly, or at least more than 
once inthe year, (for there seems some ambiguity or perhaps fluctua- 
tion as to this point,) by the bishop and the earl, or, in his absence, 
the sheriff, the oath of allegiance was administered to all freemen, 
breaches of the peace were inquired into, crimes were investigated, 
and claims were determined. I assign all these functions to the 
county-court, upon the supposition that no other subsisted during the 
Saxon times, and that the separation of the sheriff’s tourn for criminal 
jurisdiction had not yet taken place, which, however, I cannot pretend 
to determine.® 

A very ancient Saxon instrument, recording a suit in the county- 

court under the reign of Canute, has been published by Hickes, and 
may be deemed worthy of a literal translation in this place. “It is 
made known by this writing that in the shiregemot (county-court) held 
at Agelnothes-stane, (Aylston in Herefordshire,) in the reign of 
Canute, there sat Athelstan the bishop, and Ranig the alderman, 
and Edwin his son, and Leofwin Wulfig’s son ; and Thurkil the White 
and Tofig came there on the king’s business ; and there were Bryning 
the sheriff, and Athelweard of Frome, and Leofwin of Frome, and 
Goodric of Stoke, and all the thanes of Herefordshire. Then came to 
the mote Edwin, son of Enneawne, and sued his mother for some 
lands, called Weolintun and Cyrdeslea. Then the bishop asked who 
would answer for his mother. Then answered Thurkil the White, 
and said that he would, if he knew the facts, which he didnot. Then 
were Seen in the mote three thanes, that belonged to Feligly, Fawley, 


1 It would be easy to mention particular hundreds in these counties, so small as to render 
this supposition quite ridiculous. } 3 ; 

2 Nothing, so far as I know, confirms this passage, which hardly tallies with what the 
genuine Anglo-Saxon documents contain as to the judicial arrangements of that period. 
_ 3 This point is obscure; but I do not perceive that the Anglo-Saxon laws distinguish the 
civil from the criminal tribunal, 


O2) Secure from Corruption and Tyranny. 


(five miles from Aylston,) Leofwin of Frome, A.gelwig the Red, ard 
Thinsig Steegthman ; and they went to her, and inquired what she 
had to say about the lands which her son claimed. She said that she 
had no land which belonged to him, and fell into a noble passion . 
against her son, and, calling for Leofleda, her kinswoman, the wife of 
Thurkil, thus spake to her before them: ‘This is Leofleda, my kins- 
woman, to whom I give my lands, money, clothes, and whatever I 
possess after my life ;’ and this said, she thus spake to the thanes: 
‘Behave like thanes, and declare my message to all the good men in 
the mote, and tell them to whom I have given my lands, and all my 
possessions, and nothing to my son ;’ and bade them be witnesses to 
this. And thus they did, rode to the mote, and told all the good men 
what she had enjoined them. Then Thurkil the White addressed the 
mote, and requested all the thanes to let his wife have the lands, 
which her kinswoman had given her; and thus they did, and Thurkil 
rode to the church of St Ethelbert, with the leave and witness of all 
the people, and had this inserted in a book in the church.”! 

It may be presumed from the appeal made to the thanes present 
at the county-court, and is confirmed by other ancient authorities, 
that all of them, and they alone, to the exclusion of inferior freemen, 
were the judges of civil controversies. The latter indeed were called 
upon to attend its meetings, or, in the language of our present law, 
were suitors to the court, and it was penal to be absent. But this was 
on account of other duties, the oath of allegiance which they were to 
take, or the frank-pledges into which they were to enter, not in order 
to exercise any judicial power, unless we conceive that the disputes of 
the ceorls were decided by judges of their own rank. It is more im- | 
portant to remark the crude state of legal process and inquiry, which 
this instrument denotes. Without any regular method of instituting 
or conducting causes, the county-court seems to have had nothing to 
recommend it but, what indeed is no trifling matter, its security from 
corruption and tyranny; and in the practical jurisprudence of our 
Saxon ancestors, even at the beginning of the eleventh century, we 
perceive no advance of civility and skill from the state of their own 
savage progenitors on the banks of the Elbe. No appeal could be 
made to the royal tribunal, unless justice was denied in the county- 
court. This was the great constitutional judicature in all questions 
of civil right. In another instrument, published by Hickes, of the age 
of Ethelred II., the tenant of lands which were claimed in the king’s 
court, refused to submit to the decree of that tribunal without a regular 
trial in the county ; which was accordingly granted. There were, how- 
ever, royal judges, who either by way of appeal from the lower courts, 
or in excepted cases, formed a paramount judicature ; but how their 
court was composed under the Anglo-Saxon sovereigns, I do not pre- 
tend to assert. 

It has been a prevailing opinion that trial by jury may be referred 


1 Before the Conquest, says Gurdon, grants were enrolled in the shire-book in public shire- 
mote, after proclamation made for any to come in that could claim the lands conveyed ; and 
this was as irreversible as the modern fine with proclamations, or recovery. This may be so; 
but the county-court has at least long ceased to be a court of record; and one would ask for 
proof of the assertion. The book kept in the church of St Ethelbert, wherein Thurkil 1s said 


to have inserted the dings : ‘ 
kaconl: ed the proceedings of the county-court, may oy may not have been a public 
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to the Anglo-Saxon age, and common tradition has ascribed it to the 
wisdom of Alfred. In such an historical deduction of the English 
government as I have attempted, an institution so peculiarly character- 
istic deserves every attention to its origin; and I shall therefore pro- 
duce the evidence which has been supposed to bear upon this most 
eminent part of our judicial system. The first text of the Saxon laws, 
which may appear to have such a meaning, is in those of Alfred. “If 
any one accuse a king’s thane of homicide, if he dare to purge himselt, 
(ladian,) let him do it along with twelve king’s thanes, If any one 
accuse a thane of less rank (lassa maga) than a king’s thane, let him 
purge himself along with eleven of his equals, and one king’s thane.” 
This law, which Nicholson contends, can mean nothing but trial by 
jury, has been referred by Hickes to that ancient usage of compurga- 
tion, where the accused sustained his own oath by those of a number 
of his friends, who pledged their knowledge, or at least their belief of 
his innocence of the charge. 
_ Jn the canons of the Northumbrian clergy, we read as follows : “If 
a king’s thane deny this, (the practice of heathen superstitions,) let 
twelve be appointed for him, and let him take twelve of his kindred, 
(or equals, #zaga,) and twelve British strangers ; and if he fail, then 
let him pay for his breach of law twelve half-mares. Ifa landholder 
(or lesser thane) deny the charge, let as many of his equals, and as 
many strangers be taken as for a royal thane; and if he fail, let him 
pay six half-marcs. Ifa ceorl deny it, let as many of his equals, and 
as many strangers be taken for him as for the others; and if he 
fail, let him pay twelve orz for his breach of law.” It is difficult at 
first sight to imagine, that these thirty-six, so selected, were merely 
compurgators, since it seems ‘absurd that the judge should name 
indifferent persons, who without inquiry were to make oath of a party’s 
innocence. Some have therefore conceived, that in this and other 
instances where compurgators are mentioned, they were virtually 
jurors, who, before attesting the facts, were to inform their consciences 
by investigating them. ‘There are, however, passages in the Saxon 
laws nearly parallel to that just quoted, which seem incompatible 
with this interpretation. Thus, by a law of Athelstan, if any one 
claimed a strayed ox as his own, five of his neighbours were to be 
assigned, of whom one was to maintain the claimant’s oath. Perhaps | 
the principle of these regulations, and indeed of the whole law of 
compurgation, is to be found in that stress laid upon general charac- 
ter, which pervades the Anglo-Saxon jurisprudence. A man of ill 
reputation was compelled to undergo a triple ordeal, in cases where a 
single one sufficed for persons of credit; a provision rather incon- 
sistent with the trust in a miraculous interposition of Providence which 
was the basis of that superstition. And the law of frank-pledge pro- 
ceeded upon the maxim that the best guarantee of every man’s obedi- 
ence to the government was to be sought in the confidence of his 
neighbours. Hence while some compurgators were to be chosen by 
the sheriff, to avoid partiality and collusion, it was still intended, that 
they should be residents of the vicinage, witnesses of the defendant’s 
previous life, and competent to estimate the probability of his excul- 
patory oath, For the British strangers, ir. the canon quoted above, 
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were Cértainly the original natives, more intermingled with their con- 
querors, probably, in the provinces north of the Humber than else- 
where, and still denominated strangers, as the distinction of races was 
not done away. ; 

If in this instance we do not feel ourselves warranted to infer the 
existence of trial by jury, still less shall we find even an analogy to it 
in an article of the treaty between England and Wales, during the 
reign of Ethelred II. “ Twelve persons skilled in the law, (lahmen,) 
six English and six Welsh, shall instruct the natives of each country, 
on pain of forfeiting their possessions, if, except through ignorance, © 
they give false information.” This is obviously but a regulation in- 
tended to settle disputes among the Welsh and English, to which their 
ignorance of each other’s customs might give rise. 

Ry a law of the same prince, a court was to be held in every wapen- 
take, where the sheriff and twelve principal thanes should swear that 
they would neither acquit any criminal nor convict any innocent person. 
It seems more probable that these thanes were permanent assessors to 
the sheriff, like the scabini so frequently mentioned in the early laws 
of France and Italy, than jurors indiscriminately selected. This pas- 
sage, however, is stronger than those which have been already adduced ; 
and it may be thought, perhaps with justice, that at least the seeds of 
our present form of trial are discoverable in it. In the history of Ely, 
we twice read of pleas held before twenty-four judges in the court of 
Cambridge ; which seems to have been formed out of several neigh- 
bouring hundreds. 13 : 

But the nearest approach to a regular jury, which has been pre- 
served in our scanty memorials of the Anglo-Saxon age, occurs in the 
history of the monastery of Ramsey, A controversy relating to lands 
between that society and a certain nobleman was brought into the- 
county-court ; when each party was heard in his own behalf. After 
this commencement, on agcount probably of the length and difficulty 
of the investigation, it was referred by the court to thirty-six thanes, 
equally chosen by both sides. And here we begin to perceive’ the 
manner in which those tumultuous assemblies, the mixed body: of 
freeholders in their county-court, slid gradually into a more steady 
and more diligent tribunal. But this was not the work of a single 
age. In the Conquerors reign we find a proceeding very similar to 
the case of Ramsey, in which the suit had been commenced in the 
county-court, before it was found to be expedient to remit it toa select 
body of freeholders. In the reign of William Rufus, and down to 
that of Henry II., when the trial of writs of right by the grand assize 
was introduced, Hickes has discovered other instances of the original 
usage. The language of Domesday book lends some confirmation 
to its existence at the time of that survey ; and even our common 
legal expression of trial by the country seems to be derived from a 
period when the form was literally popular. 

In comparing the various passages which I have quoted, it is im-~ 
possible not to be struck with the preference given to twelve, or some 
inultiple of it, in fixing the number either of judges or compurgators. 
This was not peculiar to England. Spelman has produced several 
instances of it in the early German laws. And that number seems to 
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_have been tegarded with equal veneration in Scandinavia. It, is 
very immaterial from what caprice or superstition this predilection 

_ arose. But its general prevalence shows that, in searching for the 
origin of trial by jury, we cannot rely for a moment upon any analogy 
which the mere number affords. I am induced to make this observa: 
tion, because some of the passages which have been alleged by eminent 
men for the purpose of establishing the existence of that institution 
before the Conquest, seem to have little else to support them. 

There is certainly no part of the Anglo-Saxon polity which has at- 
tracted so much the notice of modern times as the law of frank- 
pledge, or mutual responsibility of the members of a tything for each 
other’s abiding the course of justice. This, like the distribution. of 
hundreds and tythings themselves, and like trial by jury, has been 
generally attributed to Alfred; and of this, I suspect, we must also 
deprive him. It is not surprising, that the great services of Alfred to 
his people in peace and in war should have led posterity to ascribe 

_ every institution, of which the beginning was obscure, to his contri- 
vance, till his fame has become almost as fabulous in legislation as 
that of Arthur in arms. The English nation redeemed from servitude, 
and their name from extinction ; the lamp of learning refreshed, when 
scarce a glimmer was visible ; the watchful observance of justice and 
public order ; these are the genuine praises of Alfred, and entitle him 
to the rank he has always held in men’s esteem, as the best and 
greatest of English kings. But of his legislation there is little that 
can be asserted with sufficient evidence; the laws of his time that 
remain are neither numerous nor particularly interesting ; and a loose 
report of late writers is not sufficient to prove that he compiled a 

- domboc, or general code for the government of his kingdom. 

An ingenious and philosophical writer has endeavoured to found the 
law of frank-pledge upon one of those general principles to which he 
always loves to recur. “If we look upon a tything,”’ he says, “as 
regularly composed of ten families, this branch. of its. police will 
appear in the highest degree artificial and singular ;. but if we consider 
that society as of the same extent with a town or village, we shall find 
that such a regulation is conformable to the general usage of bar- 
barous nations, and is founded upon their common notions: of justice.” 
A variety of instances are then brought forward, drawn from the 
customs of almost every part of the world, wherein the inhabitants of 
a district have been made answerable for crimes and injuries impute.l 
to one of them. But none of these fully resemble the Saxon institu- 
tion of which we are treating. They relate either to. the right of 
reprisals, exercised with respect to the subjects of foreign countries, or 
to the indemnification exacted from the district, as in our modern 
‘statutes, which give an action in certain cases of felony against the 
hundred, for crimes which its internal police was supposed: capable of 
‘preventing. In the Irish custom, indeed, which bound the head of a 
sept to bring forward every one of his kindred who should. be charged 
with any heinous crime, we certainly perceive a strong analogy to the 
Saxon law, not as it latterly subsisted, but under one of its prior modi- 
fications. For I think that something of.a gradual progression may 
be traced to the history of this famous police, by following the indicae 
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tions afforded by those laws through which alone we becomé ac- 
quainted with its existence. ; ant 

The Saxons brought with them from’ their original forests at least 
as much roughness as any of the nations which overturned the Roman 
empire, and their long struggle with the Britons could not contribute 
to polish their manners. The royal authority was weak ; and little had 
been learned of that regular system of government, which the Franks 
and Lombards acquired from the provincial Romans, among whom 
they were mingled. No people were so much addicted to robbery, to 
riotous frays, and to feuds arising out of family revenge as the Anglo- 
Saxons, Their statutes are filled with complaints that the public peace 
was openly violated, and with penalties which seem, by their repeti- 
tion, to have been disregarded. The vengeance taken by the kindred 
of a murdered man was a sacred right, which no law ventured to for- 
bid, though it was limited by those which established a composition, 
and by those which protected the family of the murderer from their 
resentment. Even the author of the laws ascribed to the Confessor 
speaks of this family warfare, where the composition had not been 
paid, as perfectly lawful.! But the law of composition tended probably 
to increase the number of crimes. Though the sums imposed were 
sometimes heavy, men paid them with the help of their relations, or 
entered into voluntary associations, the purposes whereof might often 
be laudable, but which were certainly susceptible of this kind of abuse. 
And many led a life of rapine, forming large parties of ruffians, who 
committed murder and robbery with little dread of punishment. 

Against this disorderly condition of society, the wisdom of our Eng- 
‘lish kings, with the assistance of their great councils, was employed in 
devising remedies, which ultimately grew up into a peculiar system. 
No man could leave the shire to which he belonged without the per- 
mission of its alderman. No man could be without a lord, on whom 
he depended ; though he might quit his present patron, it was under 
the condition of engaging himself to another. If he failed in this, his 
kindred were bound to present him in the county-court, and to name 
a lord for him themselves. Unless this were done, he might be seized 
by any one who met him as a robber. Hence, notwithstanding the 
personal liberty of the peasants, it was not very practicable for one 
of them to quit his place of residence. A stranger guest could not be 
received more than two nights as such; on the third night, the host 
became responsible for his inmate’s conduct. 

The peculiar system of frank-pledges seems to have passed through 
the following very gradual stages. At first an accused person was 
obliged to find bail for standing his trial. Ata subsequent period his 
relations were called upon to become sureties for payment of the 
composition and other fines to which he was liable. They were even 
subject to be imprisoned until payment was made, and this imprison- 
ment was commutable for a certain sum of money. The next stage 
was to make persons already convicted, or of suspicious repute, give 
Sureties for their future behaviour. It is not till the reign of Edgar 


1 Parentibus occisi fiat emendatio, vel guerra eorum portetur. Wilkins. This, like other 
parts of that spurious treatise, appears to have keen taken from older laws or traditions, J 
da not conceive that this private revenge was tolerated by law after the Conquest. 
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that we find the first general law, which places every man in the con- 
dition of the guilty or suspected, and compels him to find a surety, 
who shall be responsible for his appeatance when judicially summoned. 
This is perpetually repeated and enforced in later statutes during his 
reign and that of Ethelred. Finally, the laws of Canute declare the 
necessity of belonging to some hundred and tything, as well as of pro- 
viding sureties ; and it may, perhaps, be inferred, that \he custom of 
rendering every member of a tything answerable for the appearance of 
all the rest, as it existed after the Conquest, is as cld as the reign of 
this Danish monarch. 

___ It is by no means an accurate notion which the writer to whom I have 
already adverted has conceived, that “the members of every tything 
were responsible for the conduct of one another; and that the society or 

_ their leader, might be prosecuted and compelled to make reparation for 
an injury committed by any individual.” Upon this false apprehension 
of the nature of frank-pledges, the whole of his analogical reasoning is 
founded. It is indeed an error very current in popular treatises, and 
which might plead the authority of some whose professional learning 
should have saved them from so obvious a misstatement. But, in 
fact, the members of a tything were no more than perpetual bail for 
each other. “The greatest security of the public order,” say the laws 
ascribed to the Confessor, “is, that every man must bind himself to 
one of those societies, which the English in general call freeborgs, and 
the people of Yorkshire ten men’s tale.” ‘This consisted in the re- 
sponsibility of ten men, each for the other, throughout every village in 
the kingdom ; so that if one of the ten committed any fault, the nine 
should produce him in justice; where he should make reparation by 
his own property, or by personal punishment. If he fled from justice, 
a mode was provided, according to which the tything might clear 
themselves from participation in his crime or escape; in default of 
such exculpation, and the malefactor’s estate proving deficient, they 
were compelled to make good the penalty. And it is equally manifest 
from every other passage in which mention is made of this ancient in- 
stitution, that the obligation of the tything was merely that of per- 
manent bail, responsible only indirectly for the good behaviour of 
their members. 

Every freeman, above the age of twelve years, was required to be 
enrolled in some tything. In order to enforce this essential part of 
police, the courts of the tourn and leet were elected, or rather perhaps 
separated from that of the county. The periodical meetings of these, 
whose duty it was to inquire into the state of tythings, whence they 
were called the view of frank-pledge, are regulated in Magna Charta. 
But this custom, which seems to have been in full vigour when Bracton 
wrote, and is enforced by a statute of Edward II., gradually died 
away in succeeding times.! According to the laws ascribed to tne 
Confessor, which are perhaps of insufficient authority to fix the exist- 
ence of any usage before the Conquest, lords, who possessed a baronial 
jurisdiction were permitted to keep their military tenants and the ser- 

1 Traces of the actual view of frank-pledge appear in Cornwall as late as the roth of Henry 

VI. And indeed Selden tells us thatit was not quite obsolete in his time. ‘The form may, 

for aught I know, be kept up in some parts of England at this day. For some reason which 


I cannot explain, the distribution by tens was changed into one by dozens, 
G 
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vants of their household under their own peculiar frank-pledge. Nor was 
any freeholder in the age-of Bracton, bound to be enrolled in a tything. | 
It remains only, before we conclude this sketch of the Anglo-Saxon 
system, to consider the once famous question respecting the establish- 
ment of feudal tenures in England before the Conquest. The position 
asserted by Sir Henry Spelman in his Glossary, that lands were not 
hele feudally before that period, having been denied by the Irish 
judges in the great case of tenures, he was compelled to draw up his 
treaty on Feuds, in which it is more fully maintained. Several other 
writers, especially Hickes, Madox, and Sir Martin Wright, have taken 
the same side. But names equally respectable might be thrown into 
the opposite scale ; and I think the prevailing bias of modérn anti- 
quaries is in favour of at least a modified affirmative as to this question. 
‘Lands are commonly supposed to have been divided, among the 
Anglo-Saxons, into bocland and folkland. .The former was held in 
full propriety, and. might be conveyed by boc or written grant; the 
latter was occupied by the common people, yielding rent or other 
service, and perhaps without any estate in the land, but at the pleasure 
of the owner. These two species of tenure might be compared to free- 
hold and copyhold, if the latter had retained its original dependence 
upon the will of the lord! Bocland was divisible by will; it was 
equally shared among the children; it was capable of being entailed 
by the person under whose grant it was originally taken ; and in case 
of a treacherous or cowardly desertion from the army, it was then for- 
feited to the crown,? . (ree 
It is an improbable, and even extravagant supposition, that all these 
hereditary estates of the Anglo-Saxon freeholders were originally par- 
cels of the royal demesne, and consequently that the king was once 
the sole proprietor in his kingdom. Whatever partitions were made 
upon the conquest of a British province, we may be sure that the 
shares of the army were coeval with those of the general. The great 
mass of the Saxon property could not have been held by actual bene- 
ficiary grants from the crown. However, the royal demesnes were 
undoubtedly very extensive. They continued to be so, even in the 
time of the Confessor, after the donations of his predecessors. And 
several instruments, granting lands to individuals, besides those in 
favour of the church, are extant. These are generally couched in that 
style of full and unconditional conveyance, which is observable in all 
such charters of the same age upon the continent. Some exceptions, 
however, occur ; the lands bequeathed by Alfred to certain of his 
nobles were to return to his family in default of male heirs; and 
Hickes is of opinion that the royal consent, which seems to have 
been required for the testamentary disposition, of some estates, was 
necessary on account of their beneficiary tenure, oy 
All the freehold lands of England, except some of those belonging to 
1 This supposition may plead the great authorities of Somner and L re, the Anglo-Saxon 
lexicographers, and appears to me far more probable than the theory of gi John Dalrymple, 
in’ his Essay on Feudal Property, or that of the author of a discourse on the Bocland and 
Folkland of the Saxons, 1775, whose name, I think, was Ibbetson. The first of these supposes. 
bocland to have been feudal, and folkland allodial; the second most strangely takes folkland 
for feudal. I cannot satisfy myself whether thainland and reveland, which occur sometimes, 


in Domesday-book, merely correspond with the other two denominations. 
' 2 Wilkins. The law is copied from one of Charlemagne’s capitularies. - Baluze, 
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the church, were subject to three great public burdens; military service 
in the king’s expeditions, or at least in defensive war,! the repair of 
bridges, and that of royal fortresses, These obligations, and especially 
the first, have been sometimes thought to denete a feudal tenure, 
‘There is, however, a confusion into which we may fall by not suffi- 
ciently discriminating the rights of a king as chief lord of his vassals, 
and as sovereign of his subjects.. In every country, the supreme power 
is entitled to use the arm of each citizen in the public defence. ‘The 
usage of all nations agrees with common reason in establishing this 
great principle. There is nothing therefore peculiarly feudal in this 
military service of landholders ; it was due from the allodial proprietors 
upon the continent, it was derived from their German ancestors, it had 
been fixed, probably, by the legislatures of the Heptarchy upon the 
first settlement in Britain. c+ 
It is material, however, to observe, that.a thane forfeited his heredi« 
tary freehold, by. misconduct in battle ; a penalty more severe than was 
inflicted upon allodial proprietors on the continent, We even find in 
the earliest Saxon laws, that the sithcundman, who seems to have cor- 
responded to the inferior thane of later times, forfeited his land by 
neglect of attendance in war ; for which an allodialist in France would 
only have paid his heribannum, or penalty.2. Nevertheless, as the 
policy of different states may enforce the duties of subjects by more or 
less severe sanctions, I do not know that a law of forfeiture in such 
cases is to be considered as positively implying a feudal tenure. 
_ But a much stronger presumption is: afforded by passages that 
indicate a mutual relation of lord and vassal among the free proprie- 
tors. The most powerful subjects have not a natural right to the service 
of other freemen. But in the laws enacted during the Heptarchy, we 
find ‘it hinted that the sithcundman, or petty gentleman, might, be 
dependent on a superior lord. This is more distinctly expressed in 
some ecclesiastical canons, apparently of the tenth century, which 
distinguish the king’s thane from the landholder, who depended upon 
alord. Other proofs of this might be brought from the Anglo-Saxon 
laws, It is not, however, sufficient to prove a mutual relation between 
the higher and lower order of gentry, in order to establish the: €xistence 
of feudal tenures. For this relation was often personal,’as I have 
mentioned ‘more fully in another place, and bore the nathe of com- 
mendation, And no nation was so rigorous as the English in com- 
pelling every man, from the king’s thane to the ceorl, to place himself 
under a lawful superior. Hence the question is not to be hastily 
decided on the credit of a few passages that express’ this gradation 
of dependence ; feudal vassalage, the object of our inquiry, being of a 
real, nota personal nature, and resulting entirely from the tenure of 
particular lands. But it is not unlikely that the personal relation of 
client, if I may use’that word, might in a multitude of cases be changed 
into that of vassal.’ And certainly many of the motives which operated 
in France to produce a very general commutation of allodial into feudal 
tenure might have asimilar influence in England, where the disorderly 
_ 1 This duty is by some expressed rata expeditio; by others, hostis propulsio, which seems 
to mike no small difference. .But, unfortunately, most of the military service which an Anglo- 


Saxon frecholder had to render was of the latter kind. \ 
2 By the Jaws of Canute, a fine only was imposed for this offence. 
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condition of society made it so much the interest of every man to 
obtain the protection of some potent lord. } 

The word thane corresponds in its derivation to vassal; and the 
latter term is used by Asserius, the contemporary biographer of Alfred, 
in. speaking of the nobles of that prince.4 In their attendance, too, 
upon the royal court, and the fidelity which was expected from them, 
the king’s thanes seem exactly to have resembled that class of followers, 
who, under different appellations, were the guards as well as courtiers 
of the Frank and Lombard sovereigns. But I have remarked that 
the word thane is not applied to the whole body of gentry in the more 
ancient laws, where the word cord is opposed to the ceo7/ or roturier, 
and that of sithcundman* to the royal thane. It would be too much 
to infer from the extension of this latter word to a large class of per- 
sons, that we should interpret it with a close attention to etymology, a 
very uncertain guide in almost all investigations. 

For the age immediately preceding the Norman invasion, we cannot 
have recourse to a better authority than Domesday-book. That in- 
comparable record contains the names of every tenant, and the condi- 
tions of his tenure, under the Confessor, as well as the time of its com- 
pilation ; and seems to give little countenance to the notion, that a 
radical change in the system of our laws had been effected during the 
interval. In almost every page we meet with tenants either of the 
crown, or of other lords, denominated thanes, freeholders, (liberi 
homines,) or socagers, (socmanni.) Some of these, it is stated, might 
sell their lands to whom they pleased ; others were restricted from 
alienation. Some, as it is expressed, might go with their lands whither 
they would; by which I understand the right of commending them- 
selves to any patron of their choice. These of course could not be 
feudal tenants in any proper notion of that term. Others could not 
depart from the lord whom they served ; not, certainly, that they were 
personally bound to the soil, but that so long as they retained it, the 
seigniory of the superior could not be defeated. But I am not aware 
that military service is specified in any instance to be due from one of 
these tenants ; though it is difficult to speak as to a negative proposi- 
tion of this kind with any confidence. 

No direct evidence appears as to the ceremony of homage or the 
oath of fealty before the Conquest. The feudal exaction of aid in cer- 

1 Alfredus cum paucis suis nobilibus, et etiam cum quibusdam militibus et Vassallis. 
Nobiles Vassalli Sumertunensis pagi. Yet Hickes bjects to the authenticity of a charter 


ascribed to Edgar, because it contains the word Vassullus, “quam & Nortmannis Angli 
habuerunt.” 

2 Wilkins, This is an obscure word, occurring only, I believe, during the Heptarchy. 
Wilkins translates it, preepositus paganus, which gives a wrong idea. But gest¢/, which is 
panty the same word, is used in Alfred’s translation of Bede for a gentleman or nobleman, 

Where Bede uses comes, the Saxon is always gesith or gesithman; where princeps or dux 
occurs, the version is ealdorman. Selden. 

3 It sometimes weakens a proposition, which is capable of innumerable proofs to take a very 
few at random; yet the following casual specimens will illustrate the common. language of 
Domesday-book. 

Hac tria maneria tenuit Ulveva tempore regis Edwardi et potuit ire cum terra qud volebat. 
—Toti emiteam T, R, E. (temp. regis Ed.) de ecclesia Matmsburiensi ad zetatem trium homi- 
num; et infra hunc terminum poterat ire cum e& ad quem vellet dominum.—Tres Angli 
tenuerunt Darneford T. R. E. et non poterant ab ecclesia separari. Duo ex iis reddebant v 
solidos, et tertius serviebat sicut ‘Thainus,—Has terras qui tenuerunt T. R. E, quod voluerunt 
ire potuerunt, preter unum Seric vocatum, qui in Ragendal tenuit iii carucatas terra; sed 
non poterat cum ea alicubi recedere. . 
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tain prescribed cases seems to have been unknown. Still less could 
those of wardship and marriage prevail, which were no parts of the 
great feudal system, but introduced, and perhaps invented, by our 
rapacious Norman tyrants. The English lawyers, through an imper- 
fect acquaintance with the history of feuds upon the continent, have 
treated these unjust innovations as if they had formed essential parts 
of the system, and sprung naturally from the relation between lord and 
vassal, And, with reference to the present question, Sir Henry Spel- 
man has certainly laid too much stress upon them in concluding that 
feudal tenures did not exist among the Anglo-Saxons, because their 
lands were not in ward, nor their persons sold in marriage. But I 
cannot equally concur with this eminent person in denying the exist- 
ence of reliefs during the same period. If the heriot, which is first 
mentioned in the time of Edgar—(though it may probably have been 
an established custom long before)—were not identical with the relief, 
it bore at least a very strong analogy to it. A charter of Ethelred’s 
interprets one word by the other. In the laws of William, which re- 
enact those of Canute concerning heriots, the term relief is employed 
_ as synonymous. Though the heriot was in later times paid in chattels, 
the relief in money, it is equally true that originally the law fixed a 
sum of money in certain cases for the heriot, and a chattel for the re- 
lief. And the most plausible distinction alleged by Spelman, that the 
heriot is by law due from the personal estate, but the relief from the — 
heir, seems hardly applicable to that remote age, when the law of suc- 
«ess:on as to real and personal estate was not different. 

It tas been shown in another place how the right of territorial juris- 
diction was generally, and at last inseparably, connected with feudal 
tenure. Of this right we meet frequent instances in the laws and 
records of the Anglo-Saxons, though not in those of an early date. A 
charter of Edred grants to the monastery of Croyland soc, sac, toll, 
team, and infangthef; words which generally went together in the 
description of these privileges, and signify the right of holding a court 
to which all freemen of the territory should repair, of deciding pleas 
therein, as well as of imposing amercements according to law, of tak- 
ing tolls upon the sale of goods, and of punishing capitally a thief 
caken in the fact within the limits of the manor. Another charter 
from the Confessor grants to the abbey of Ramsey similar rights over ° 
all who were suitors to the sheriff’s court, subject to military service, 
and capable of landed possessions ; that is, as I conceive, all who 
were not in servitude. By a law of Ethelred, none but the king could 
have jurisdiction over a royal thane.2, And Domesday-book is full of 
decisive proofs, that the English lords had their courts wherein they 
rendered justice to their suitors, like the continental nobility ; privi- 
leges which are noticed with great precision in that record, as part of 
the statistical survey. For the right of jurisdiction at a time when 
punishments were almost wholly pecuniary, was a matter of property, 
and sought from motives of rapacity as well as pride. 

1T do not pretend to assert the authenticity of these charters, which at all events are nearly 
as old as the Conquest. Hickes calls most of them in question, but some later antiquaries 
seem to have been more favourable. «+ 


_ 2 This is the earliest allusion, ir I am not mistaken, to territorial jurisdiction in the Saxou 
laws. Probably it was not frequent till near the end of the tenth century. 


' 
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» Whether therefore the law of feudal tenures can be said to’ have 
existed in England before the Conquest must be left to every reader’s 
determination. Perhaps any attempt to decide it positively would’end | 
in a verbal dispute. In tracing the history of every political institu- 
tion, three things are to be considered, the principle, the form, and the 
name... The last will probably not be found in any genuine Anglo- 
Saxon record.! Of the form, or the peculiar ceremonies and incidents 
of a regular fief, there is some, though not much appearance. But 
those who reflect upon the dependence in which free and éven noble 
tenants held their estates of other subjects, and upon the privileges of 
territorial jurisdiction, will, I think, perceive much of the intrinsic char- 
acter of the feudal relation, though in a less mature and systematic 
shape than it assumed after the Norman Conquest, a 





PART IL.—THE ANGLO-NORMAN CONSTITUTION, 


Ir is deemed by William of Malmsbury an extraordinary work of Pro- 
vidence, that the English should have given up all for lost after the 
battle of Hastings, where only a small though brave army had perished? 
It was indeed the conquest .of a great kingdom by the prince of a 
single province, an event not easily paralleled, where the vanquished 
were little, if at all, less courageous than their enemies, and where no 
domestic factions exposed the country to an invader. Yet William 
was so’ advantageously situated, that his success seems neither unac- 
countable nor any matter of discredit to the English nation. The heir 
of the house of Cerdic had been already set aside at the election of 
Harold ; and his youth, joined to a mediocrity of understanding which 
excited neither esteem nor fear,? gave no:encouragement to the scheme 
of placing him upon the throne in those moments of imminent peril 
which followed the battle of Hastings. England was peculiarly desti- 
tute of great men. The weak reigns of Ethelred and Edward had 
rendered the government a mere oligarchy, and reduced the nobility 
into the state of retainers to a few leading houses, the representatives 
‘of which were every way unequal to meet such an enemy as the duke 
of Normandy, \ If indeed the concurrent testimony of ‘historians does 
not exaggerate his forces, it may be doubted whether England pos- 
sessed military resources sufficient to have resisted so numerous and 
well-appointed an army. 

This: forlorn state of the country induced, if it did not justify, the 
measure of tendering the crown to William, which he had a pretext or 


1 Feodum twice occurs in the testament of Alfred: but it does’not appear to be used in its 
Fores sense, nor do I apprehend that instrument to have been originally written in Latin. 
t was much more consonant to Alfred’s practice to employ his own language. 
3 aoe of Hontinedn ce: ee ét sexagesimo sexto anno gratia, perfecit dos 
minater Deus de gente Anglorum quod diu cogitaverat. Genti namque Norm: 
= et ay ae tradidit eos ad exterminandum. : ay age 
gar. after one or two ineffectual attempts to recover the kingd 7 
ah : i c gdom, was treated bi 
William, with a kindness which could only have proceeded from contempt of his understand- 
ing > for he was not wanting in courage. '-He became'the intimate friend of Robert, duke of 
ormandy, whose fortunes, as well as character, much resembled his own. 
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‘title to claim, arising from the intention, perhaps the promise, perhaps 
even the testament of Edward, which had more weight in those times 
than it deserved, and was at least better than the naked title of con- 
quest. And this, supported by an oath exactly similar to that taken 
by the Anglo-Saxon kings, and by the assent of the multitude, English 
as well as Normans, on the day of his coronation, gave as much ap- 
pearance of a regular succession, as the circumstances of the times 
would permit. Those who yielded to such circumstances could not 
foresee, and were unwilling to anticipate, the bitterness of that servi- 
tude which William and his Norman followers were to bring upon their 
country. : sie 

The commencement of his administration was tolerably equitable. 
Though many confiscations took place, in order to gratify the Norman 
army, yet the mass of property was left in the hands of its former pos- 
sessors. Offices of high trust were bestowed upon Englishmen, even 
upon those whose family renown might have raised the most aspiring 
thoughts. But partly through the insolence and injustice of William’s 
Norman vassals, partly through the suspiciousness natural to a man 
conscious of having overturned the national government, his yoke soon 
became more heavy. The English were oppressed; they rebelled, 
were subdued, and oppressed again. All’their risings were without 
concert, and desperate; they wanted men fit to head them, and for- 
tresses to sustain their revolt.1 After a very few years, they sank in 
despair, and yielded for a century to the indignities of a comparatively 
small body of strangers without a single tumult. So possible is it for 
a nation to be kept in permanent servitude, even without losing its 
reputation for individual courage, or its desire of freedom ! 

The tyranny of William displayed less of passion or insolence than 
of that indifference about human suffering, which distinguishes a cold 
and far-sighted statesman. Impressed by the frequent risings of the 
English at the commencement of his reign, and by the recollection, as 
one historian observes, that the mild government of Canute had only 
ended in the expulsion of the Danish line, he formed the scheme of 
riveting such fetters upon the conquered nation, that all resistance 
should become impracticable. Those who had obtained honourable 
offices were successively deprived of them; even the bishops and 
abbots of English birth were deposed, a stretch of power very singular 
in that age, and which marks how much the great talents of William 
made him feared by the church, in the moment of her highest preten- 
sions, for Gregory VII. was in the papal chair. Morcar, one of the 
most illustrious English, suffered perpetual imprisonment. Waltheoff, 
a man of equally conspicuous birth, lost his head upon a scaffold by a 
very harsh if not iniquitous sentence. It was so rare in those times 
to inflict judicially any capital punishment upon persons of such rank, 

1 Ordericus notices the want of castles in England, as one reason why rebellions were easily 
uelled. © Failing in their attempts at a generous resistance, the English endeavoured to get 
rid of their enemies by assassination, to which many Normans became victims. William 
therefore enacted, that in every case of szxder, which strictly meant the killing of any one 
by an unknown hand, the hundred should be liable in a fine, unless they could prove the per- 
gon murdered to bean Eng!ishman. ‘Vhis was tried by an inquest, upon what was called a 
presentiment of Englishry.. But from the reign of Henry II., the two nations having been 


very-much intermingled, this inquiry, as we learn from the Dialogue de Scaccario ceased, 
and in every case of a freeman‘murdered by persons unknown, the hundred wag fined. : 
f Ai ae aa Pb? } 
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that his death seems to have produced more indignation and despair 
in England than any singie circumstance. The name of Englishman 
was turned into a reproach. None of that race for a hundred years 
were raised to any dignity in the state or church.! Their language 
and the characters in which it was written were rejected as barbarous; 
in all schools, children were taught French, and the laws were ad- 
ministered in no other tongue.2 It is well known, that this use cf 
French in all legal proceedings lasted till the reign of Edward III. 

This exclusion of the English from political privileges was accom- 
panied with such a confiscation of property as never perhaps has pro- 
ceeded from any government, not avowedly founding its title upon the 
sword. In twenty years from the accession of William, almost the 
whole soil of England had- been divided among foreigners. Of the 
native proprietors many had perished in the scenes of rapine and 
tyranny which attended this convulsion; many were fallen into the 
utmost poverty; and not a few, certainly, still held their lands as 
vassals of Norman lords. Several English nobles, desperate of the 
fortunes of their country, sought refuge in the court of Constantinople, 
and approved their valour in the wars of Alexius against another 
Norman conqueror scarcely less celebrated than their own, Robert 
Guiscard. Under the name of Varangians, those true and faithful 
supporters of the struggling Byzantine empire preserved to its dissolu- 
tion their ancient Saxon idiom.? 

The extent of this spoliation of property is not to be gathered merely 
from historians, whose language might be accused of vagueness and 
amplificatidén. In the great national survey of Domesday-book, we 
have an indisputable record of this vast territorial revolution during 
the reign of the Conqueror. I am indeed surprised at Brady's position, 
that the English had suffered an indiscriminate deprivation of their 
jands. Undoubtedly, there were a few left in almost every county, 
who still enjoyed the estates which they held under Edward the Con- 
fessor, free from any superiority but that of the crown, and were de- 
nominated, as in former times, the king’s thanes.4 Cospatric, son 
perhaps of one of that name who had possessed the earldom of Nor- 
thumberland, held forty-one manors in Yorkshire, though many of 
them are stated in Domesday to be waste. Inferior freeholders were 
probably much less disturbed in their estate than the higher class. 


1 Becket is said to have been the first Englishman who reached any consicerable dignity. 
And Eadmer declares, that Henry I. would not place a single Englishman at the head of a 
maneieny Si Anglus erat, nulla virtus, ut honore aliquo dignus jud:caretur, eum poterat 
adjuvare. 

2 Tantum tune Anglicos abominati sunt, ut quantocunque merito pollerent, de dignitatibus 
repellebantur; et multo minus habiles alienigenze de quacunque alia natione, que sub ceelo 
est, extitissent, gratanter assumerentur. Ipsum etiam idioma tantum abhorrebant, quod 
leges terra, statutaque Anglicorum regum lingua Gallic tractarentur; et pueris etiam in 
scholis principia literarum grammatica Gallicé, ac non Anglicé traderenter ; modus etiam 
scribendi Anglicus omitteretur, et modus Gallicus in chartis et in libris omnibus admitteretur, 

_3 No writer, except perhaps the Saxon Chronicler, is so full of William’s tyranny as Orde- 
ricus Vitalis, who was an Englishman, but passed at ten years o!d, A.D. 1084, into Normandy. 
where he became professed in the monastery of Eu. es 

* Brady, whose unfairness always keeps pace with his ability, pretends that all these were 
menial officers of the king’s household. But notwithstanding the difficulty of disproving these 
gratuitous suppositions, it is pretty certain, that many of the English proprietors in Domes- 
day could not have been of this description. The question, however, was not worth a battle 
though it makes a figure in the controversy of Normans and Anti-Normans, between Dug- 
dale and Brady on the oue side, and Tyrrell, Petyt, and Atwood on the other, 
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Though few of English birth continued to enjoy entire manors, even 
by a mesne tenure, it is reasonable to suppose that the greater-part of 
those who appear, under various denominations, to have possessed 
small freeholds and parcels of manors, were no other than the original 
natives. 

Besides the severities exercised upon the English after every insur- 
rection, two instances of William’s unsparing cruelty are well known, 
the devastation of Yorkshire and of the New Forest. In the former, 
which had the tyrant’s plea necessity for its pretext, an invasion being 
threatened from Denmark, the whole country between the Tyne and 
the Humber was laid so desolate, that for nine years afterwards there 
was not an inhabited village, and hardly an inhabitant left ; the wast- 
ing of this district having been followed by a famine, which swept away 
the whole population.! That of the New Forest, though undoubtedly 
less calamitous in its effect, seems even more monstrous, from the 
frivolousness of the cause. He afforested several other tracts. And 
these favourite demesnes of the Norman kings were protected by a 
system of iniquitous and crttel regulations, called the Forest Laws, 
which it became afterwards a great object with the asserters of liberty 
to correct. The penalty for killing a stag or a boar was loss of eyes : 
for William loved the great game, says the Saxon Chronicle, as if he 
had been their father. 

A more general proof of the ruinous oppression of William the Con- 
queror may be deduced from the comparative condition of the English 
towns in the reign of Edward the Confessor, and at the compilation of 
Domesday. At the former epoch there were in York 1607 inhabited 
houses, at the latter 967; at the former there were in Oxford 721, at 
the latter 243 ; of 172 houses in Dorchester, 100 were destroyed ; of 
243 in Derby, 103; of 487 in Chester, 205. Some other towns had 
suffered less, but scarcely any one fails to exhibit marks of a decayed 
population. As to the relative numbers of the peasantry and value of 
lands at these two periods, it would not be easy to assert anything 
without a laborious examination of Domesday-book. 2 

The demesne lands of the crown, extensive and scattered over every 
county, were abundantly sufficient to support its dignity and magni- 
ficence. They consisted of 1422 manors. And William, far from 
wasting this revenue by prodigal grants, took care to let them at the 
highest rate to farm, little caring how much the cultivators were 
racked by his tenants. Yet his exactions, both feudal and in the way 
of tallage from his burgesses and the tenants of his vassals, were 
almost as violent as his confiscations. No source of income was 
neglected by him, or indeed by his successors, however trifling, unjust, 
or unreasonable. His revenues, if we could trust Ordericus Vitalis, 
amounted to £1060 a day. This, in mere weight of silver, would be 
equal to nearly £1,200,000 a year at present. But the arithmetical 
statements of these writers are not implicitly to be relied upon. He 
left at his death a treasure of £60,000, which, in conformity to his 
dying request, his successor distributed among the church and poor of 
the kingdom, as a feeble expiation of the crimes by which it had been 


1 The desolation of Yorkshire continued in Malmsbury’s time, sixty or seventy years after 
wards; nudum omnium solum usque ad hoc etiam tempus. 
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accumulated ;! an act of disinterestedness, which seems to prove that 
Rufus, amidst all his vices, was not destitute of better feelings than 
historians have ascribed to him: It might appear that William had 
little use for’ his ‘extorted wealth. By the feudal constitution, as 
established during his reign, he commanded the service of a vast 
army at its own expense, either for domestic or continental warfare. 
But this was not sufficient for his purpose : like other tyrants, he put 
greater trust in mercenary obedience. Some of his predecessors had 
kept bodies of Danish troops in pay; partly to be secure against their 
hostility, partly from the convenience of a regular army, and the love 
which princes bear to it. But William carried this to a much greater 
length. He had always stiperidiary soldiers at his command. Indeed, 
his army at the Conquest could not have been swelled to such 
numbers by any other means. They were drawn, by the allurement 
of high pay, not from France and Britany alone, but Flanders, Ger- 
many, and even Spain. When Canute of Denmark threatened an 
invasion in'1085, William, too conscious of his own tyranny to use 
the arms of his English subjects, collected a mercenary force so vast, 
that men wondered, says the Saxon Chronicler, how the country could 
maintain it. This he quartered upon the people according to the 
proportion of their estates. 
Whatever may be thought of the Anglo-Saxon tenures, it is certain 
that those of the feudal system were thoroughly established in England 
under the Conqueror. ‘It has been observed, in another part of this 
work, that the rights, or feudal incidents, of wardship and marriage 
were nearly peculiar to England and Normandy. ‘They certainly did 
not exist in the former before the Conquest ; but whether they were 
ancient customs of the latter cannot be ascertained, unless we had 
more incontestable records of its early jurisprudence. For the Great 
Customary of Normandy is a compilation as late as the reign of 
Richard Coeur de Lion, when the laws of England might have passed 
into’-a country so long and intimately connected with it. But there 
appears reason to think, that the seizure of the lands in wardship, the 
selling of the heiress in marriage, were originally deemed rather acts 
of violence than conformable to law. For Henry I.’s charter expressly 
promises, that the mother or next of kin shall have the custody of the 
lands as well as person of the heir.2 And as the charter of Henry II. 
refers to and confirms that of his grandfather, it seems to follow, that 
what is called guardianship in chivalry had not yet been established. At 
least it is not till the assize of Clarendon, confirmed at Northampton 
in 1176, that the custody of the heir is clearly reserved to the lord. 
With respect to the right of consenting to the marriage of a female 
vassal, it seems to have been, as I have elsewhere observed, pretty 
general in feudal tenures. But the sale of her person in marriage, or 
the exaction of a‘sum of money in lieu of this scandalous tyranny, was 
only the law of England, and it was not perhaps fully authorised as 
such till the statute of Merton in 1236. ; 


l Ordericus Vitalis puts a long penitential speech into William’s mouth on his death-bed. 
Though this may be his invention, ‘yet facts seem to show the compunctions of the tyrant’s 
conscience. 

~ Terre ct liberorum custos erit sive uxor, sive Alius propinquorum, qui justus esse débebit; 
et pracipio ut barones mei similiter se contineant erg> filios vel filias vel uxores hominum 
meorum, Leges Anglo-Saxonice. 


Preservation of the Public Peace. © 107 


~ One innovation made by William upon the feudal law is very de- 
serving of attention. By the leading principle of feuds, an oath of 
fealty was due from the vassal to the lord of whom he immediately 
held his land, and to no other. The king of France, long after this 
period, had no feudal and scarcely any royal authority over the tenants 
of his own vassals. But William received at Salisbury, in 1085, the 
fealty of all landholders in England, both those who held in chief, and 
their tenants, thus breaking in upon the feudal compact in its most 
essential attribute, the exclusive dependence of a vassal upon his lord. 
And this may be reckoned among the several causes which prevented 
the continental notions of independence upon the crown from ever 
taking root among the English aristocracy. 
_. The best measure of William was the establishment of public peace, 
He permitted no rapine but his own. The feuds of private revenge, 
the lawlessness of robbery, were repressed. A girl loaded with gold, 
if we believe some ancient writers, might have passed safely through 
the kingdom.! But this was the tranquillity of an imperious and vigi- 
lant despotism, the degree of which may be measured by these effects, 
in which no improvement’ of civilisation had any share. There is 
assuredly nothing to wonder at in the detestation with which the Eng- 
lish long regarded the memory of this tyrant. Some advantages un- 
doubtedly, in the course of human affairs, eventually sprang from the 
Norman conquest. The invaders, though without perhaps any in- 
trinsic superiority in social virtues over the native English, degraded 
and barbarous as these are represented to us, had at least that exterior 
polish of courteous and chivalric manners, and that taste for refine- 
ment and magnificence, which serve to elevate a people from mere 
savage rudeness. Their buildings, sacred as well as domestic, be- 
came more substantial and elegant. The learning of the clergy, the 
only class to whom that word could at all be applicable, became 
infinitely more respectable in a short time after the Conquest. And 
though this may by some be ascribed to the general improvements of 
Europe in that point during the twelfth century, yet I think it was 
partly owing to the more free intercourse with France and the closer 
dependence upon Rome which that revolution produced. ‘This circum- 
stance was, however, of no great moment to the English of those 
times, whose happiness could hardly be affected by the theological 
reputation of Lanfranc and Anselm. Perhaps the chief benefits which 
the natives of that generation derived from the government of Wil- 
liam and his successors, next to that of a more vigilant police, was the 
security they found from invasion on the side of Denmark and Nor- 
way. ‘The high ‘reputation of the Conqueror and his sons, with the 
regular organisation of a feudal militia, deterred those predatory 
armies, which had brought such repeated calamity on England in 
former times. : 

The system of feudal policy, though derived to England from a 
French source, bore a very different appearance in the two countries. 


1M. Paris. I will not omit one other circumstance, apparently praiseworthy, which Ordes 
ricus mentions of William, that he:tried to learn English, in order to render justice by under 
standing every man’s complaint, but failed on account of his advanced age. This was in 
the early part of his reign, before the reluctance of the English to submit had exasperated 
his disposigion. 
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France, for about two centuries after the house of Capet had usurped 
the throne of Charlemagne’s posterity, could hardly be deemed a 
regular confederacy, much less an entire monarchy, But in England 
a government, feudal indeed in its form, but arbitrary in its exercise, 
not only maintained subordination, but almost extinguished liberty. 
Several causes seem to have conspired towards this radical difference. 
In the first place a kingdom, comparatively small, is much more 
easily kept under control than one of vast extent. And the fiefs of 
Anglo-Norman barons after the Conquest were far less consider- 
able, even relatively to the size of the two countries, than those of 
France. The earl of Chester held, indeed, almost all that county ;1 the 
earl of Shrewsbury nearly the whole of Salop. But these domains 
bore no comparison with the dukedom of Guienne, or the county of 
Toulouse. In general, the lordships of William’s barons, whether this 
were Owing to policy or accident, were exceedingly dispersed. Robert, 
earl of Moreton, for example, the most richly-endowed of his followers, 
enjoyed two hundred and forty-eight manors in Cornwall, fifty-four in 
Sussex, one hundred and ninety-six in Yorkshire, ninety-nine in Nor- 
thamptonshire, besides many in other counties. Estates so disjoined, 
however immense in their aggregate, were ill calculated for supporting 
arebellion. It is observed by Madox, that the knight’s fees of almost 
every barony were scattered over various counties. 

In the next place, these baronial fiefs were held under an actual 
derivation from the crown. The great vassals of France had usurped 
their dominions before the accession of Hugh Capet, and barely sub- 
mitted to his nominal sovereignty. They never intended to yield the 
feudal tributes of relief and aid, nor did some of them even acknow- 
ledge the supremacy of his royal jurisdiction. But the Conqueror and 
his successors imposed what conditions they would upon a set of 
barons who owed all to their grants; and as mankind’s notions of 
right are generally founded upon prescriptions, these peers grew. 
accustomed to endure many burthens, reluctantly indeed, but without 
that feeling of injury which would have resisted an attempt to impose 
them upon the vassals of the French crown. For the same reasons, 
the barons of England were regularly summoned to the great council, 
and by their attendance in it, and concurrence in the measures which 
were there resolved upon, a compactness and unity of interest was 
given to the monarchy which was entirely wanting in that of France. 
But, above all, the paramount authority of the king’s court, and those 
excellent Saxon tribunals of the county and hundred, kept within very 
narrow limits that great support of the feudal aristocracy, the right of ter- 
ritorial jurisdiction. Except in the counties palatine, the feudal courts 
possessed a very trifling degree of jurisdiction over civil, and not a 
very extensive one over criminal causes. 

We may add to the circumstances that rendered the crown power- 


1 This was, upon the whole, more like a great French fief than any Engli 

Vas, UT mi y English earldom 
Hugh de Abrincis, nephew of William I., had barons of his own, one of vont held forty-six 
and another thirty manors. Chester was first called a county-palatine under Henry II.; but 
it previously possessed all regalian rights of jurisdiction. After the forfeitures of the house 
of BL ahs pore oes the county between the Mersey and Ribble. Several eminent 
men inherited the earldom ; but upon the death of the most distinguished, Ranulf, i Sap 
fell into a female line, and Soon escheated to the crown, 2 : s wines 
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ful during the first century after the Conquest, an extreme antinathy 
of the native English towards their invaders. Both William Rufus 
and Henry I. made use of the former to strengthen themselves against 
the attempts of their brother Robert ; though they forgot their pro- 
mises to the English after attaining their object. A fact, mentioned 
by Ordericus Vitalis, illustrates the advantage which the government 
found in this national animosity. During the siege of Bridgenorth, a 
town belonging to Robert de Belesme, one of the most turbulent and 
powerful of the Norman barons, by Henry I., in 1102, the rest of the 
nobility deliberated together, and came to the conclusion, that if the 
king could expel so distinguished a subject, he would be able to treat 
them all aS his servants. They endeavoured, therefore, to bring about 
a treaty ; but the English part of Henry’s army, hating Robert de 
Belesme as a Norman, urged the king to proceed with the siege ; 
which he did, and took the castle. : 

Unrestrained, therefore, comparatively speaking, by the aristocratic 

principles which influenced other feudal countries, the administration 
acquired a tone of rigour and arbitrariness under William the Con- 
queror, which, though sometimes perhaps a little mitigated, did not 
cease during a century anda half. For the first three reigns we must 
have recourse to historians ; whose language, though vague, and per- 
haps exaggerated, is too uniform and impressive to leave a doubt of 
the tyrannical character of the government. The intolerable exactions 
of tribute, the rapine of purveyance, the iniquity of royal courts, are 
continually in their mouths, ‘‘ God sees the wretched people,” says 
the Saxon chronicler, ‘most unjustly oppressed ; first they are de- 
spoiled of their possessions, then butchered. This was a grievous 
year, (1124.) Whoever had any property, lost it by heavy taxes and 
unjust decrees,”1 The same ancient chronicle, which appears to have 
’ been continued from time to time in the abbey of Peterborough, fre- 
quently utters similar notes of lamentation. 

From the reign of Stephen, the miseries of which are not to my 
immediate purpose, so far as they proceeded from anarchy and intes- 
tine war,” we are able to trace the character of government by existing 
records. These, digested by the industrious Madox into his History 
of the Exchequer, give us far more insight into the spirit of the con- 
stitution, if we may use such a word, than all our monkish chronicles. 
It was not a sanguinary despotism. Henry II. was a prince of re- 
markable clemency ; and none of the Conqueror’s successors were as 
grossly tyrannical as himself. But the system of rapacious extortion 
from their subjects prevailed to a degree which we should rather 

1 Non facile potest narrari miseria, says Roger de Hoveden, quam sustinuit illo tempore 
[circ. ann. 1103] terra Anglorum propter regias exactiones. , 

2 The following simple picture of that reign from the Saxon Chronicle may be worth insert- 
ing: ‘‘The nobles and bishops built castles, and filled them with devilish and wicked men, 
and oppressed the peopie, cruelly torturing men for their money, They imposed taxes upon 
towns, and when they had exhausted them of everything, set them on fire. You might travel 
a day and not find one man living in a town, nor any land in cultivation. Never did the 

_ country suffer greater evils. If two or three men were seen riding up to a town, all its inha- 
bitants left it, taking them for plunderers, And this lasted, growing worse and worse, 
throughout Stephen’s reign. Men said openly that Christ and His saints were asleep.” 

3 The earliest record in the Pipe-office ts that which Madox, in conformity to the usage cf 
others, cites by the name of Magnum Rotulum quinto Stephani. But, in a particular disser- 
tation subjoined to his History of the Exchequer, he inclines, though not decisively, to refer 
this record to the reign of Henry I. 
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expect to find among. eastern slaves, than that high-spirited race of 
Normandy, whose renown then filled Europe and Asia. The right 
of wardship was abused by selling the heir and his land to the highest. 
bidder. That of marriage was carried to a still grosser excess. The 
kings of France indeed claimed the prerogative of forbidding the mar- 
riage of their vassals’ daughters to.such persons as they thought. un-. 
friendly or dangerous to themselves; but I am not aware that they 
ever compelled them to marry, much less that they turned this attri-. 
bute of sovereignty into a means of revenue. But in England, women, 
and even men, simply as tenants in chief, and not as wards, fined to 
the crown for leave to marry whom they would, or not to be compelled 
to marry any other. Towns not only fined for original grants of fran- 
chises, but for repeated confirmations, The Jews paid exorbitant sums 
for every common right of mankind, for protection, for justice. In re- 
turn, they were sustained against their Christian debtors in demands of 
usury, which superstition and tyranny rendered enormous. Men fined 
for the king’s good will; or that he would remit his anger; or to have 
his mediation with their adversaries. Many fines seem as it were 
imposed in sport, if we look to the cause; though their extent, and 
the solemnity with which they were recorded, prove the humour to. 
have been differently relished by the two parties, Thus the bishop of 
Winchester paid a ton of good wine for not reminding the king (John) 
to give a girdle to the countess of Albemarle; and Robert de Vaux 
five best palfreys, that the same king might hold his peace about 
Henry Pinel’s wife. Another paid four marks for leave to eat, (pro 
lincentid comedendi.) But of all the abuses which deformed the 
Anglo-Norman government, none was so flagitious as the sale of judi- 
cial redress. The king, we are often told, is the fountain of justice ; 
but in those ages, it was one which gold alone could unseal. Men 
fined to have right done them ; to sue in a certain court ; to implead 
a certain person ; to have restitution of Jand which they had recovered 
at law, From the sale of that justice which every citizen has.a right 
to demand, it was an easy transition to withhold or deny it, Fines 
were received for the king’s help against the adverse suitor; that is, 
for perversion. of .justice, or for delay. Sometimes they were paid by. 
Opposite parties, and, of course, for opposite ends, ‘These were called 
counter-fines ; but the money. was, sometimes, or as Lord Littleton 
thinks, invariably, returned to the unsuccessful suitor.2 nye 

Among a people imperfectly civilised, the most outrageous injustice 
towards individuals may pass without the slightest notice, while in 
matters affecting the community, the powers of government are exceed- 
ingly controlled. _It becomes, therefore, an important question, what 
prerogative these Norman kings were used to exercise in raising money, 
and in general legislation. By the prevailing feudal customs, the lord 
was entitled to demand the pecuniary aid of his vassals in’ certain 
cases. ‘These were, in England, to make his. eldest son a knight, to 
marry his eldest daughter, and to ransom himself from captivity. Ac- 
cordingly, when such circumstances occurred, aids were levied by the 
crown upon its tenants, at the rate of a mark or.a pound for every: 


_1 The most apposite instances of these exactions are well selected from Madox by Hume} 
and I have gone less into detail than would otherwise have been necessary, |” : 
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_knight’s fee! These aids, being strictly due in the prescribed cases, 
were taken without requiring the consent of parliament. Escuage, 
which was a commutation for the personal service of military tenants 
zn war, having rather the appearance of an indulgence than an imposi- 
tion, might reasonably be levied by the king? It was not till the 
charter of King John that escuage became a parliamentary assess- 
ment; the custom of commuting service having then grown general, 
and the rate of commutation being variable. 
None but military tenants could be liable for escuage,? but the in- 
ferior subjects of the crown were oppressed by tallages. The demesne 
lands of the king and all royal towns were liable to tallage; an im- 
position far more rigorous and irregular than those which fell upon the 
gentry. Tallages were continually raised upon different towns during 
all the Norman reigns, without the consent of parliament, which 
neither represented them, nor cared for their interests. . The itinerant 
justices in their circuit usually set this tax. Sometimes the tallage 
was assessed in gross upon a town, and collected by the burgesses : 
sometimes individually at the judgment of the justices, There was an 
appeal from an excessive assessment to the barons of the exchequer. 
Inferior lords might tallage their own tenants and demesne towns, 
though not, it seems, without the king’s permission, Customs upon 
the import and export of merchandise, of which the prisage of wine, 
that is, a right of taking two casks out of each yessel, seems the most 
material, were immemorially exacted by the crown. There is no ap- 
pearance that these originated with parliament. Another tax, extend- 
ing to all the lands of the kingdom, was Danegeld, the ship-money of 
those times, This name had been originally given to the tax imposed 
under Ethelred II., in order to raise a tribute exacted by the Danes. 
It was afterwards applied to a permanent contribution for the public 
defence against the same enemies. But after the Conquest, this tax is 
said to have been only occasionally required ; and the latest instance 
on record of its payment is in the 20th of Henry II. Its imposition 
appears to have been at the king’s discretion. hy hipaa 
_ The right of general legislation was undoubtedly placed in the king, 
‘conjointly with his great council; or, if the expression be thought 
more proper, with their advice. So little opposition was found in 
these assemblies by the early Norman kings, that they gratified their 
own love of pomp, as well the pride of their barons, by consulting 
them in every important business. But the limits of legislative power 
- were extremely indefinite. New laws, like new taxes, affecting the 
community, required the sanction of that assembly which was sup- 
posed to represent it ; but there was no security for individuals against 
acts of prerogative, which we should justly consider as most tyran- 


1 The reasonable aid was fixed by the statute of Westminster I., 3 Edw. I., at-twenty shil- 
lings for every knight’s fee, and as much for every twenty pound value’ of land held’ by socage: 
The aid pour faire fitz chevalier might be raised, when he entered into his fifteenth ‘year ; 
pour fille marier, when she reached the age of seven. : BRR ee ipa oi) 

2 Fit interdum, ut imminente vel insurgente in regnum hostitim machinatione, decernat rex 
de singulis feodis militum, summam aliquam solvi, marcam scilicet, yel libram unam'; unde 
militibus stipendia vel donativa sticcedant. Mavult enim princeps stipendiarios quam domes- 
ticos bellicis'exponere casibus. Hec itaque summa, quia nomine scutorum solvitur, scyta- 
gium nominatur. ¢ ' é a Ne reetoee a 

_ 8'The tenant in capité was entitled tobe reimbursed what would have been his escuage,by, 
his vassals even if he performed personal service, Madox, t ; 
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nical. Henry IL. the best of these monarchs, banished from England 
the relations and friends of Becket, to the number of four hundred. 
At another time, he sent over from Normandy an injunction, that all the 
kindred of those who obeyed a papal interdict should be banished, and 
their estates confiscated.! sl 
The statutes of those reigns do not exhibit to us many provisions 
calculated to maintain public liberty on a broad and general founda- 
tion. And although the laws then enacted have not all been pre- 
served, yet it is unlikely that any of an extensively remedial nature 
should have left no trace of their existence. We find, however, what 
has sometimes been called the Magna Charta of William the Con- 
queror, preserved in Roger de Hoveden’s collection of his laws. “ We 
will, enjoin, and grant,” says the king, “that all freemen of our kingdom 
shall enjoy their lands in peace, free from all tallage, and from every 
unjust exaction, so that nothing but their service lawfully due to 
us shall be demanded at their hands.”2 The laws of the Conqueror, 
found in Hoveden, are wholly different from those in Inguifus, and 
are suspected not to have escaped considerable interpolation.? It is 
remarkable, that no reference is made to this concession of William 
the Conqueror in any subsequent charter. However, it seems to com- 
prehend only the feudal tenants of the crown, Nor does the charter 
of Henry I., though so much celebrated, contain anything specially 
expressed but a remission of unreasonable reliefs, wardships, and 
other feudal burthens. It proceeds, however, to declare that he gives 
his subjects the laws of Edward the Confessor, with the emendations 
made by his father with consent of his barons.4 The charter of 
Stephen not only confirms that of his predecessor, but adds, in fuller 
terms than Henry had used, an express concession of the laws and 
customs of Edward. Henry II. is silent about these, although he re- 
peats the confirmation of his grandfather’s charter. The people, how- 
ever, had begun to look back to a more ancient standard of law. The 
Norman conquest, and all that ensued upon it, had endeared the 
memory of their Saxon government. Its disorders were forgotten, or, 


rather, were less odious to a rude nation, than the coercive justice by | 


which they were afterwards restrained.® Hence it became the favour- 
ite cry to demand the laws of Edward the Confessor ; and the Nor- 


1 Littleton says that this edict must have been framed by the king with the advice and 
assent of his council. But if he means his great council, I cannot suppose that all the barons 
and tenants in capite could have been duly summoned to a council held beyond seas. Some 
English barons might doubtless have been with the king, as at Verneuil in 1176, where a 
mixed assembly of English and French enacted laws for both countries. So at Northampton 
in 1165, several Norman barons voted; nor is any notice taken of this as irregular. Fitz- 
Stephen. So unfixed, or rather unformed, were all constitutional principles, 

2 Volumus etiam, ac firmiter precipimus et concedimus, ut omnes liberi homines totius 
monarchiz predicti regni nostri habeant et teneant terras suas et possessiones suas bend, et 
in pace, liberé ab omni exactione injust4, et ab omni tallagio, ita quod nihil ab iis exigatur 
vel capiatur, nisi servitium suum liberum, quod de jure nobis facere debent, et facere tenentur; 
et prout statutum est iis, et illis a nobis datum et concessum jure hereditario in perpetuum 
per commune concilium totius regni nostri preedicti. 

. F cicee ties from the words of Hoveden that they were altered from the French original 
y Glanvil, 

4 A great impression is said to have been made on the barons confederated against John by 
the production of Henry I.’s charter, whereof they had been ignorant. ut this could hardly 
have been the existing charter, for reasons alleged by Blackstone. 

* The Saxon Chronicler complains of a wittenagemot, as he calls it, or assizes, held at 
Leicester in 1124, where forty-four thieves were hanged, a greater number than was ever be« 
fore known; it was said that many suffered unjustly. 
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mans themselves, as they grew dissatisfied with the royal administration, 
fell into these English sentiments.! But what these laws were, or 
more properly perhaps, these customs subsisting in the Confessor’s 
age, was not very distinctly understood.? So far, however, was clear, 
that the rigorous feudal servitudes, the weighty tributes upon poorer 
freemen, had never prevailed before the Conquest. In claiming the 
laws of Edward the Confessor, our ancestors meant but the redress of 
those grievances which tradition told them had not always existed. 

It is highly probable, independently of the evidence supplied by the 
charters of Henry I. and his two successors, that a sense of oppression 
had long been stimulating the subjects of so arbitrary a government, 
before they gave any demonstrations of it sufficiently palpable to fina 
a place in history. But there are certainly no instances of rebellion, 
or even, as far as we know, of a constitutional resistance in parliament, — 
down to the reign of Richard I. The revolt of the earls of Leicester 
and Norfolk against Henry II., which endangered his throne and com- 
prehended his children with a large part of his barons, appears not to 
have been founded even upon the pretext of public grievances. Under 
Richard I., something more of a national spirit began to show itself. 
For the king having left his chancellor William Longchamp joint 
regent and justiciary with the bishop of Durham during his crusade, 
the foolish insolence of the former, who excluded his coadjutor from 
any share in the administration, provoked every one of the nobility. 
A convention of these, the king’s brother placing himself at their head, 
passed a sentence of removal and banishment upon the chancellor 
Though there might be reason to conceive that this would not be un- 
pleasing to the king, who was already apprised how much Longchamp 
had abused his trust, it was a remarkable assumption of power by that 
assembly, and the earliest authority for a leading principle of our con- 
stitution, the responsibility of ministers to parliament, 

In the succeeding reign of John, all the rapacious exactions usual to 
these Norman kings were not only redoubled, but mingled with other 
outrages of tyranny still more intolerable.’ These, too, were to be 
endured at the hands of a prince utterly contemptible for his folly and 
cowardice. Oneis surprised at the forbearance displayed by the barons, 
till they took arms at length in that confederacy, which ended in, esta- 
blishing the Great Charter of Liberties. As this was the first effort 

1 The distinction between the two nations was pretty well obliterated at the end of Henry 
II.’s reign, as we learn from the Dialogue on the Exchequer then written: jam cohabitantibus 
Anglicis et Normannis, et alterutrfim uxores duceutibus vel nubentibus, sic permixte sunt na- 
tiones, ut vix discerni possit hodie, de liberis loquor, quis Anglicus, quis Normannus sit 
genere; exceptis duntaxat ascriptitiis qui villani dicuntur, quibus non est liberum obstantibus 
dominis suis a sui status conditione discedere. Eapropter pene quicunque sic hodie occisus 
reperitur, ut murdrum penitur, exceptis his quibus certa sunt ut diximus servilis conditionis 
indicia. 

2 Non quas tulit, sed quas observaverit, says William of Malmsbury, concerning the Con- 
fessor’s laws. Those bearing his name in Lambard and Wilkins are evidently spurious, 
though it may not be easy to fix upon the time when they were forged. Those found in In- 

ulfus, in the French language, are genuine, and were confirmed by William the Conqueror. 
Neither of these collections, however, can be thought to have any relation to the civil libert 
of the subject. It has been deemed more rational to suppose that these longings for Edward's 
laws were rather meant for a mild administration of government, free from unjust Norman 
innovations, than any written and definitive system. ia ’ 

3 In 1207 John tock a seventh of the movables of Jay and spiritual persons, cunctis mur+ 


murantibus, sed confradicere non audentibus: But his insults upon the nobility in debaucl» 
ing thei wives and daughters were, as usually happens, the most exasperating provocation. 
ry Fat 
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towards a legal government, so is it beyond comparison the most im+ 
portant event in our history, except that Revolution, without which its 
benefits would rapidly have been annihilated. The constitution of 
England has indeed no single date from which its duration is ‘to be 
reckoned. The institutions of ‘positive law, the far more important 
changes which time has wrought in the order of society, during six 
aundred years subsequent to the Great Charter, have undoubtedly 
1essened its direct application to our present circumstances. But it is 
still the key-stone of English liberty. All that has since been obtained 
is little more than as confirmation or commentary ; and if every subse- 
quent law were to be swept away, there would still remain the bold 
features that distinguish a free froma despotic monarchy. It has been 
lately the fashion to depreciate the value of Magna Charta, as if it had 
sprung from the private ambition of a few selfish barons, and redressed 
only some feudal abuses. It is indeed of little importance by: what 
motives those who obtained it were guided. The real characters of 
men most distinguished in the transactions of that time are not easily 
determined at present. Yet if we bring these ungrateful suspicions to 
the test, they prove destitute of all reasonable foundation. An equal 
distribution of civil rights to all classes of freemen forms the peculiar 
beauty of the charter. In this just solicitude for the people, and in 
the moderation which infringed upon no essential prerogative of the . 
monarchy, we may perceive a liberality and patriotism very unlike the 
selfishness which is sometimes rashly imputed to those ancient barons. 
And, as far as we are guided by historical testimony, two great men, 
the pillars of our church and state, may be considered as entitled beyond 
the rest to the glory of this monument ; Stephen Langton, ‘archbishop 
of Canterbury, and William, earl of Pembroke. To their- temperate 
zeal for a legal government, England was indebted during that critical 
period for the two greatest blessings that patriotic statesmen could 
confer ; the establishment of civil liberty upon an immovable basis, 
and the preservation of national independence under the ancient line 
of sovereigns, which rasher men were about to exchange for’ the 
dominion of France. ea et 
By the. Magna Charta of John, reliefs were limited to a certain sum, 
according to the rank of the tenant, the waste committed by guardians 
in chivalry restrained, the disparagement in matrimony of female wards 
forbidden, and widows secured from compulsory marriage. These 
regulations, extending to the sub-vassals of the crown, redressed the 
worst grievances of every military tenant in England. The franchises 
of the city of London and of all towns and boroughs were declared in- 
violable. The freedom of commerce was guaranteed to alien merchants. 
The court of Common Pleas, instead of following the king’s person, 
was fixed at Westminster. The tyranny exercised in the neighbour- 
hood of royal forests met with some check, which was further enforced 
by the Charter of Forests under Henry II sie ra. aan 
But the essential clauses of Magna Charta are those which protect 
the personal liberty and property of all freemen, by giving security 
from arbitrary imprisonment and arbitrary spoliation, ‘No free- 
man,” says the 29th chapter of Henry III.’s charter, which, as the 
existing law, I quote in preference to that.of John, the variations pot 
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being very material, “shall be taken or imprisoned, or be disseised of 
his freehold, or liberties, or free customs, or be outlawed, or exiled, or 
any otherwise destroyed ; nor will we pass upon him, nor send upon 
him, but by lawful judgment of peers, or by the law of the land.!’ We 
will sell to no man, we will not deny, or delay to any man justice. or 
right.”. It is obvious, that these words, interpreted by any honest 
court of law, convey an ample security for the two main rights of ‘civil 
society. From the era, therefore, of King John’s charter, it must have 
been a clear principle of our constitution, that no man can be detained 
in prison without trial. Whether courts of justice framed the writ of 
Habeas Corpus in conformity to the spirit of this clause, or found it 
already in their register, it became from that era the right of every sub- 
ject to demand it. _That writ, rendered more actively remedial by the 
statute of Charles II., but founded upon the broad basis of Magna 
Charta, is the principal bulwark of English liberty; and if ever tem! 
porary circumstances, or the doubtful plea of political necessity, shall 

‘lead men to look on its denial with apathy, the most distinguishing 
characteristic of our constitution will be effaced. ; 

_ As the clause recited above protects the subject from any absolute 
spoliation of his freehold rights, so others restrain the excessive amerce- 
ments which had an almost equally ruinous operation. The magnitude 
of his offence, by the 14th clause of Henry III.’s charter, must be the 
measure of his fine ; and in every case the contenement (a word expres- 
sive of chattels necessary to each man’s station, as the arms of a gen- 
tleman, the* merchandise of a trader, the plough and waggons of a 
peasant) was exempted from seizure. A provision was made in the 
charter of John, that no aid or escuage should be imposed, except in 
the three feudal cases of aid, without consent of parliament. And this 
was extended to aids paid by the'city of London. But the clause was 
omitted in the three charters granted by Henry III.; though parlia- 
ment seems to’ have acted upon it in most part of ‘his reign. It ‘had, 
however, no reference to tallages imposed upon towns without their 
consent. Fourscore years were yet to elapse before the great prin: 
ciple of parliameritary taxation was explicitly and absolutely recog- 
nised, ~ 

A law which enacts that justice shall neither be sold, denied, nor 
delayed, stamps with infamy that government under which it had 
become necessary. But from the time of the charter, according’ to 
Madox, the disgraceful perversions of right, which are upon record in 

the rolls of the exchequer, became less frequent. 
’ From this era a new soul was infused into the people of England. 
Her liberties, at the best long in abeyance, became a tangible posses- 
a Nisi per legale judicium parium suorum, ved per legem terre, Several explanations have 
been offered of the alternative clause; which some have referred to judgment by default or 
demurier, others to the process of attachment for contempt. Certainly there are many legal 

’ procedures besides trial by jury, through which a party’s goods or person may be taken, 
Bat one may doubt whether these were in contemplation of the framers of Magna Charta. 

Tn an entry of the charter of 1217, by a contemporary hand, preserved in a book in the town- 

clerk’s office in London, called Liber Custumarum et Regnum antiquorum, .a various reading, 

ez per legem terra, occurs. And the word ved is so frequently used for e¢, that I am not 
wholly free from a suspicion that it was so intended in this place. The meaning will be, that 

* no person shall be disseised, &c., except upon a lawful cause of action or indictment found 

by the verdict ofa jury. This really seems as good as.any of the disjunctive interpretations; 

but I do not offer it with much confidence. 


t 
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sion, and those indefinite aspirations for the laws of Edward the Con- 
fessor, were changed into a steady regard for the Great Charter. Pass 
but from the history of Roger de Hoveden to that of Matthew Paris, 
from the second Henry to the third, and judge whether the victorious 
struggle had not excited an energy of public spirit to which the nation 
was before a stranger. The strong man, in the sublime language of 
Milton, was aroused from ‘sleep, and shook his invincible locks. 
Tyranny indeed and injustice will by all historians, not absolutely ser- 
vile, be noted with moral reprobation ; but never shall we find in the 
English writers of the twelfth century, that assertion of positive and 
national rights which distinguishes those of the next age, and particu- 
larly the monk of St Albans. From his prolix history we may collect 
three material propositions as to the state of the English constitution 
during the long reign of Henry III.; a prince to whom the epithet of 
worthless seems best applicable; and who, without committing any 
flagrant crimes, was at once insincere, ill-judging, and pusillanimous. 
The intervention of such a reign was a very fortunate circumstance for 
public liberty; which might possibly have been crushed in its in- 
fancy, if an Edward had immediately succeeded to the throne of 
John. 

1. The Great Charter was always considered as a fundamental law. 
But yet it was supposed to acquire additional security by frequent con- 
firmation. This it received, with some not inconsiderable variations, 
in the first, second, and ninth years of Henry’s reign. The last of 
these is in our present statute-book, and has never received any altera- 
tions; but Sir E. Coke reckons thirty-two instances, wherein it has 
been solemnly ratified. Several of these were during the reign of 
Henry III., and were invariably purchased by the grant of a subsidy. 
This prudent accommodation of parliament to the circumstances of 
their age, not only made the law itself appear more inviolable, but 
established that correspondence between supply and redress, which for 
some centuries was the balance-spring of our constitution. The char- 
ter, indeed, was often grossly violated by their administration. Even 
Hubert de Burgh, of whom history speaks more favourably than of 
Henry’s later favourites, though a faithful servant of the crown, seems, 
as is too often the case with such men, to have thought the king’s 
honour and interest concerned in maintaining an unlimited preroga- 
tive. Thé government was, however, much worse administrated after 
his fall, From the great difficulty of compelling the king to observe 
the boundaries of iaw, the English clergy, to whom we are much in- 
debted for their zeal in behalf of liberty during this reign, devised — 
means of binding his conscience and terrifying his imagination by reli- 
gious sanctions. The solemn excommunication, accompanied with the 
most awful threats, pronounced against the violators of Magna Charta, 
is well known from our common histories. The king was a party to 
this ceremony, and swore to observe the charter. But Henry IIL, 
though a very devout person, had his own notions as to the validity of 
an oath that affected his power, and, indeed, passed his life in a series 
of perjuries. According to the creed of that age, a papal dispensation 
might annul any prior engagement; and he was generally on suffis 
ciently good terms with Rome to obtain such an indulgence, re 
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_ 2. Though the prohibition of levying aids or escuages without con- 
sent of parliament had been omitted in all Henry’s charters, an omis- 
sion for which we cannot assign any other motive than the disposition 
of his ministers to get rid of that restriction, yet neither one nor the 
other seem in fact to have been exacted at discretion throughout his 
reign. On the contrary, the barons frequently refused the aids, or 
rather subsidies, which his prodigality was always demanding. In- 
deed, it would probably have been impossible for the king, however 
frugal, stripped as he was of so many lucrative though oppressive 
prerogatives by the Great Charter, to support the expenditure of 
government from his own resources. ‘Tallages on his demesnes, and 
especially on the rich and ill-affected city of London, he imposed 
without scruple ; but it does not appear that he ever pretended to a 
right of general taxation. We may therefore take it for granted, that 
the clause in John’s charter, though not expressly renewed, was still 
considered as of binding force. The king was often put to great in- 
’ convenience by the refusal of supply ; and at one time was reduced 
to sell his plate and jewels, which the wealthy citizens of London 
buying, he was provoked to exclaim with envious spite against their 
riches, which he had not been able to exhaust. 

3. The power of granting money must of course imply the power of 
withholding it ; yet this has sometimes been little more than a nominal 
privilege. But in this reign the English parliament exercised their 
right of refusal, or, what was much better, of conditional assent. Great 
discontent was expressed at the demand of a subsidy in 1237; and 
the king alleging that he had expended a great deal of money on his 
sisters marriage with the emperor, and also upon his own, the barons 
answered, that he had not taken their advice in those affairs, nor 
ought they to share the punishment of acts of imprudence they had 
not committed.! In 1241, a subsidy having been demanded for the 
war in Poitou, the barons drew up a remonstrance, enumerating all 
the grants they had made on former occasions, but always on condi- 
tion that the imposition should not be turned into precedent. Their 
last subsidy, it appears, had been paid into the hands of four barons, 
who were to expend it at their discretion for the benefit of the king 
and kingdom, an early instance of parliamentary control over public 
expenditure. On a similar demand in 1244, the king was answered by 
complaints against the violation of the charter, the waste of former 
subsidies, and the maladministration of his servants.2. Finally, the 
barons positively refused any money ; and he extorted 1500 marks 
from the city of London. Some years afterwards they declared their 
readiness to burthen themselves more than ever, if they could secure 
the observance of the charter ; and requested that the justiciary, chan- 
cellor, and treasurer might be appointed with consent of parliament, 
according, as they asserted, to ancient custom, and might hold their 


offices during good behaviour.? 


1 Quod hzc omnia sine consilio fidelium suorum facerat, nec debuerant esse poenz participes, 
qui fuerant a culpa immunes. a dbo i 

2 Matthew Paris’s language is particularly uncourtly: rex cum instantissimé, ne dicam 
impudentissimé, auxilium pecuniare ab iis iterum postularet, toties lzsi et illusi, contra- 
dixerunt ei unanimiter et uno ore in facie. 

3 De communi consilio regni, sicut ab antiquo consuetum et justum. This was not so great 
am encroachment as it may appear. Ralph de Neville, bishop of Chichester, ha@ been made 
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Forty years of mutual dissatisfaction had elapsed, when’ a signal 
act‘of Henry’s improvidence brought on a crisis which endangered 
his throne. Innocent IV., out of mere animosity against the family 
of Frederic H., left no means untried to raise up a competitor for the 
crown of Naples, which Manfred had occupied. Richard, earl .of 
Cornwall, having been prudent enough ‘to decline this speculation, 
the pope offered to support Henry’s second son, Prince Edmund. 
Tempted by such a prospect, the silly king involved himself in irre- 
trievable embarrassments by prosecuting an enterprise which could 
not possibly be advantageous to England, and upon which he entered 
without the advice of his parliament. Destitute himself of money, he 
was compelled to throw the expense of this new crusade upon the 
pope; but the assistance of Rome was never gratuitous, and Henry 
actually pledged his kingdom for the money whichshe might expend in: 
a war for her advantage and his own. He did not-even want the 
effrontery to tell parliament, in 1257, introducing his son Edmund:as 
king of Sicily, that they were bound for the repayment of fourteen 
thousand marks with interest... The pope had, also, in furtherance of 
the Neapolitan project, conferred upon Henry the tithes of all bene- 
fices in England, as well as the first-fruits of such as should be vacant. 
Such a concession drew upon the king the implacable resentment. of 
his clergy, already complaining of the cowardice or connivance that 
had during all his reign exposed them to the shameless exactions of 
Rome. Henry had. now indeed cause to regret his precipitancy. 
Alexander IV., the reigning pontiff, threatened him not only with a 
revocation of the grant to his son, but with an excommunication and. 
general interdict, if the money advanced on his account should not.be 
immediately repaid,! and a Roman agent explained the demand to a 
parliament assembled at London. The sum.required was so.enormous, 
we are told, that it struck all the hearers with astonishment and hor- 
ror, The nobility, of the realm were indignant to think that one 
man’s supine folly should thus bring them to ruin.2 Who can deny 
that: measures beyond the ordinary course of the constitution were 
necessary to control so prodigal, and injudicious.a sovereign? Accord- 
ingly, the barons insisted that twenty-four persons should be nominated, 
half by the king, and half by themselves, to reform. the state of the 


kingdom. These were appointed on the.meeting of the parliament at, 


Oxford, after a prorogation. 
The seven years that followed are a revolutionary period, the events 


Chancellor in 1223, assensu totius regni; itaque scilicet ut non deponeretur ab ejus sigilli 
custodia nisi totius regni ordinante consensu et consilio. Accordingly, theking demanding the 
great seal from him in 1236, he refused to give it up, alleging that haing received it in the 
general council of the kingdom, he could not resign it without the same authority. And the 
parliament of 1248 complained that the king had not followed the steps of his predecessors ia 
appointing these three great officers by their consent.. What had been in fact the practice of 
former kings, I do not know; but it ‘is not likely to have been such as they represent. 
Henry, however, had named the archbishop of York to the regency of the kingdom during 


his absence beyond the sea in 1242, de consilio omnium comitum et baronum nostrorum et 


omnium fidelium nostrorum, Rymer. 

.1 Rymer. This inauspicious negotiation for Sicily, which is not altogether unlike that of 

James I. about the Spanish match, in its folly, bad success, and the dissatisfaction it occas 

sioned at home, receives a good deal of illustration from documents in Rymer’s collection. > 
2 Quantitas pecumice ad tantam ascendit summam, ut stuporem simul et horrorem in auri- 


bus generaret audientium. Doluit igitur nobilitas regni, se unius hominis ita confundi. 


supina simplicitate. M. Paris. 


———- 
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ef which we! donot find satisfactorily explained by tlie historians of 
the time.! A king, divested of prerogatives by his people, soon appears 
even to: themselves an injured party, And, as the baronial oligarchy 
acted with that arbitrary temper which is never pardoned in a: govern- 
ment that has an air of usurpation about it, the royalists began to gain 
ground, chiefly through the defection of some who had joined in the 
original limitations imposed on the crown, usually called the provisions 
of Oxford. .An ambitious man, confident in his talents.and popularity, 
ventured to display too marked a superiority above his fellows in the 
same cause. But neither his character, nor the battles of Lewes and 
Evesham fall strictly within the limits of a constitutional history. It 
is however,important to observe, that, even in the moment of success, 
Henry III..did not presume to revoke any part of the Great Charter. 
His victory had been achieved by the arms of the English nobility, 
who had, generally speaking, concurred in the former measures against 
his government, and whose opposition to. the earl of Leicester’s usur- 
pation was compatible with a steady attachment to constitutional 
liberty.? 
The opinions of eminent lawyers are undoubtedly, where legislative 
or judicial authorities fail, the best evidence that can be adduced in 
constitutional history. It will therefore be satisfactory to select a few 
passages from Bracton, himself a judge at the end of Henry II1.’s 
reign, by which the limitations of prerogative by law will clearly appear 
to have been fully established. “The king,” says he, “must not be 
subject to any man, but to God and the law; for the law makes him 
king. Let the king therefore give to the law what the law gives to 
him, dominion and power, for there is no king where will and not law 
bears rule.” “The king (in another. place) can do nothing on earth, 
being a minister of God, but what he can do by law; nor is what is, 
said (in the Pandects) any objection, that whatever the prince pleases 
shall be law; because by the words that follow in that text it appears 
to design not any mere will of the prince, but that which is established 
by the advice of his counsellors, the king giving his authority, and 
deliberation being had upon it.”3 This passage is undoubtedly a mis- 
representation of the famous lex regia, which has ever been interpreted 
to convey the ‘unlimited power of the people to their emperors, But 
the very circumstance of so perverted a gloss put upon this text is a 
proof that no other doctrine could be admitted in the law of England, 
In another passage, Bracton reckons as superior to the king, “not only 
God:and the law, by which he is made king, but his court of earls and 
barons ; for the former (comites) are so styled as associates of the 
king, and whoever has an associate, has a master ;* so that if the king 
were without a bridle, that is, the law, they ought to put a bridle upon 
him.” ' Several other passages in Bracton might be produced to the 


1 The best account of the provisions of Oxford in 1260, and the circumstances connected 
with them, is found in the Burton Annals. Many of these provisions were afterwards enacted 
in the statute of Marlebridge. Y 

_2 The earl. of Gloucester, whose. personal quarrel with Montfort had overthrown the 
baronial oligarchy, wrote to thé king in 1267, ut provisiones Oxoniz teneri faciat per regnum 
suum, et ut promissa sibi apud Evesham de facto compleret. Matt. Paris. 

~3 M. Paris’s-words are nearly copied from Glanyil’s introduction to his treatise. 

4 This means, I suppose, that he who acts with the consent of others must be restrained by 
them ; but it is ill expressed, 
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same import; but these are sufficient to demonstrate the important 
fact, that however extensive or even indefinite might be the royal 
prerogative in the days of Henry III., the law was already its superior, 
itself but made part of the law, and was incompetent to overthrow it. 
It is true, that in this very reign the practice of dispensing with 
statutes by a non-obstante was introduced, in imitation of the papal 
dispensations. But this prerogative could only be exerted within 
certain limits, and however pernicious it may be justly thought, was, 
when thus understood and defined, not, strictly speaking, incompatible 
with the legislative sovereignty of parliament. , 

In conformity with the system of France and other feudal countries, 
there was one standing council, which assisted the kings of England 
in the collection and management of their revenue, the administration 
of justice to suitors, and the despatch of all public business. This 
was styled the King’s Court, and held in his palace, or wherever he 
was personally present. It was composed of the great officers; the 
chief justiciary ;} the chancellor, the constable, marshal, chamberlain, 
steward, and treasurer, with any others whom the king might appoint. 
Of this great court there was, as it seems, from the beginning a parti- 
cular branch, in which all matters relating to the revenue were exclu- 
sively transacted. This, though composed of the same persons, yet 
being held in a different part of the palace, and for different business, 
was distinguished from the king’s court by the name of the exchequer ; 
a separation which became complete, when civil pleas were decided 
and judgments recorded in this second court.* 

It is probable, that in the age next after the Conquest, few causes, 
in which the crown had no interest, were carried before the royal tri- 
bunais ; every man finding a readier course of justice in the manor or 
county to which he belonged.’ But, by degrees, this supreme juris- 
diction became more familiar; and as it seemed less liable to partiality 
or intimidation than the provincial courts, suitors grew willing to sub- 
mit to its expensiveness and inconvenience. Itwas obviously the interest 
of the king’s court to give such equity and steadiness to its decisions 


1 The Chief Justiciary was the greatest subject in England. Besides presiding in the 
king’s court, and in the Exchequer, he wa® originally, by virtue of his office, the regent of the 
kingdom during the absence of the sovereign, which, till the loss of Normandy, occurred very 
frequently. Writs, at such times, ran in his name, and were tested by him. His appoint- 
ment upon these temporary occasions was expressed, ad custodiendum loco nostro terram 
nostram Angliz et pacem regni nostri; and all persons were enjoined to obey him tanquam 
justitiario nostro. Sometimes, however, the king issued his own writ de ultra mare. The 
first time when the dignity of this office was impaired was at the death of John, when the 
justiciary, Hubert de Burgh, being besieged in Dover Castle, those who proclaimed Henry 
IIT. at Gloncacter constituted the earl of Pembroke governor of the king and kingdom, 
Hubert still retaining his office. This is erroneously stated by Matthew Paris, who has 
misled Spelman in his Glossary : but the truth appears from Hubert’s answer to the articles 
of charge against him, and from a record in Madox, wherein the earl of Pembroke is named 
rector regis et regni, and Hubert de Burgh justiciary.. In 1241, the archbishop of York was 
appointed to the regency during Henry’s absence in Poitou, without the title of justiciary. 
Still the office was so considerable, that the barons who met in the Oxford parliament of 1258 
insisted that the justiciary should be annually chosen with their approbation. But the subse- 
quent successes of Henry prevented this being established ; and Edward I. discontinued the 
office altogether. 

2 For everything that can be known about the Curia Regis, and especially this branch of 
it, the student of our constitutional history should have recourse to Madox’s History of the 
Exchequer, and to the Dialogue de Scaccario, written in the time of Henry II. by Richard, 
bishop of Ely, though commonly ascribed to Gervase of Tilbury. This treatise he will find 
subjoined to Madox’s work. 

3 Omnis causa terminetur comitatu, vel hundredo, vel halimoto socam habentium. 
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as might encourage this disposition, Nothing could be more advan- 
tageous to the king’s authority, nor, what perhaps was more imme- 
diately regarded, to his revenue ; since a fine was always paid for leave 
to plead in his court, or to remove thither a cause conimenced below. 
But because few, comparatively speaking, could have recourse to so 
distant a tribunal as that of the king’s court, and perhaps also on ac- 
count of the attachment which the English felt to their ancient right 
of trial by the neighbouring freeholders, Henry II. established itinerant 
justices, to decide civil and criminal pleas within each county. This 
excellent institution is referred by some to the twenty-second year of 
that prince; but Madox traces it several years higher.) We have 
owed to it the uniformity of our common law, which would otherwise 
have been split, like that of France, into a multitude of local customs ; 
and we still owe to it the assurance, which is felt by the poorest and 
most remote inhabitant of England, that his right is weighed by the 
same incorrupt and acute understanding, upon which the decision of 
‘the highest questions is reposed. The justices of assize seem originally 
to have gone their circuits annually ; and as part of their duty was to 
set tallages upon royal towns, and superintend the collection ‘of the 
‘revenue, we may be certain that there could be no long interval. This 
annual visitation was expressly confirmed by the twelfth section of 
Magna Charta, which provides also, that no assize of novel disseisin, 
or mort d’ancestor, should be taken except in the shire where the lands 
in controversy lay. Hence this clause stood opposed on the one hand 
to the encroachments of the king’s court, which might otherwise, by 
drawing pleas of land to itself, have defeated the suitor’s right to a 
jury from the vicinage ; and on the other, to those of the feudal aristo- 
cracy, who hated any interference of the crown to chastise their viola- 
tions of law, or control their own jurisdiction. Accordingly, while the 
confederacy of barons against Henry III. was in its full power, an 
attempt was made to prevent the regular circuits of the judges.? 

Long after the separation of the exchequer from the king’s court, 
another branch was detached for the decision of private suits, ‘This 
had its beginning, in Madox’s opinion, as early as the reign of Richard 
1.3 But it was completely established by Magna Charta. ‘“ Common 
pleas,” it is said in the fourteenth clause, “shall not follow our court, 
but be held in some certain place.” Thus was formed the Court of 
Common Bench at Westminster, with full and, strictly speaking, 
exclusive jurisdiction over all civil disputes, where neither the king’s 
interest, nor any matter savouring of a criminal nature was concerned. 
For of such disputes neither the Court of King’s Bench, nor that of 
‘Exchequer, can take cognisance, except by means of a legal fiction, 


1 Lord Littleton thinks that this institution may have been adopted in imitation of Louis 
VI., who, half a century before, had introduced a similar regulation in his dominions. 

2 Justiciarii regis Angliz, qui dicuntur itineris, missi Herfordiam, Pre suo exequéendo 
officio repelluntur, allegantibus his qui regi adversabantur, ipsos contra formam provisionum 
Oxoniz nuper factarum venisse. 

3 Justices of the bench are mentioned several years before Magna Charta. But Madox 
thinks the chief justiciary of England might preside in the two courts, as well as in the exche- 

uer. Afterthe erection of the Common Bench, the style of the superior court began to alter, 

t ceased by degrees to be called the king’s court. Pleas were said to be held coram rege, 
or coram rege ubicunque fuerit. And thus the court of king’s bench was formed out of the 
semains of the ancient curia regis, 
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which, in the one case, supposes an act of force, and, in the other, 2 
debt to the-erown. 3 : 

The principal officers of state, who«had originally been effective 
members of the king’s court, began to withdraw from it, after this 
separation into three courts of justice, and left their places to regular 
lawyers ; though the treasurer and chancellor of the exchequer have. 
still seats on the equity side of that court, a vestige of its ancient con- 
stitution. It would, indeed have been difficult for men bred in camps 
or palaces to fulfil the ordinary functions: of judicature, under such a 
system of law as had grown up in England. The rules of legal de+ 
cision, among. a rude people, are always very simple; not serving 
much to guide, far less to control, the feelings of natural equity. Such 
were those which prevailed among the Anglo-Saxons; requiring no 
subtler intellect, or deeper learning, than the earl or sheriff at the head 
of his county-court might be expected to possess. But a great change 
was wrought.in about a century after the Conquest. Our English 
lawyers, prone to magnify the antiquity, like the other merits of their 
system, are apt to carry up the date of the common law, till, like the 
pedigree of an illustrious family, it loses itself.in.the obscurity ot 
ancient time. Even, Sir Matthew Hale does not hesitate to say, that 
its origin is.as undiscoverable as that of the Nile. But though some 
features of the common law may be distinguishable in Saxon times, 
while our limited knowledge prevents us from assigning many of its 
peculiarities to any determinable period, yet the general character and 
most-essential parts of the system were of much later growth... The 
laws of the Anglo-Saxon kings, Madox truly observes, are as different 
from those collected by Glanvil as the laws of two different nations. The 
pecuniary compositions for crimes, especially for homicide, which run 
through the Anglo-Saxon code down to the laws ascribed to Henry I., 
are not mentioned by Glanvil. Death seems to have been the regular 
punishment of murder, as well as robbery. Though. the investigation 
by means of ordeal was not disused in his time, yet trial by combat, 
of which we find no instance before the Conquest, was evidently pre- 
ferred. Under the Saxon government, suits appear to have com- 
menced, even before the king, by verbal or written complaint ; at 
least, no trace remains of the original writ, the foundation of our civil 
procedure, The descent of lands before the Conquest was according 
to the custom of gavelkind, or equal partition among the children ; in 
the age of Henry I., the eldest son took the principal fief to his own 
share; in that of Glanvil he inherited all the lands held by knight 
service ;, but the descent of socage lands depended on the particular 
custom of the estate. By the Saxon laws, upon the death of the son 
without issue, the father inherited ; by our common law, he is abso- 
lutely, and in every case, excluded. Lands were, in general, devisable 
by testament before the Conquest ; but not in ‘the time of Henry II., 
except by particular custom. These are sufficient samples Of the 
differences between our Saxon and Norman jurisprudence; but the 

1 A citizen of London, suspected of murder, having failed in the ordeal of cold: water, was 
hanged by order of Henry II., though he offered five hundred marks to save his life. I¢ 
appears as if the ordeal were permitted to persons already convicted by the verdict of a jury. 


If they escaped.in this purgation, yet, in cases of. murder the bani 
r : 3 ' y were banished the realm, 
Ordeals were abolished about the beginning of Henry IIL.’s reign. 
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distinct character-of the two will strike more forcibly every one: who 
peruses successively the laws published by Wilkins, and the treatise 
ascribed to Glanvil...The former resemble the: barbaric codes of the 
continent, and the capitularies. of Charlemagne and his family ; minute 
to an excess in apportionating punishments, but sparing and indefinite 
in treating of civil rights ; while the other; copious, discriminating and 
technical, displays the characteristics as well as unfolds the principles 
of English law. It is difficult to assert anything decisively as to the 
period between the Conquest and the reign of HenryIk., which pre- 
sents fewer materials for legal history than the preceding age ; but the 
treatise denominated: the Laws of Henry I., compiled at thé soonest 
about the end of Stephen’s reign,! bears so much of a Saxon character, 
that I should be inclined to ascribe our present common law to a date, 
so far as it is capable of any date, not-much antecedent to the publica- 
tion of Glanvil.2. At the same time, since no kind of evidence attests 
‘any sudden and radical change in the jurisprudence of England, the 
- Question must be considered: as left in great obscurity. Perhaps it 
might. be reasonable to conjecture, that the treatise called, Leges 
Henrici Primi contains the ancient usages still prevailing in; the in- 
ferior. jurisdictions, and that of Glanvil'the rules established by the 
Norman lawyers of the king’s court, which would of course acquire a. 
general recognitaon and efficacy, in consequence ‘of. the institution: of 
justice holding their assizes periodically throughout the country. 

The capacity of deciding legal controversies was now only to be 
found in men who had devoted themselves to that peculiar study ; anda 
race of such men arose, whose eagerness and even enthusiasm in the 

rofession of the law were stimulated by the self-complacency of intel- 
lectual dexterity in threading its intricate and thorny mazes.. The Nor- 
mans are noted in their own country:for a shrewd and litigious temper, 
which may have given a character to-our ‘courts of justice in early. 
times. Something too of that excessive’subtlety, and that preference 
of technical to rational principles, which runs through our system, 
may be imputed to the scholastic philosophy which was in yogue 
during the same period, and is marked by the’same features.’ But we 
have just reason to boast of the leading causes of these defects ; an 
adherence to fixed rules, and a jealousy of judicial discretion, which 
have in no country, I believe, been carried to such a length. Hence 
precedents of adjudged. cases, becoming authorities for the future, 
have been constantly noted, and form indeed almost the sole ground 
of argument in questions of mere law, But these authorities being 
frequently unreasonable and inconsistent, partly from the infirmity of 
all human reason, partly from the imperfect manner in which. a num- 
ber of unwarranted and incorrect reporters have handed them down, 
later judges grew anxious to elude by impalpable distinctions what 
they did not venture to overturn. In some instances this ‘evasive 
skill has been applied to acts of the legislature. Those who are moder- 
ately conversant with the history of our law will easily trace other 
circumstances that have co-operated in producing that technical and 


1 The Decretum of Gratian, quoted in this treatise, was not publisned in Italy till: rEST, : 
_* Lord, Littleton has given reasons for supposing that Glanvil was not the author, of: this 
treatise, but some clerk under.his direction. dass yugtaltay oe onath , j 
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subtle system, which regulates the course of real property. For as 
that formed almost the whole of our ancient jurisprudence, it is there 
that we must seek its original character.’ But much of the same spirit 
pervades every part of the law. No tribunals of a civilised people ever 
borrowed so little, even of illustration, from the writings of philo- 
sophers, or from the institutions of other countries. Hence law has 
been studied, in general, rather as an art than a science, with more 
solicitude to know its rules and distinctions, than to perceive their 
application to that for which all rules of law ought to have been estab- 
lished, the maintenance of public and private rights. Nor is there 
any reading more jejune and unprofitable to a philosophical mind than 
that of our ancient law+books. Later times have introduced other in- 
conveniences, till the vast extent and multiplicity of our laws have 
become a practical evil of serious importance ; and an evil which, 
between the timidity of the legislature on the one hand, and the sel- 
fish views of practitioners on the other, is likely to reach, in no long 
period, an intolerable excess. Deterred by an interested clamour 
against innovation from abrogating what is useless, simplifying what 
is complex, or determining what is doubtful, and always more inclined 
to stave off an immediate difficulty by some patch-work scheme of 
modifications and suspensions, than to consult for posterity in the 
comprehensive spirit of legal philosophy, we accumulate statute 
upon statute, and precedent upon precedent, till no industry can ac- 
quire, nor any intellect digest the mass of learning that grows upon 
the panting student; and our jurisprudence seems not unlikely to be 
simplified in the worst and least honourable manner, a tacit agree- 
ment of ignorance among its professors. Much indeed has already 
gone into desuetude within the last century, and is known only as an 
occult science by a small number of adepts. We are thus gradually 
approaching the crisis of a necessary reformation, when our laws, like 
‘those of Rome, must be cast into the crucible. It would be a dis- 
grace to the nineteenth century if England could not find her Tri- 
bonian.! 

This establishment of a legal system, which must be considered as 
complete at the end of Henry III.’s reign, when the unwritten usages 
of the common law, as well as the forms and precedents of the courts, 
were digested into the great work of Bracton, might, in some respects, 
conduce to the security of public freedom. For, however highly the 


1 Whitelocke, just after the Restoration, complains that ‘‘ Vow the volume of our statutes’ 
s grown or swelled to a great bigness.” The volume! What would he have said to the. 


monstrous birth of a volume triernially, filled with laws professing to be the deliberate work 
of the legislature, which every subject is supposed to read, remember, and understand! The 
excellent sense of the following sentences from the same passage may well excuse me from 
quoting them, and, perhaps, in this age of bigoted averseness to innovation, I have need of 
some apology for what I have ventured to say in the text. ‘‘I remember the opinion of a 
wise and learned statesman and lawyer (the chancellor Oxenstiern) that multiplicity of written 
laws do but distract the judges, and render the law less certain; that where the law sets due 
and clear bounds betwixt the prerogative royal, and the rights of the people, and gives 
remedy in private causes, there needs no more laws to be increased ; for thereby litigation 
will be increased likewise. It were a work worthy of a parliament, and cannot be done othere 
wise, to cause a review of all our statutes, to repeal such as they shall judge inconvenient to 
remain in force; to confirm those which they shall think fit to stand, and those several 
statutes which are confused, some repugnant to others, many touching the same matters, to 
be reduced into certainty, all of one subject into one statute, that perspicuity may appear in 
our written laws, which at this day few students or sages can find in them.” 


———— 
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prerogative might be strained, it was incorporated with the law, and 
treated with the same distinguishing and argumentative subtlety as 
every other part of it. Whatever things, therefore, it was asserted 
that the king might do, it was a necessary implication, that there were 
other things which he could not do; else it were vain to specify the 
former. It is not meant to press this too far; since undoubtedly the 
bias of lawyers towards the prerogative was sometimes too discernible. 
But the sweeping maxims of absolute power, which servile judges and 
churchmen taught the Tudor and Stuart princes, seem to have made 
no progress under the Plantagenet line. 

Whatever may be thought of the effect which the study of the law 
had upon the rights of the subject, it conduced materially to the secu- 
rity of good order by ascertaining the hereditary succession of the 
crown. Five kings, out of seven that followed William the Conqueror, 
were usurpers, according at least to modern notions. Of these, Stephen 
alone encountered any serious opposition upon that ground ; and with 
respect to him, it must be remembered that all the barons, himself 
included, had solemnly sworn to maintain the succession of Matilda. 
Henry II. procured a parliamentary settlement of the crown upon his 
eldest and second sons; a strong presumption that their hereditary 
right was not absolutely secure. A mixed notion of right and choice, 
in fact, prevailed as to the succession of every European monarchy. 
The coronation-oath and the form of popular consent then required 
were considered as more material, at least to perfect a title, than we 
deem them at present. They gave seisin, as it were, of the crown, 
and, in cases of disputed pretensions, had a sort of judicial efficacy. 
The Chronicle of Dunstaple says, concerning Richard I., that he was 
“elevated to the throne by hereditary right, after a solemn election by 
the clergy and people ;”! words that indicate the current principles of 
that age. It is to be observed, however, that Richard took upon him 
the exercise of royal prerogatives, without waiting for his coronation. 
The succession of John has certainly passed in modern times for 
an usurpation. I do not find that it was considered as such by his 
own: contemporaries on this side of the channel. The question of 
inheritance between an uncle and the son of his deceased elder 
brother was yet unsettled, as we learn from Glanvil, even in private 
succession. In the case of sovereignties, which were sometimes 
contended to require different rules from ordinary patrimonies, it 
was, and continued long to be, the most uncertain point in public 
law. John’s pretensions to the crown might therefore be such as the 
English were justified in admitting, especially as his reversionary title 
seems to have been acknowledged in the reign of his brother Richard. 
If indeed we may place reliance on Matthew Paris, archbishop Hubert, 
on this occasion, declared in the most explicit terms that the crown was 
elective, giving even to the blood royal no other preference than their 
merit might challenge. Carte rejects this as a fiction of the historian ; 
and it is certainly a strain far beyond the constitution, which, both 
before and after the Conquest, had invariably limited the throne to one 
royal stock, though not strictly to its nearest branch. In a charter of 


1 Littleton. Hezreditario jure promovendus in regnum, post cleri et populi solemnemeteo- 
ticnem, 
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and through the consent and favour of the church and people.”*' | 
» It is deserving of remark, that during the rebellions against this 
prince and his son Henry III., not a syllable was breathed in favour 
of Eleanor, Arthur’s sister, who, if the present rules of succession had 
been established, was the undoubted heiress of his right. The barons 
chose rather to call‘in the aid of Louis, with scarcely a ‘shade of title, 
though with much better means of maintaining himself. One should 
think that men whose fathers had been in the field for Matildacould make 
no difficulty about female succession. - But'I doubt whether, notwith- 
standing that precedent, the ‘crown of England was universally acknow- 
ledged to‘be capable of descending to a female heir. Great averseness 
had been shown by the nobility of Henry I. to his proposal of settling 
the kingdom on his daughter. And from a remarkable passage, which 
I shall. produce in a note, it appears that even in the reign of Edward 
III: the succession was supposed to be confined to the male line.2 
»At-length, about the middle of the thirteenth century, the lawyers 
applied to the crown the same strict principles of descent which regu- 
late’ a private inheritance. Edward I. was proclaimed immediately 
upon his father’s death, though absent in Sicily.. Something, however, 
of the old ‘principle may be traced in this proclamation, issued in’ his 
name bythe guardians of the realm, wheré he' asserts the crown of 
England “to have devolvedupon him ‘by hereditary succession and 
the will of his nobles.”®* These last words were omitted. in the: pro- 
clamation of Edward II.;4 since whose time: the crown. has’ been 
absolutely hereditary. |The coronation oath, and the recognition of 
the people at that-solemnity, are formalities which convey no right 
éither to the ‘sovereign or the people, though they may testify the 
duties of each. «. ; oes Arty 
‘I cannot conclude the present chapter without observing one: most 
prominent and characteristic distinction between the constitution: of 
England and that of every other country in Europe ; I mean, its refusal 
-of'civil privileges to the lower’ nobility, or those whom we denominate 
the gentry. “In France, in Spain, in Germany, wherever in short we 
look, the’appellations of nobleman and gentleman: have been’ strictly 
synonymous.’ Those entitled to bear them. by descent; by tenure of 
land, by office or royal creation, have’formed'a class distinguished by 


the first year of his reign, John calls himself king “ by hereditary right, 


1 Jure hereditario, et mediante tam cleri et populi consensu et favore. Gurdon. : 

2 This is intimated by the treaty made in 1339 for a marriage between the eldest son of 
Edward IH. and the duke of Brabant’s daughter. Edward therein promises that, if his son 
should die before him, leaving male issue, he will procure the consent of his barons, nobles, 
and cities—that is, of parliament: nobles here meaning knights, if the word has any distinct 
sense—for such issue to inherit the kingdom; and if he die, leaving a daughter only, Edward 
or his heir'shall make such provision for her as belongs to the daughter of a king. It may 
be inferred from this instrument that, in Edward’s intention, if not by the constitution, the 
Salic law was to regulate the succession of the English crown. This law, it must be remem- 
bered, he was compelled to admit in his claim on the kingdom of France, though with a 
certain, modification which gave-a pretext of title to himself. A : 

3 Ad nos regni gubernaculum successione hzreditaria, ac procerum regni voluntate, et 
fidelitate nobis przéstita sit devolutum: Brady expounds procerum voluntate to mean will- 
ingness, not will; as much as.to say, they:acted readily and without command: But in all 
probability it was intended-to save the usual form of consent. ltrs 

4 Walsingham asserts that Baward II. ascended the throne non tam jure hereditario quam 
mnanimi assensu procerum et magnatum, p..95. Perhaps we should omit the word zon, and 
. ett intend to say that the king had not only his hereditary title, but the free consent gf 

s barens. 
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privileges inherent in their blood from ordinary freemen. Marriage 
with noble families, or the purchase of military fiefs, or the participa- 
tion of many civil offices were, more or less, interdicted to the commons 
of France and the empire. Of these restrictions, nothing, or next to 
nothing, was ever known in England. ‘The lawhas never taken notice 
of gentlemen.t From the reign of Henry III. at least, the legal equality 
of all: ranks below the pecrage was, to every essential purpose, as com- 
plete as at present. Compare two writers nearly contemporary, Bracton 
with Beaumanoir, and mark how the customs of England are distin- 
guishable in this respect. The Frenchman ranges the people under 
three divisions, the noble, the free, and the servile ; our countryman 
has no generic class, but freedom and villenage. No restraint seems 
ever to have lain upon marriage ; nor have the children even of a peer 
been ever deemed to lose any privilege by his union with a commoner. 
The purchase of lands held by knight-service was always open to all 
freemen. A few privileges indeed were confined to those who had 
received knighthood. . But, upon the whole, there was a virtual equality 
of rights among all the commoners of England. What is most parti- 
cular is, that the peerage itself imparts no privilege except to its actual 
possessor. In-every other country, the descendants of nobles cannot 
but themselves be noble, because their nobility is the immediate conse- 
‘quence of their birth: But though we commonly say that the blood of 
a peer is ennobled, yet this expression seems hardly accurate, and fitter 
for heralds than lawyers; since in truth nothing confers nobility but 
the actual descent of a peerage. “The sons of peers, as we well know, 
are commoners, and totally destitute of any legal right beyond a barren 
precedence,: 
_ There is no part, perhaps, of our constitution so’ admirable as this 
‘equality of civil rights; this zsozomza, which the philosophers of 
ancient Greece only hoped to find in democratical government.” 
From the beginning our law has been no respecter of persons.’ It 
screens not the gentleman of ancient lineage from the judgment of an 
ordinary jury, nor from ignominious punishment. It confers not, it 
never did confer, those unjust immunities from public burthens, which 
the superior orders arrogated to themselves upon the continent. Thus 
while the privileges of our peers, as hereditary legislators of a free 
people, are incomparably more valuable and dignified in their nature, 
they are far less invidious in their exercise than those of any other 
nobility in Europe. It is, I am firmly persuaded, to this peculiarly 
1 It is hardly worth while, even for the sake of obviating cavils, to notice as an exception 
the statute of 23 H. VI. c. 14, prohibiting the election of any who were not born gentlemen 
for knights of the shire. Much less should I have thought of noticing, if it had not-been 
suggested as an objection, the provision of the statute of Merton, that guardians in chivalry 
shall not marry their wards to villeins or burgesses, to their disparagement. Wherever the 
-distinctions of rank and property are felt in the customs of society, such matriages will be 
deemed unequal ; and it was to obviate the tyranny of feudal superiors, who compelled their 
wards to accept a mean alliance or to forfeit its price, that this provision of the statute was 
made. But this does not affect the proposition I had maintained as to, the ZegaZ equality of 
commoners any more than a report of a Master in Chancery at the present day, that a pro- 


posed marriage for a ward of the court ‘was unequal to what her station in society appeared 
to claim, would invalidate the same proposition. | " 

2 mAHOos apxov, TPOTov rev ovvoa KahtoTov EXEL, LTOVOMLAY, says the advocate of 
emocracy in the discussion of forms of government which Herodotus (Thalia, c, 80) has pet 
intc the mouths of three Persian satraps, after the murder of Smerdis ; a scene conceived in 
the spirit of Corneille. ; 
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democratical character of the English monarchy, that we are indebted. 


for its long permanence, its regular improvement, and its present 
vigour. It is a singular, a providential, circumstance, that, in an age 
when the gradual march of civilisation and commerce was so little 
foreseen, our ancestors, deviating from the usages of neighbouring 
countries, should, as if deliberately, have guarded against that expansive 
force, which, in bursting through obstacles improvidently opposed, has 
scattered havoc over Europe. 

This tendency to civil equality in the English law may, I think, be 
ascribed to several concurrent causes. In the first place, the feudal 
institutions were far less military in England than upon the continent. 
From the time of Henry II., the escuage, or pecuniary commutation 


for personal service, became almost universal. The armies of our - 


kings were composed of hired troops, great part of whom certainly 
were knights and gentlemen, but who, serving for pay, and not by virtue 
of their birth or tenure, preserved nothing of the feudal character. It 
was not, however, so much for the ends of national as of private war- 
fare, that the relation of lord and vassal was contrived. The right 
which every baron in France possessed of redressing his own wrongs 
and those of his tenants by arms rendered their connexion strictly 
military. But we read very little of private wars in England. Not- 
withstanding some passages in Glanvil, which certainly appear to 
admit their legality, it is not easy to reconcile this with the general 
tenor of our laws. They must always have been a breach of the 
king’s peace, which our Saxon lawgivers were perpetually striving to 
preserve, and which the Conqueror and his sons more effectually main- 
tained? Nor can we trace many instances (some we perhaps may) of 
actual hostilities among the nobility of England after the Conquest, 
except during such an anarchy as the reign of Stephen or the minority 
of Henry III. Acts of outrage and spoliation were indeed very fre- 
quent. The statute of Marlebridge, soon after the baronial wars of 
Henry III., speaks of the disseisins that had taken place during the 
late disturbances, and thirty-five verdicts are said to have been given 
at one court of assize against Foulkes de Breauté, a notorious partisan, 
who commanded some foreign mercenaries at the beginning of the 
same reign, but these are faint resemblances of that wide-spreading 
devastation which the nobles of France and Germany were entitled to 
carry among their neighbours. The most prominent instance perhaps 
of what may be deemed a private war arose out of a contention between 
the earls of Gloucester and Hereford, in the reign of Edward I., during 
which acts of extraordinary violence were perpetrated ; but, far from 
its having passed for lawful, these powerful nobles were both committed 

1 I have modified this passage, in consequence of the just animadversion of a periodical 
critic. In the former edition, I had stated too strongly the difference, which I still believe 


to have ex®sted, between the customs of England and other feudal countries, in respect of 
private warfare. _ 

4 The penalties imposed on breaches of the peace, in Wilkins’s Anglo-Saxon laws, are too 
numerous to be particularly inserted. One remarkable passage in Domesday appears by 
mentioning a legal custom of private feuds in an individual manor, and there only among 
‘elshmen, to afford an inference that it wasan anomaly. In the royal manor of Archenfeld 
in Herefordshire, if one Welshman kills another, it was a custom for the relations of the slain 
to assemble and plunder the murderer and his kindred, and bum their houses until the 
corpse should be interred, which was to take place by noon on the morrow of his death, Of 
this plunder the king had a third part, and the rest they kept. 
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_to prison, and paid heavy fines. Thus the tenure of knight-service was 
not in effect much more peculiarly connected with the profession or 
arms than that of socage. There was nothing in the former condition 
to generate that high self-estimation, which military habits inspire. 
On the contrary, the burthensome incidents of tenure in chivalry 
enc crest socage the more advantageous, though less honourable of 
the two. 

In the next place, we must ascribe a good deal of efficacy to the old 
Saxon principles, that survived the conquest of William, and infused 
themselves into our common law. A respectable class of free socagers, 
having, in general, full rights of alienating their ,lands, and holding 
them probably at a small certain rent from the lord of the manor, 
frequently occur in Domesday-book. Though, as I have already ob- 
served, these were derived from the superior and more fortunate 
Anglo-Saxon ceorls, they were perfectly exempt from all marks of 
villenage both as to their persons and estates. Some have derived 
their name from the Saxon soc, which signifies a franchise, especially 
one of jurisdiction. And whatever may come of this etymology, which 
is not perhaps so well established as that from the French word soc, a 
ploughshare,! they undoubtedly were suitors to the court-baron of the 
lord, to whose soc, or right of justice, they belonged. They were con- 
sequently judges in civil causes, determined before the manorial tri- 
bunal.? Such privileges set them greatly above the roturiers, or censiers 


1 It is not easy to decide between these two derivations of the words socage and secman. 
On the one hand, the frequent recurrence in Domesday-book of the expression, socmanni de 
soca Algari, &c., seems to lead us to infer that these words, so. near in sound, were related 
to each other. Somner is clearly for this derivation. But Bracton, l. ii. c. 35, derives socage 
from the French soc, and this etymology is curiously illustrated by a passage in Blomefield’s 
Hist. of Norfolk. In the manor of Cawston, a mace, with a brazen hand holding a plough- 
share, was carried before the steward as a sign that it was held by socage of the duchy of 
Lancaster. Perhaps, however, this custom may be thought not sufficiently ancient to con- 
firm Bracton’s derivation. 

2 Territorial jurisdiction, the commencement of which we have seen before the Conquest, 
was never so extensive as in governments of a more aristocratical character, either in criminal 
or civil cases. 1x. Inthe laws ascribed to Henry I., it is said that all great offences could 
only be tried in the king’s court, or by his commission. Glanvil distinguishes the criminal 
pleas, which could only be determined before the king’s judges, from those which belong to 
the sheriff. Treason, murder, robbery, and rape were of the former class; theft of the latter. 
The criminal jurisdiction of the sheriff is entirely taken away by Magna Charta. Sir E. 
Coke says, the territorial franchises of infangthef and outfangthef ‘‘had some continuance 
afterwards, but either by this act, or per desuetudinem, for inconvenience, these franchises 
within manors are antiquated and gone.” ‘The statute hardly seems to reach them ; and they 
were certainly both claimed and exercised as late as the reign of Edward I. Blomefield 
mentions two instances, both in 1285, where executions for felony took place by the sentence 
of a court-baron. In these cases the lord’s privilege was called in question at the assizes, by 
which means we learn the transaction; it is very probable that similar executions occurred 
in manors where the jurisdiction was not disputed. Felonies are now cognisable in the 
greater part of boroughs; though it is usual, except in the most considerable places, to remit 
such as are not within benefit of clergy to the justices of gaol delivery on their circuit. This 
jurisdiction, however, is given, or presumed to be given, by special charter, and perfectly 
distinct from that which was feudal and territorial. Of the latter some vestiges appear to 
remain in particular liberties, as for example the Soke of Peterborough; but most, if not all, 
of these local franchises have fallen, by right or custom, into the hands of justices of the peace. 
A territorial privilege somewhat analogous to criminal jurisdiction, but considerably more 
oppressive, was that of private gaols. At the parliament of Merton, 1237, the lords requested 
to have their own prison for trespasses upon their parks and ponds, which the king refused. 
But several lords enjoyed this as a particular franchise; which is saved by the statute 5 H. 
IV., directing justices of the peace to imprison no man except in the common gaol. 2. The 
civil jurisdiction of the court-baron was rendered insignificant not only by its limitation, in 
personal suits, to debts or damages not exceeding forty shillings, but by the writs of zod¢ and 
Zee, which at once remoyed a suit for lands, in any stage of its progress before judgmenty 
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of krance. They were all Englishmen, and their tenure strictly Eng- 
lish: which scems to have given it credit in the eyes of our lawyers, — 
when the name of Englishman was affected even by those of Norman 
descent, and the laws of Edward the Confessor bécame the universal 
emand. Certainly Glanvil, and still more Bracton, treat the tenure 
in free socage with great respect. And we have reason to think, that 
this class of freeholders was very numerous even before the reign of 
Edward I. lie Shiau 
But, lastly, the change which took place in the constitution of par- 
liament consummated the degradation, if we must use the word, of the 
lower nobility ; I mean, not so much their attendance by representa- 
tion instead of personal summons, as their election by the whole body 
of freeholders, and their separation, along with citizens and burgesses, 
from the house of peers. These changes will fall under consideration 
in the following chapter. 








CHAPTER VIII. 
PART III.—THE ENGLISH CONSTITUTION. 


THOUGH the undisputed accession of a prince, like Edward I, to the 
throne of his father, does not seem so convenient a resting-place in 
history, as one of those revolutions which interrupt the natural chain 
of events, yet the changes wrought during his reign make it properly 
an epoch in the progress of these inquiries. And, indeed, as: ours is 
emphatically styled a government by king, lords, and commons, we 
cannot, perhaps, in strictness carry it farther back than the admission 
of the latter into parliament ; so that, if the constant representation of 
the commons is to be referred to the age of Edward I., it will be nearer 
the truth to date the English constitution from that than from any 
earlier era. “I es 

The various statutes affecting the law of property and administration 
of justice, which have caused Edward I. to be named, rather hyperbo- 
lically, the English Justinian, bear no immediate relation to our: pre- 
sent inquiries. In a constitutional point of view, the principal object 
is that statute, entitled the Confirmation of the Charter, which was very 
reluctantly conceded by the king in the twenty-fifth year of his reign. 
I do not know that England has ever produced any patriots to whose 
memory she owes more gratitude than Humphrey Bohun, earl of Here- 
ford and Essex, and Roger Bigod, earl of Norfolk. Inthe Great Char- 
ter, the base’ spirit and deserted condition of John take off something 
into the county court or that of the king. ‘The statute of Marlebridge took away all appellant 
jurisdiction of the superior lord, for false judgment in the manorial court of his tenant, and 
thus aimed another blow at the feudal connexion. 52H. III. 3. The lords of the counties 
palatine of Chester and Durham, and the royal franchise of Ely had not only-a capital juris- 
diction in criminal cases, but an exclusive cognisance of civil suits ; the former is still retained 
by the bishops of Durham and Ely, though much shorn of its ancient extent by an act of 


Henry VIII., and administered by the king’s justices of assize ; the bishops or their deputies 
being put only on the footing of ordinary justices of the peace: 
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from the glory of the triumph, though they enhance the moderation of 
those who pressed no farther upon an abject tyrant. But to withstand 
the measures’of Edward, a prince unequalled by any who had reigned 
in England since the Conqueror for prudence, valour, and success, re- 
quired a far more intrepid patriotism. Their provocations, if less 
‘outrageous than those received from John, were such as evidently 
manifested a disposition in Edward to reign without any control; a 
constant refusal to confirm the charters, which in that age were hardly 
deemed to bind the king without his actual consent ; heavy imposi- 
tions, especially one on the export of wool, and other ‘unwarrantable 
demands. He had acted with such unmeasured violence towards the 
clergy, on account of their refusal of further’ subsidies, that, although 
the ill-judged policy of that class kept their interests too distinct from 
those of the people, it was natural for all to be alarmed at the prece- 
dent of despotism.' These encroachments made resistance justifiable, 
and the circumstances of Edward made it prudent. \His ambition, 
- luckily for the people, had involved him in foreign wariare, from which 
‘he could not recede without disappointment and dishonour. Thus was 
wrested from him that famous statute, inadequately denominated the 
Confirmation of the Charters, because it added another pillar to our 
constitution, not less important than the Great Charter itself. . 
~ It was enacted by the 25 IE. I., that the charter of ‘liberties, and that 
of the forest, besides being explicitly confirmed,? should be sent to all 
sheriffs, justices in eyre, and other magistrates throughout the realm, 
in order to their publication before the people; that copies of them 
should be kept in cathedral churches, and publicly read twice in the 
year, accompanied by a solemn sentence’of excommunication against 
all who should infringe them; that any judgment given contrary’to 
these charters should be invalid, and holden for nought. This 
authentic promulgation, these awful sanctions of the Great Charter, 
would alone render the statute of which we are speaking illustrious: 
But it went a great deal farther. Hitherto, the king’s prerogative of 
levying money, by name of tallage or prise, from his towns and tenants 
in demesnes, had passed unquestioned. Some impositions, that espe- 
cially on the export of wool, affected all his subjects. It was now the 
moment to enfranchise the people, and give that security to private 
property which Magna Charta had given to personal liberty. By the 
- $th and 6th sections of this statute, “the aids, tasks, and prises” before 
taken are renounced as precedents ; and the king “grants for him and 
his heirs, as well to archbishops, bishops, abbots, priors, and other folk 
of holy church, as also to earls, barons, and to.all commonalty of the 
land, that for no business from henceforth we shall take such manner 
of aids, tasks, nor prises, but by the common assent of the realm, and 
for the common profit thereof, saving the ancient aids and prises due 
1 The fullest account we possess of these domestic transactions from 1294 to 1298 is in 
Walter Hemingford, one of the historians edited by Hearne. They have been vilely perverted 


by Carte, but extremely well told by Hume, the first writer who had the merit of exposing 
the character of Edward I. : 5 é : A 

2 Edward would not confirm the charters, notwithstanding his promise, without the words 
salvo jure corona nostrz ; on which the two earls retired from court. When the confirma 
tion \was read to the people at St Paul’s, says Hemingford, they blessed the king on seeing 
the charters with the great seat affixed ; but when they heard the captious conclusion, they 
cursed him instead. At the next meeting of parliament, the king agreed to omit these in: 
ajdious words. ’ : : F pitta 
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and accustomed.” The toll upon wool, so far as levied by the king’s 
mere prerogative, is expressly released by the seventh section.} 

We come now toa part of our subjeet exceedingly important, but 
more intricate and controverted than any other, the constitution of 
parliament. I have taken no notice of this in the last section, in 
order to present uninterruptedly to the reader the gradual progress of 
our legislature down to its complete establishment under the Edwards. 
No excuse need be made for the dry and critical disquisition of the 


following pages; but among such obscure inquiries, I cannot feel 


myself as secure from error as I certainly do from partiality. 

One constituent branch of the great councils, held by William the 
Conqueror and all his successors, was composed of the bishops, and 
the heads of religious houses holding their temporalities immediately 
of the crown. It has been frequently maintained, that these spiritual 
lords sat in parliament only by virtue of their baronial tenure. And 
certainly they did all hold baronies, which, according to the analogy 
of lay peerages, were sufficient to give them such a share in the legis- 
lature. Nevertheless, I think that this is rather too contracted a view 
of the rights of the English hierarchy, and indeed, by implication, of 
the peerage. For a great council of advice and assent in matters of 
legislation or national importance was essential to all the northern 
governments. And all of them, except perhaps the Lombards, invited 
the superior ecclesiastics to their councils; not upon any feudal 
notions, which at that time had hardly begun to prevail, but chiefly as 
representatives of the church and of religion itself; next, as more 
learned and enlightened counsellors than the lay nobility ; and in some 
degree, no doubt, as rich proprietors of land. It will be remembered 
also, that ecclesiastical and temporal affairs were originally decided in 
the same assemblies, both upon the continent and in England. The 
Norman Conquest, which destroyed the Anglo-Saxon nobility, and 
substituted a new race in their stead, could not affect the immortality 
of church possessions. The bishops of William’s age were entitled to 
sit in his councils by the general custom of Europe, and by the-com- 
mon law of England, «which the Conquest did not overturn.2~ Some 
smaller arguments might be urged against the supposition, that their 
legislative rights are merely baronial; such as that the guardian of the 
spiritualities was commonly summoned to parliament during the 
vacancy of a bishopric, and that the five sees created by Henry VIII. 
have no baronies annexed to them, but the former reasoning appears 
less technical and confined.3 

1 The supposed statute, De Tallagio non concedendo, is considered by Blackstone as 
merely an abstract of the Confirmatio Chartarum. By that entitled Articuli super Chartas, 
28 Edw. I., a court was erected in every county, of three knights or others, to be elected by 


the commons of the shire, whose sole province was to determine offences against the two 
charters, with power of punishing by fine and imprisonment; but not to extend to any case 
wherein a remedy by writ was already provided. 

2 Hody states the matter thus: in the Saxon times all bishops and abbots sat and voted in 
the state councils, or parliament, as such, and not on account of their tenures. After the 
Conquest the abbots sat there not as such, but by virtue of their tenures, as barons; and the 
bishops sat in a double capacity, as bishops, and as barons. : 

3. It is rather a curious speculative question, and such only, we may presume, it will long 
continue, whether bishops are entitled, on charges of treason or felony, toa trial by the peers. 

f this question be considered either theoretically, or according to ancient authority, I think 
the affirmative proposition is beyond dispute. Bishops were at all times members of the 
reat national council, and fully equal to Jay lords in temporal power as well as dignity 
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"Next to these spiritual lords are the earls and barons, or lay peerage 
of England. The former dignity was perhaps not so merely official ag 
in the Saxon times, although the earl was entitled to the third penny 


i 
Since the Conquest, they have held their temporalities of the crown by a baronial tenure, 
which, if there be any consistency in law, must unequivocally distinguish them from come 
moners; since any one holding by barony might be challenged on a jury, as not being the 
peer of the party whom he was to try. It is true that they take no share in the judicial 
power of the House of Lords in cases of treason or felony; but this is merely in conformity to 
those ecclesiastical canons, which prohibited the clergy from partaking in capital judgment, 
and they have always withdrawn from the house on such occasions under a protestation of 
their right to remain. Had it not been for this particularity, arising wholly out of their own 
discipline, the question of their peerage could never have come into dispute. As for the 
common argument, that they are not tried as peers, because they have no inheritable nobility, 
I consider it as very frivolous: since it takes for granted the precise matter in controversy, that 
an inheritable nobility is necessary to the definition of peerage, or to its incidental privileges, 

If we come to constitutional precedents, by which, when sufficiently numerous and unex- 
ceptionable, all questions of this kind are ultimately to be determined, the weight of azcient 
authority seems to be in favour of the prelates. In the fifteenth year of Edward III., (1340,) 
the king brought several charges against archbishop Stratford. He came to parliament, with 
a declared intention of defending himself before his peers. The king insisted upon his an- 

_ swering in the court of exchequer. Stratford, however, persevered, and the House of Lords, 
by the king’s consent, appointed twelve of their number, bishops, earls, and barons, to report 
whether peers ought to answer criminal charges in parliament, and not elsewhere. ‘This com- 
mittee reported to the king in full parliament, that the peers of the land ought not to be ar- 
raigned, nor put on trial, except in parliament and by their peers. The archbishop upon 
this prayed the king, that inasmuch as he had been notoriously defamed, he might be ar- 
raigned in full parliament before the peers, and there make answer; which request the king 
granted. The proceedings against Stratford went no farther, but I think it impossible not to 
admit that his right to trial as a peer was fully recognised both by the king and lords. 

This is however the latest, and perhaps the only instance of a prelate’s obtaining so higha 
rivilege. In the preceding reign of Edward 1I., if we can rely on the account of Walsing- 
am, Adam Orleton, the factious bishop of Hereford, had first been arraigned before the 

House of Lords and subsequently convicted by a common jury; but the transaction was of a 
singular nature, and the king might probably be influenced by the difficulty of obtaining a 
conviction from the temporal peers, of whom many were disaffected to him, in a case where 
privilege of clergy was vehemently claimed. But about 1357, a bishop of Ely, being accused 
of harbouring one guilty of murder, though he demanded a trial by the peers, was compelled 
to abide the verdict of a jury. Inthe 31st of Edward IIL., (1358,) the abbot of Missenden 
was hanged for coining. The abbot of this monastery appears from Dugdale to have been 

‘summoned by writ in the 49th of Henry III. If he actually held by barony, I do not per- 

‘ceive any strong distinction between his case and that of a bishop. The leading precedent, 
however, and that upon which lawyers principally found their denial of this privilege to the 
bishops, is the case of Fisher, who was certainly tried before an ordinary jury; nor am I 
aware that any remonstrance was made by himself, or complaint by his friends, upon this 
ground. Cranmer was treated in the same manner; and from these two, being the most 
recent precedents, though neither of them in the best of times, the great plurality of law 
books have drawn a conclusion that bishops are not entitled to trial by the temporal peers. 
Nor can there be much doubt, that whenever the occasion shall occur, this will be the deci- 
sion of the House of Lords. 

There are two peculiarities, as it may naturally appear, in the above-mentioned resolution 
of the lords in Stratford’s case. The first is, that they claim to be tried, not only before their 
peers, but in parliament. And in the case of the bishop of Ely, it is said to have been ob- 
jected to his claim of trial by his peers that parliament was not then sitting. It is most prob- 
able, therefore, that the court of the lord high steward, for the special purpose of trying a 
peer, was of more recent institution, as appears also from Sir E. Coke’s expressions. The 
second circumstance that may strike a reader is, that the lords assert their privilege in a}: 
criminal cases, not distinguishing misdemeanours from treasons and felonies. But in this 
they were undoubtedly warranted by the clear language of Magna Charta, which makes no 
distinction of the kind. The practice of trying a peer for misdemeanours by a jury of com- 
moners, concerning the origin of which I can say nothing, is one of those anomalies which 
too often render our laws capricious and unreasonable in the eyes of impartial men. 

Since writing the above note, I have read Stillingfieet’s treatise on the judicial power ot 
the bishops in capital cases, a right which, though now, I think, abrogated by non-claim and 
a course of contrary precedents, he proves beyond dispute to have existed by the common 
Jaw and Constitutions of Clarendon to have been occasionally exercised, and to have been 
only suspended by their voluntary act. In the course of this argument he treats of the peer- 
age of the bishops, and produces abundant evidence from the records of parliament that they 
were styled peers, for which, though convinced from general recollection, I had not leisure 
or disposition to search. But if any doubt should remain, the statute 25 E. III. contains a 
legislative declaration of the peerage of bishops. The whole subject is discussed with much 
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of all emoluments arising from the administration of justice in the 


county courts, and might, perhaps, command the militia of his county, 


when it was called forth.t. Every earl was also a baron; and held .an 
honour or barony of the crown, for which he paid a higher relief than 
an ordinary baron, probably on account of the profits of his earldom, 
E will not pretend to say, whether titular earldoms, absolutely distinct 
from the lieutenancy of a county, were as ancient as the Conquest, 
which, Madox seems to think, or were considered as irregular, so late 


as Henry II., according to Lord Littleton. In Dugdale’s Baronage, 
I find none of this description in the first Norman reigns, for even that 


of Clare was connected with the local-ecarldom of Hertford. ; 
“It is universally agreed, that the only baronies known for two cen- 
turies after the Conquest were incident to the tenure of land held 
immediately from the crown. There are, however, material difficulties 
in the way of rightly understanding their nature, which ought not to 
be passed over, because the consideration of baronial tenures will best 
develop the formation of our parliamentary system. Two of our most 


eminent legal antiquaries, Selden and Madox, have entertained different, 


opinions as to the characteristics and attributes of this tenure, ... 
According to the first, every tenant in chief by knight-service was an 
honorary or parliamentary baron by reason of his tenure. All these 


were summoned to the king’s councils, and were peers of his court. 


Their baronies, or honours, as they were frequently called, consisted 


of a number of knight’s fees, that is, of estates, from each of which the 
feudal service of a knight was due; not fixed to thirteen fees and a 
third, as has been erroneously conceived, but varying according to the 
extent of the barony, and the reservation of service at the time of its 
creation. Were they more or fewer, however, their owner was equally 
a baron, and summoned:to serve the king in parliament with his 
advice and judgment, as appears by many records and passages in 
history. — sie: 

But about the latter end of John’s reign, some only of the most emi-: 


perspicuity and force by Stillingfleet, who seems, however, not to press very greatly the right 
of trial by peers, aware, no doubt, of the weight of opposite precedents. In one distinction, 
that the bishops vote in their judicial functions as barons, but in legislation as. magnates,’ 
which Warburton has brought forward as his own in the Alliance of Church and State, Stil- 
lingfleet.has perhaps not taken the strongest ground, nor sufficiently accounted for their right 
of sitting in judgment on the impeachment of a commoner. Parliamentary impeachment, 
upon charges of high public crimes, seems to be the exercise of a right inherent-in the great 
council’of the nation, some traces of which appear even before the Conquest, independent of,. 
and superseding, that of trial by peers, which, if the 29th section of Magna Charta be strictly 
construed, is only required upon indictments at the king’s suit. And this consideration is of 
great weight in the question still unsettled, whether a commoner can be tried by the lords 
upon an impeachment for treason. 

The treatise of Stillingfleet was written on occasion of the objection raised by the commons 
to the bishops voting on the question of Lord Danby’s pardon, which he pleaded in bar of his 
impeachment. Burnet seems to suppose that their right of final judgment had never been 
defended, and confounds judgment with sentence. Mr Hargrave, strange to say, has made 
a greater blunder, and imagined that the question related to their right of voting on a bill of 
attainder which no one, I believe, ever disputed. ¢ s Hs 

1 Littleton supposes, contrary to Selden, that the earls continued to be governors of their 
counties under Henry II. Stephen created a few titular earls, with grants of crown-lands to 
support them; but his successor resumed the grants, and deprived them of their earldoms. ~ 

In Rymer’s Foedera, we find a grant of Matilda, creating Milo of Gloucester earl of Here= 
ford, with the moat and castle of that city in fee to him and his heirs, the third penny of thé 
rent of the city, and of the pleas in the county, three manors and a forest, and the service of 
three tenants in chief, with all their fiefs; to be held with all privileges and liberties as fully’ 
as ever any earl in England had possessed them. ? AGED Kena cael % 
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nent tenants in:chief were summoned by particular writs; the rest by 
one general summons through the sheriffs of their several counties. 
This is declared in the Great Charter of that prince, wherein he pro- 
mises that, whenever an aid or scutage shall be required, faciemus 
summoneri archiepiscopos, episcopos, abbates, comites et majores 
barones regni sigillatim per literas nostras. Et praeterea faciemus 
summoneri in generali per vicecomites et ballivos nostros omnes alios 
qui in capite tenent de nobis. Thus the barons are distinguished from 
other tenants in chief, as if the former name were only applicable to a 
particular number of the king’s immediate vassals, But it is reason- 
able to think, that before this charter was made, it had been settled 
by the law of some other parliament, how these greater barons should 
be distinguished from the lesser tenants in chief; else wha: certainty 
could there be in an expression so general and indefinite? And this 
is likely to have proceeded from the pride with which the ancient and 
wealthy barons of the realm would regard those newly created by 
grants of escheated honours, or those decayed in estate, who yet were 
by their tenures on an equality with themselves. They procured, 
therefore, two innovations in their condition ;. first, that these inferior 
barons should be summoned generally by the sheriff, instead of receiv- 
ing their particular writs, which made an honorary distinction ; and 
next, that they should pay relief, not as for an entire barony, one hun- 
dred marks; but at the rate of five pounds for each knight’s fee which 
they held of the crown. This changed their tenure to one by mere 
knight-service, and their denomination to tenants in chief. It was 
not difficult, afterwards, for the greater barons to exclude any from 
coming to parliament as such, without particular writs directed to 
them, for which purpose some law was probably enacted in the reign 
of Henry III... If indeed we could place reliance‘on a nameless author 
whom Camden -has quoted, this limitation of the peerage to such as 
were expressly summoned depended upon a statute made soon after 
the battle of Evesham. But no one has ever been able to discover 
Camden’s authority, and the change was probably of a much eariuer 
date. © 

Such is the theory of Selden, which, if it rested less upon conjectural 
alterations in the law; would undoubtedly solve some material diffi- 
culties that octur in the opposite view of the subject. According to 
Madox, tenure by knight's service in chief was always distinct from 
that by barony, It is not easy, however, to point out the characteris-_ 
tic differences of the two ; nor has that eminent antiquary, in his large 
work, the Baronia Anglica, laid down any definition, or attempted to 
explain the real nature of a barony. The distinction could not con- 
sist in the number of knight’s fees; for the barony of Hwayton con- 
sisted of only three: while John de Baliol held thirty fees by mere 
knight-service. Nor does it seem to have consisted in the privilege 
or service of attending parliament, since all tenants in chief were 
usually summoned. But whatever may have been the line between 
these modes of tenure, there seems complete proof of their separation 
long before the reign of John. Tenants in-chief are enumerated dis- 
tinctly from earls and barons ‘in the charter of Henry I. Knights, as 
well das barons, are named as present in the parliament of North- 
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ampton in 1165, in that held at the same town in 1176, and upon 
other occasions. Several persons appear in the Liber Niger Scaccaril, 
a roll of military tenants made in the age of Henry II., who held 
single knight’s fees of the crown. It is, however, highly probable 
that, in a lax sense of the word, these knights may sometimes have 
been termed barons. The author of the Dialogus de Scaccario speaks 
of those holding greater or lesser baronies, including, as appears by 
the context, all tenants in chief. The former of these seem to be the 
majores barones of king John’s Charter. _ And the secundz dignitatis 
barones, said by a contemporary historian to have been present in 
the parliament of Northampton, were in_all probability no other than 
the knightly tenants of the crown.) For the word baro, originally 
meaning only a man, was of very large significance, and is not unfre- 
quently applied to common freeholders, as in the phrase of court- 
baron. It was used, too, for the magistrates or chief men of cities, as 
it is still for the judges of the exchequer, and the representatives of the 
Cinque-Ports. 

The passage, however, before cited from the Great Charter of John, 
affords one spot of firm footing in the course of our progress. ‘Then, 
at least, it is evident that all tenants in chief were entitled to their 
summons; the greater barons by particular writs, the rest, through 
one directed to their sheriff. The epoch when all, who, though tenants 
in chief, had not been actually summoned, were deprived of their right 
of attendance in parliament, is again involved in uncertainty and con- 
jecture. The unknown writer quoted by Camden scems not suffi- 
cient authority to establish his assertion, that they were excluded by 
a statute made after the battle of Evesham. The principle was most 
likely acknowledged at an earlier time. Simon de Montfort sum- 
moned only twenty-three temporal peers to his famous parliament. 
In the year 1255, the barons complained, that many of their number 
had not received their writs, according to the tenor of the charter, and 
refused to grant an aid to the king till they were issucd.2 But it 
would have been easy to disappoint this mode of packing a parlia- 
ment, if an unsummoned baron could have sat by mere right of his 
tenure. The opinion of Selden, that a law of exclusion was enacted 
towards the beginning of Henry’s reign, is not liable to so much ob. 
jection, But perhaps it is unnecessary to frame an hypothesis of this 
nature. Writs of summons might probably be older than the time of 
John ; and when this had become the customary and regular preli- 
minary of a baron’s coming to parliament, it was a natural transition 
to look upon it as an indispensable condition ; in times when the pre- 
rogative was high, the law unsettled, and the service in parliament 
deemed by many still more burthensome than honourable. Some 
omissions in summoning the king’s tenants to former parliaments 


1 Hody and Lord Littleton maintain these “ barons of the second rank” to have been the 
sub-vassals of the crown ; tenants of the great barons, to whom the name was sometimes 
improperly applied. This was very consistent with their opinion, that the commons were a 
part of parliament at that time. But Hume, assuming at once the truth of their interpreta- 
tion in this instance, and the falsehood of their system, treats it as a deviation from the 
established rule, and a proof of the unsettled state of the constitution. 

2 The'barons even tell the king that this was contrary to zs charter, in which, nevertheless 
the clause to that effect, contained in his father’s charter, had been omitted. 

3 Henry II., in 1175, forbade any of those concerned in the late rebellion to come to his 
court without a particular summons, 
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‘fay perhaps have produced the above-mentioned provision of the 
Great Charter, which had a relation'to the imposition of taxes, wherein 
it was deemed essential to obtain a more universal consent, than was 
required in councils held for state, or even for advice.! 

It is not easy to determine how long the inferior tenants in chiet 
continued to sit personally in parliament. In the charters of Henry 
III., the clause which we have been considering is omitted ; and I 
think there is no express proof remaining, that the sheriff was ever 
directed to summon the king’s military tenants within his county, in 
the manner which the charter of John required. It appears, however, 
that they were in fact members of parliament on many occasions dur- 
ing Henry’s reign, which shows that they were summoned, either by 
particular writs, or through the sheriff; and the latter is the more 
plausible conjecture. There is, indeed, great obscurity as to the con- 
stitution of parliament in this reign ; and the passages which I am 
about to produce may lead some to conceive that the freeholders were 
represented even from its beginning. I rather incline to a different 
opinion, : : 

In the Magna Charta of 1 Henry III., it is said: Pro hac donatione 
et concessione ... . archiepiscopi, episcopi, comites, barones, milites, 
et liberé tenentes, et omnes de regno nostro dederunt nobis quintam 
decimam partem omnium bonorum suorum mobilium. So in a record 
of 19 Henry III.: Comites, et barones, et omnes alii de toto regno 
nostro. Anglize, spontanea voluntate su& concesserunt nobis etficax 
auxilium. The largeness of these words is, however, controlled by a 
subsequent passage, which declares the tax to be imposed ad manda- 
tum omnium comitum et baronum et omnium aliorum gzz de nobis 
denent in capite. And it seems to have been a general practice, to 
assume the common consent of all ranks, to that which had actually 
been agreed by the higher. In a similar writ, 21 Henry III., the ranks 
of men are enumerated specifically ; archiepiscopi, episcopi, abbates, 
priores, et clerici terras habentes que ad ecclesias suas non pertinent, 
comites, barones, milites, et liberi homines, pro se et suis villanis, nobis 
concesserunt in auxilium tricesimam partem omnium mobilium, In 
the close roll of the same year, we have a writ directed to the arch- 
bishops, bishops, abbots, priors, earls, barons, knights, and freeholders 
(liberi homines) of Ireland ; in which an aid is desired of them, and it 

is urged, that one had been granted by his fideles Anglize. 

But this attendance in parliament of inferior tenants in chief, some 

of them too poor to have received knighthood, grew insupportably 
vexatious to themselves, and was not well liked by the king. He knew 
them to be dependent upon the barons, and dreaded the confluence of 
a multitude, who assumed the privilege of coming in arms to the 
appointed place. So inconvenient and mischievous a scheme could 
not long subsist among an advancing people, and fortunately the true 
remedy was discovered with little difficulty. 

The principle of representation, in its widest sense, can hardly be 
unknown to any government not purely democratical. In almost every 
country the sense of the whole is understood to be spoken by a part, 


1 Upon the subject of tenure by barony, besides the writers already quoted, see West’s 
«Inquiry and Carte’s History of England, 
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andthe decisions of a part are binding upon the whole. Among our — 
ancestors, the lord stood in the place of his vassals, and, still more — 
unquestionably, the abbot in that of his monks. The system, indeed, 
of ecclesiastical councils, considered as organs of the church, rested — 
upon the principle of a virtual or an express representation, and had 
a tendency to render its application to national assemblies more 
familiar, ee 
The first instance of actual representation which occurs in our his- 
tory is only four years after the Conquest: when William, if we may — 
rely on Hoveden, caused twelve persons skilled in the customs of — 
England to be chosen from each county, who were sworn to inform — 
him rightly of their laws ; and these, so ascertained, were ratified by 
the:consent of the great council. ‘This, Sir Matthew Hale asserts to — 
be “as sufficient and effectual a parliament as ever was held in Eng- 
jand.” But there is no appearance that these twelve deputies of each. 
county were invested with any higher authority than that of declaring — 
their ancient usages. No stress can be laid, at least, on this insulated — 
and anomalous assembly, the existence of which is only learned from 
‘an historian of a century later. 4 
We find nothing that can arrest our attention, in. searching out the 
origin of county representation, till we come to a writ in the fifteenth 
year of John, directed to all sheriffs in the following terms: Rex Vice- 
‘comiti N., salutem. Przecipimus tibi quod omnes milites ballivae tuze 
qui summoniti fuerunt esse apud Oxoniam ad Nos ‘a die Omnium 
Sanctorum in quindecim dies venire facias cum armis suis: corpora 
vero baronum sine armis singulariter, et guatuor discretos milites de 
comitatu tuo, illuc venire facias ad eundem terminum, ad loquendum 
nobiscum de negotiis regni nostri. For the explanation of this obscure 
writ, I must refer to what Prynne has said ; but it remains problema- 
tical, whether these four knights (the only clause which concerns our 
purpose) were to be elected by the county, or returned, in the nature 
of a jury, at the discretion of the sheriff. Since there is no’ sufficient _ 
proot whereon to decide, we can only say with hesitation, that there 
may have been an instance of county representation in the ‘fifteenth 
year of John. 
_ We may next advert to a practice, of which there is very clear proof 
in the reign of Henry III. Subsidies granted in parliament were 
assessed, not as in former times, by the justices upon. their circuits, but 
by knights freely chosen in the county-court. This appears by two 
writs, one of the fourth, and one of the ninth year of Henry IIT. Ata 
‘subsequent period, by a provision of the Oxford parliament in 1258, 
every county elected four knights to inquire into grievances, and deli- 
ver their inquisition into parliament, 
The next writ now extant, that wears the appearance of parliament- 
ary representation, is in the thirty-eighth of Henry III. This, after 
reciting that the earls, barons, and other great men (ceteri magnates) 
were to meet at London three weeks after Easter, with horses and arms, 
for the purpose of sailing into Gascony, requires the sheriff to compel 
‘all within his jurisdiction, who hold twenty pounds a year of the king 
in chief, or of those in ward of the king, to appear at the same time and 
place. And that besides those mentioned, he shall cause to come be- 
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: fore the king’s council at Westminster on the fifteenth day after Easter, 
two good and discreet knights of his county, whom the men of. the 
county shall have chosen for this purpose, in the stead of all and each 
_of them, to consider, along with the knights of other counties, what aid 
they will grant the king in such an emergency. In the principle of 
election, and in the object of the assembly, which was to grant money, 
this certainly resembles a summons to'parliament. There are indeed 
anomalies, sufficiently remarkable upon the face of the writ, which dis- 
tinguish this mecting from a regular parliament. But when ‘the scheme 
of obtaining money. ‘from the commons of shires through the consent 
_ of their representatives had once been entertained, it was fasily appli- 
cable to more formal councils of the nation. 
A few years later there appears another writ analogous to. a sum- 
mons. During the contest between Henry III. and the: confederate 
_ barons in 1261, they presumed to call a sort of parliament, summoning 
three knights out of every county, secum tractaturos super communi; 

- bus negotiis regni. This we learn only by. an opposite writ issued by 
the king, directing the sheriff to enjoin these: knights who had been 
convened by the earls of Leicester and Gloucester to their meeting at 
St Albans, that they should repair instead to the king at Windsor, and 
to no other place, nobiscum super preemissis colloquium habituros. It 
is not absolutely certain, that these knights were elected by their re- 
spective counties. But even if they were so, this assembly has much 
less the appearance of a parliament, than that in the thirty-eighth.of 
Henry III. 

At length, in the year 1265, the forty-ninth of Henry IIL, while he 
was a Captive in the hands of Simon de Montfort, writs were issued in 
his name-to-all the sheriffs, directing them to return two knights for 
the body of their county, with two citizens or burgesses for every city 
and borough contained within it. This, therefore, is the epoch at 
which the representation of the commons becomes. indisputably mani- 
fest ; even should we reject altogether the more equivocal instances of 
it which have just been enumer. ated, 

If indeed the knights were still elected by none but the king’ s 
military tenants, if the mode of representation was merely adopted t to 
spare them the inconvenience of personal attendance, the immediate 
innovation in our polity was not very extensive. This is an interest- 
ing, but very obscure topic of inquiry. Spelman and Brady, with other 
writers, have restrained the original right of election to tenants in chief, 
among whom, in process of time, those holding under mesne lords, not 
being readily distinguishable in the hurry of an election, contrived to 
slide in, till at length their encroachments were rendered legitimate by 
the statute 7 H. IV. c. 15, which put all suitors to the county-court on 
an equal footing as to the elective franchise. The argument:on ‘this 
side might be plausibly urged with the following reasoning. 

The spirit of a feudal monarchy, which compelled every lord to act 
by the advice and assent of his immediate vassals, established no re- 
lation between him and those who held nothing at his hands. They 
were included, so far as he was concerned, in their superiors ; and-the 
feudal incidents were due to him from the whole of his vassal’s fief, 
whatever tenants might possess it by sub-infeudation. In England, the 
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tenants in chief alone were called to the great councils before repre 
sentation was thought of, as is evident both by the charter of John, 
and by the language of many records; for were any others concerned 
in levying aids or escuages, which were only due by virtue of their 
tenure. These military tenants were become, in the reign of Henry 
III., far more numerous than they had been under the Conqueror. If 
we include those who held of the king ut de honore, that is, the tenants 
of baronies escheated or in ward, who may probably have enjoyed the 
same privileges, being subject in general to the same burthens, their 
number will be greatly augmented and form no inconsiderable portion 
of the freeholders of the kingdom. After the statute commonly called 
Quia emptores in the eighteenth of Edward I, they were likely to in- 
crease much more, as every licensed alienation of any portion of a fief 
by a.tenant in chief would create a new freehold immediately depend- 
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ing upon the crown. Many of these tenants in capite held very small —_ 


fractions of knight’s fees, and were consequently not called upon to 


receive knighthood. They were plain frecholders holding in chief, 


and the libere homines or liberé tenentes of those writs which have 
been already quoted. The common form, indeed, of writs to the 
sheriff directs the knights to be chosen de communitate comitatis. 
But the word communitas, as in boroughs, denotes only the superior 
part: it is not unusual.to find mention in records of communitas 
populi, or omnes de regno, where none are intended but the barons, 
or at most the tenants in chief. If we look attentively at the earliest 
instance of summoning knights of shires to parliament, that in 38 
H. III., which has been noticed above, it will appear that they could 
only have been chosen by military tenants in chief. The object of 
calling this parliament, if parliament it were, was to obtain an aid from 
the military tenants, who, holding less than a knight’s fee, were not re- 
quired to do personal service. None then, surely, but the tenants in 
chief could be electors upon this occasion, which merely respected 
their feudal duties. Again, to come much lower down, we tind a series 
of petitions in the reigns of Edward III. and Richard II., which seem 
to lead us to a conclusion, that only tenants in chief were represented 
by the knights of shires. The writ for ages directed the sheriff to levy 
them on the commons of the county, both within franchises and with- 
out, (tam intra libertates quam extra.) But the tenants of lords holding 
by barony endeavoured to exempt themselves from this burthen, in 
which they seem to have been countenanced by the king, This led 
to frequent remonstrances from the commons, who finally procured a 
statute, that all lands, not discharged by prescription, should contribute 
to the payment of wages. But if these mesne tenants had possessed 
equal rights of voting with tenants in chief, it is impossible to conceive 
that they would have thought of claiming so unreasonable an exemp- 
tion, “Yet, as it would appear harsh to make any distinction between 
the rights of those who sustained an equal burthen, we may perceive 
how the freeholders holding of mesne lords might on that account 
obtain after the statute a participation in the privilege of tenants in 
chief. And without supposing any partiality or connivance, it is easy 
to comprehend, that while the nature of tenures and services was so 
obscure, as to give rise to continual disputes, of which the ancient 


Mesne Tenants entitled to Right of Suffrage. a1 


records of the King’s Bench are full, no sheriff could be very accurate 

in rejecting the votes of common freeholders, repairing to the county- 

_ court, and undistinguishable, as must be allowed, from tenants in 
capite upon other occasions, such as serving on juries, or voting on 
‘the election of coroners. To all this it yields some corroboration, that 
a neighbouring though long hostile kingdom, who borrowed much of 
her law from our own, has never admitted any freeholders, except 
tenants in chief of the crown, to a suffrage in county elections. These 
attended the parliament of Scotland in person till 1428, when a law of 
James I. permitted them to send representatives.} 

Such is, I think, a fair statement of the arguments that might be 
alleged by those who would restrain the right of election to tenants 
of the crown. It may be urged on the other side that the genius of 
the feudal system was never completely displayed in England; much 
less can we make use of that policy to explain institutions that pre- 
vailed under Edward I. Instead of aids and scutages levied upon the 

_king’s military tenants, the crown found ampler resources in subsidies 
upon movables, from which no class of men was exempted. But the 
statute that abolished all unparliamentary taxation led, at least in 
theoretical principle, to extend the elective franchise to as large a mass 
of the people as could conveniently exercise it. It was even in the 
mouth of our kings, that what concerned all should be approved by 
all. Nor is the language of all extant writs less adverse to the sup- 
position that the right of suffrage in county elections was limited to 
tenants in chief, It seems extraordinary that such a restriction, if it 
existed, should never be deducible from these instruments; that their 
terms should invariably be large enough to comprise all freeholders. 
Yet no more is ever required of the sheriff than to return two knights, 
chosen by the body of the county. For they are not only said to be 
returned pro communitate, but “ per communitatem,” and “de assensu 
totius communitatis.” Nor is it satisfactory to allege, without any 
proof, that this word should be restricted to the tenants in chief, con- 
trary to what must appear to be its obvious meaning.” Certainly if 
these tenants of the crown had found infevior freeholders usurping a 
right of suffrage, we might expect to find it the subject of some legis- 
lative provision, or at least of some petition and complaint. And, on 
the other hand, it would have been considered as unreasonable to levy 
the wages due to knights of the shire for their service in parliament on 
those who had no share in their election. But it appears by writs at 
the very beginning of Edward II.’s reign that wages were levied “de 
communitate comitatus.” It will scarcely be contended that no one 
was to contribute under this writ but tenants in chief; and yet the 
word communitas can hardly be applied to different persons, when it 


1 This law was not regularly acted upon till 1587. 

2 What can one, who adopts this opinion of Dr Brady, say to the following record? Rex 
militibus, liberis hominibus, et zo¢2 communitati comitatus Wygornie tam intra libertates 
quam extra, salutem. Cum comites, barones, milites, liberi homines, et communitates comi- 
tatuum regni nostri vicesimam omnium bonorum suorum mobilium, civesque et burgenses et 
commuhitates omnium civitatum et burgorum ejusdem regni, necnon tenentes de autiquis 
dominicis coronz nostrz quindecimam bonorum mobilium nobis concesserunt. If the word 
communitas is here used in any precise sense, which, when possible, we are to suppose in 
construing a legal instrument, it must designate, not the tenants in chief, but the inferior 
class, who, though neither fregholders nor free burgesses, were yet contributable to the sub- 
sidy on their goods; 
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occurs in the same instrument, and upon the same matter. The series 
of pétitions above mentioned, relative to the payment of wages, rather 
tends to support a conclusion that all mesne tenants had the right of suf- 
frage,-if'they thought fit to exercise it, since it was earnestly contended 
that they were liable to contribute towards that expense. Nor does 
there appear any reason to doubt that all freeholders, except those 
within particular franchises, were suitors to the county-court ; an 
institution of no feudal nature, and in which elections were to be made 
by those present. As to the meeting to which knights of ‘shires were 
summoned in 38 H. III., it ought not'to be reckoned a parliament, 
but rather one of those anomalous conventions which sometimes 
occurred in the unfixed state of government. It is at least the earliest 
known instance of representation, and leads us to no conclusion in 
respect of later times, when the commons had become an essential 
part of the legislature, and their consent was required to all public 
burthens. t ¢ 

“This question, upon the whole, is certainly not free from considerable 
difficulty. The legal antiquaries are divided. Prynne does not seem 
to have doubted but that the knights were “elected in the full county, 
by and for the whole county,” without respect to the tenure of the 
freeholders. “But Brady and Carte are of a different opinion. Yet 
their disposition to narrow the basis of the constitution 1s so strong, 
that it:creates a sort of prejudice against their authority. And if I 
might offer an opinion’ on so obscure a subject, I should be much 
inclined to believe, that even from the reign of Edward I., the election 
of knights: by all freeholders in the county-court, without regard of 
tenure, was little, if at all, different from what it is at present} 
« The progress of towns in several continental countries from a con- 
dition bordering upon servitude to wealth and liberty has more than 
once attracted our attention in other parts of the present work. Their 
growth in England, both from general’ causes and imitative ‘policy, 
was very similar and nearly coincident. Under the Anglo-Saxon line 
of sovereigns, we scarcely can discover in our scanty records the con! 
dition of their inhabitants ; except retrospectively from the great survey 
of Domesday-book, which displays the state of England under Edward 
the Confessor. Some attention to commerce had been shown by Alfred 
and Athelstan ; and a merchant who had made three voyages beyond 
sea was raised by a law of the latter monarch to the dignity of a thane, 
This privilege was not perhaps often ‘claimed; but the burgesses of 
towns were already a distinct class from the ceorls or rustics, and, 
though hardly free according to our estimation, seem to have laid the 
foundation of more extensive immunities. It is probable, at least, that 
the English towns had made full as great advances towards emancipa- 
tion as those of France. At the Conquest, we find the burgesses or 
inhabitants of towns living under the superiority or protection of the 
king, or of.some other lord, to whom they paid annual rents, and 
determinate dues or customs. Sometimes they belonged to different 
lords; and sometimes the same burgess paid custom to one master, 
while he was ‘under the jurisdiction of another. They frequently 
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enjoyed. special privileges as to inheritance; and in two or. three’ 


“instances they seem to have possessed common property, belonging +o 


a sort of guild or corporation; but never, as far as appears by any, 
evidence, had’they a municipal administration by magistrates of their 


own choice.! Besides the regular payments, which were in gencral’ 


not heavy, they were liable to ‘tallages at the discretion of their lords. 
This burthen continued for two centuries, with no limitation, except 
that the barons were latterly forced to ask permission of the king 
before they set a tallage on their tenants, which was commonly done 
when he imposed one upon his own. Still the towns became con- 
siderably richer ; for the profits of their traffic were undiminished by 
competition ; and the consciousness that they could not be indivi- 
dually despoiled of their possessions, like the villeins of the country 
around, inspired an industry and perseverance, which all the rapacity 
of Norman kings and barons was unable to daunt or overcome. 

- One of the earliest and most important changes in the condition of 


the burgesses was the conversion of their individual tributes into a 


perpetual rent from the whole borough. The,town was then said to 
be affermed, or let in fee-farm to the burgesses and their successors 
for ever.? Previously to such a grant, the lord held the town in his 
demesne, and was the legal proprietor of the soil and tenements, 
though I by no means apprehend that the burgesses were destitute of 
a certain estate in their possessions. But of a town in fee-farm. he 
only kept the superiority, and the inheritance of the annual rent, which 


1 Burgenses Exoniz urbis habent extra civitatem terram duodecim carucatarum; que 
nullam consuetudinem reddunt nisi ad ipsam civitatem. Domesday. At Canterbury the 
burgesses had forty-five houses without the city, de quibus ipsi habebant gablum et con- 
suetudinem, rex autem socam et sacam ; ipsi quoque burgenses habebant de rege triginta 
tres acras pratiin gildam suam. In Lincoln and Stamford Some resident preprietors, called 
Lagemanni, had jurisdiction (socam et sacam) over their tenants. But nowhere have I been 
able to discover any trace of internal self-government; unless Chester may.be deemed an 
exception, where we read of twelve judices civitatis; but hy whom constituted ‘does not 
appear. The word lageman seems equivalent to judex. The guild mentioned above at 
Canterbury was; in all probability, a voluntary association ; so at Dover we find the burgesses’ 
guildhall, gihalla burgensium. 

Many of the passages in Domesday relative to the state of burgesses are collected in 
Brady’s Hist. of Boroughs, a work which, if read with due suspicion of the author’s honesty, 
will convey a great deal of knowledge. 

Since the former part of this note was written, I have met witha charter granted by Henry 


‘II. to Lincoln, which seems to refer, more explicitly than any similar instrument, to municipal 


privileges of jurisdiction enjoyed by the citizens under Edward the Confessor. . These 
charters, it is well known, do not always recite what is true ; yet it is possible that the citizens 

of Lincoln, which had been.one of the five Danish towns, sometimes mentioned with a sort of 
distinction by writers before the Conquest, might be in a more adyantageous situation than 
the generality of burgesses. Sciatis me concessisse civibus meis Lincoln, omnes libertates et 


-consuetudines et leges suas, quas habuerunt tempore Edwardi et Will. et Henr. regum 


Angliz, et gildam suam mercatoriam de hominibus civitatis et de aliis mercatoribus comitatus, 
sicut illam habuerunt tempore predictorum antecessorum nostrorum, regum Angliz, melius 
et liberius. Et omnes homines qui infra quatuor divisas civitates manent et mercatum de- 
ducunt, sint ad gildas, et consuetudines et assisas civitatis, sicut melius fuerunt temp. Ed, et 
Will. et Hen. regum Anglie. 

Lam indebted to the friendly remarks of the periodical critic, whom I have before men- 
tioned, for reminding me of other charters of the same age, expressed in a similar manner, 
which in my haste I had overlooked, though printed in common books. But whether these 

eneral words ought to outweigh the. silence of Domesday-bonk, Iam not prepared to. decide, 
{ have admitted below that the possession of corporate property implies an elective govern- 
ment for its administration, and I think it perfectly clear that the guilds made by-laws for the 
regulation of its members. Yet this is something different from municipal jurisdiction over 
all the inhabitants of a towne 

* There is one instance, I know not if any more could be found, of a firma burgi before the 
Conquest, Tt was at Huntingdon, Domesday, 
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he might recover by distress. The burgesses held their lands by 
burgage-tenure, nearly analogous to, or rather a species of, free socage. 
Perhaps before the grant they might correspond to modern copy- 
holders. It is of some importance to observe, that the lord by sucha 
grant of the town in fee-farm, whatever we may think of its previous 
condition, divested himself of his property, or lucrative dominion over 
the soil, in return for the perpetual rent ; so that tallages subsequently 
set at his own discretion upon the inhabitants, however common, can 
hardly be considered as a just exercise of the rights of proprietorship. 
Under such a system of arbitrary taxation, however, it was evident 
to the most selfish tyrant, that the wealth of his burgesses was his 
wealth, and their prosperity his interest ; much more were liberal and 
sagacious monarchs, like Henry II., inclined to encourage them by 
privileges. From the time of William Rufus there was no reign in 
which charters were not granted to different towns, of exemption from 
tolls on rivers and at markets, those lighter manacles of feudal tyranny ; 
or of commercial franchises ; or of immunity from the ordinary juris- 
dictions; or, lastly, of internal self-regulation. Thus, the original 
charter of Henry I. to the city of London? concedes to the citizens, in 
addition to valuable commercial and fiscal immunities, the right of 
choosing their own sheriff and justice, to the exclusion of every foreign 
jurisdiction.? These grants, however, were not in general so extensive till 
the reign of John. Before that time, the interior arrangement of towns 
had received a new organisation. Inthe Saxon period, we find voluntary 
associations, sometimes religious, sometimes secular ; in some cases 
for mutual defence against injury, in others for mutual relief in poverty. 
These were called guilds, from the Saxon verb ¢7z/daz, to pay or con- 
tribute, and exhibited the natural, if not the legal character of corpo- 
rations.4 At the time of the Conquest, as has been mentioned above, 


1] have read somewhere that this charter was granted in rz0r. But the instrument itself, 
which is only preserved by an Inspeximus of Edward IV., does not contain any date. Could 
it be traced so high, the circumstance would be remarkable, as the earliest charters granted 
by Louis VI., supposed to be the father of these institutions, are several years later. 

2 This did not. however, save the citizens from fining in one hundred marks to the king for 
this privilege. Ido not know that the charter of Henry I. can be suspected, but Brady, in 
his treatise of Boroughs, does not think proper once to mention it; and indeed uses many 
expressions incompatible with its existence. 

Blomefield says that Henry J. granted the same privileges by charter to Norwich in 1122, 
which London possessed. Yet it appears that the king named the port-reeve or provost; 
but erences suggests that he was probably recommended by the citizens, the office being 
annual. 

4 Hickes has given usa bond of fellowship among the thanes of Cambridgeshire, containing 
several curious particulars. A composition of eight pounds, exclusive, I conceive, of the 
usual weregild, was to be enforced from the slayer of any fellow. Ifa fellow (gilda) killed a 
man of one thousand two hundred shillings weregild, each of the society was to contribute 
half a marc; for a ceor], two orz, (perhaps ten shillings ;) fora Welshman, one. If, however, 
this act was committed wantonly, the fellow had no right to call on the society for contribu- 
tion, If one fellow killed another he was to pay the legal weregild to his kindred, and also 
eight pounds to the society. Harsh words used by one fellow towards another, or even to- 
wards a stranger, incurred a fine. No one was to eat or drink in the company of one who 
had killed his brother fellow, unless in the presence of the king, bishop, or alderman. 

We find in Wilkins’ Anglo-Saxon laws a number of ordinances, sworn to by persons both of 
noble and ignoble rank, (ge eorlisce ge ceorlisce,) and confirmed by king Athelstan. These 
are in the nature of by-laws for the regulation of certain societies that had been formed fot 
the preservation of public order. Their remedy was rather violent: to kill and seize the 
effects of all who should rob any member of the association, This property, after deducting 
the value of the thing stolen, was to be divided into two parts; one given to the criminal’s 
wife if not an accomp.ice, the other shared between the king and the society. 

In another fraternity among the clergy and laity of Exeter, eyery fellow was entitled fc a 
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such voluntary incorporations of the burgesses possessed in some 
towns either landed property of their own, or rights of superiority over 
that of others. An internal elective government seems to have been 
required for the administration of a common revenue and of other 
business incident to their association.1 They became more numerous, 

and more peculiarly commercial after that era, as well from the in- 
crease of trade, as through imitation of similar fraternities existing in 
many towns of France. The spirit of monopoly gave strength tu those 
institutions, each class of traders forming itself into a body, in order 
to exclude competition. Thus were established the companies in cor- 
porate towns, that of the Weavers in London being perhaps the 
earliest, and these were successively consolidated and sanctioned by 
charters from the crown. In towns not large enough to admit of dis- 
tinct companies, one merchant guild comprehended the traders in 
general, or the chief of them ; and this, from the reign of Henry II. 
downwards, became the subject of incorporating charters. The man- 

. agement of their internal concerns, previously to any incorporation. 

_ fell naturally enough into a sort of oligarchy, which the tenor of the 
charter generally preserved. Though the immunities might be verv 
extensive, the powers were more or less restrained to a small number. 
‘Except in a few places, the right of choosing magistrates was first 
given by King John; and certainly must rather be ascribed te h‘s 
poverty, than to any enlarged policy, of which that prince was utterly 
incapable. 

From the middle of the twelfth century to that of the thirteenth, the 
trades of England became more and more prosperous. The towns on 
the southern coast exported tin and other metals in exchange for the 
wines of France; those on the eastern sent corn to Norway; the 
cinque-ports bartered wool against the stuffs of Flanders. Though 
bearing no comparison with the cities of Italy or the empire, they in- 
creased sufficiently to acquire importance at home. That vigorous 
prerogative of the Norman monarchs, which kept down the feudal 
aristocracy, compensated for whatever inferiority there might be in the 
population and defensible strength of the English towns, compared 
with those on-the continent. They had to fear no petty oppressors, 
no local hostility ; and if they could satisfy the rapacity of the crown, 
were secure from all other grievances. London, far above the rest, our 
ancient and noble capital, might, even in those early times, be justly 
termed a member of the political system. This great city, so admir- 
ably situated, was rich and populous long before the Conquest. Bede, 
at the beginning of the eighth century, speaks of London asa great 
market, which traders frequented by land and sea. It paid £15,000 
out of £82,000, raised by Canute upon the kingdom. If we believe 

_ Roger Hoveden, the citizens of London, on the death of Ethelred IL., 
joined with part of the nobility in raising Edmund Ironside to the 
contribution in case of taking a journey, or if his house was burned. Thus they resembled, 
in some degree, our friendly societies, and display an interesting picture of manners, which 
has induced me to insert this note, though not greatly to the present purpose. Societies of 
the same kind, for purposes of religion, charity, or mutual assistance, rather than trade, may 
de found long afterwards. Blomefield’s Hist. of Norfolk. 

1 See a grant from Turstin, archbishop of York, in the reign of Henry I., to the burgesses 


ef Beverley, that they may have their Aanshus (i.é., guildhall) like those of York, et ebi sus 
ptatuta pertractent ad honorem Dei, &c, y 


146 Political Influence of the Londoners. 


throne Harold I., according to better authority, the Saxon Chronicle, 
and William of Malmsbury, was elected by their concurrence.? De- 
scending to later history, we find them active in the civil war of 
Stephen and Matilda. The famous bishop of Winchester tells the 
Londoners, that they are almost accounted as noblemen on account of 
the greatness of their city; into the community of which it appears 
that some barons had been received. Indeed the citizens themselves, 
or at least the principal of them, were called barons. It was certainly 
by far the greatest city in England. There have been different esti- 
niates of its population, some of which are extravagant ; but I think it 
could hardly have contained less than thirty or forty thousand souls 
within its walls; and the suburbs were very populous. These num- 
bers, the enjoyment of privileges, and the consciousness of strength, 
infused a free and even mutinous spirit into their conduct.5 The 
Londoners were always on the barons’ side in their contests with the 
crown. They bore a part in deposing William Longchamp, the chan- 
cellor and justiciary of Richard 1.6 They were distinguished in the 
great struggle for Magna Charta; the privileges of their city are ex- 
pressly confirmed in it; and the mayor of London was one of the 
twenty-five barons to whom the maintenance of its provisions were 
delegated. In the subsequent reign, the citizens of London were 
regarded with much dislike and jealousy by the court, and sometimes 
suffered pretty severely by its hands, especially after the battle of 
Evesham.’ 


1 Cives Londinenses, et pars nobilium, qui eo tempore consistebant Londoniz, Clitonem 
Eadmundum unanimi consensu in regem levavere. ‘ 

2 Malmsbury says the people of London were become almost barbarians through their in- 
tercourse with the Danes; propter frequentem convictum. 

3 Londinenses, qui sunt quasi optimates pro magnitudine civitatis in Anglia. Malmsbury. 
Thus too Matthew Paris; Cives Londinenses, quos propter civitatis dignitatem et civium 
antiquam libertatem barones consuevimus appellare; and in another place: Totius civitatis 


cives, quos barones vocant. Spelman says that the magistrates of several other towns were 
called barons. 


£ Drake, the historian of York, maintains that London was less poole about the time © 


of the Conquest than that city ; and quotes Hardynge, a writer of Henry V.’s age, to prove 
that the interior part of the former was not closely built. York, however, does not appear to 
have contained more than 10,000 inhabitants at the accession of the Conqueror; and the 
very em nigel as to the populousness of London prove that it must have far exceeded 
that number. Fitz-Stephen, the contemporary biographer of Thomas Becket, tells us of 
80,000 men capable of bearing arms within its precincts ; where, however, his translator, 
Pegge, suspects a mistake of the MS. in the numerals. And this, with similar hyperboles, 
so imposed on the judicious mind of Lord Littleton, that, finding in Peter of Blois the in- 
habitants of Londén reckoned at quadraginta millia, he has actually proposed to read quad- 
ringenta. It is hardly necessary to observe, that the condition of agriculture and internal 
communication would not have allowed half that number to subsist. 

The subsidy-roll of 1377, published in the Archzologia, vol. vii., would lead to a conclusion 
that all the inhabitants of London did not even then exceed 35,000. If this be true, they 
could not have amounted, probably, to so great a number two or three centuries earlier. 

5 This seditious, or at least refractory character of the Londoners was displayed in the 
tumult headed by William Longbeard in the time of Richard I., and that under Constantine 

-in 1222, the patriarchs of a long line of city demagogues. 

6 Hoveden’s expressions are very precise, and show that the share taken by the citizens of 
London (probably the mayor and aldermen) in this measure was no tumultuary acclamation, 
but a deliberate concurrence with the nobility. Comes Johannes, et fere omnes episcopi, et 
comites Angliz eddem die intraverunt Londonias ; et in crastino predictus Johannes frater 
regis} et archiepiscopus Rothomagensis, et omnes episcopi, et comites, et barones, et cives 
Londinenses cum illis convenerunt in atrio ecclesiz S. Pauli. . . . Placuit ergo Johanni 
fratri regis, et omnibus episcopis, et comitibus, et baronibus regni, et civibus Londoniarum, 
quod canceilarius ille deponeretur, et deposuerunt eum, dc. 

3 The reader may consult for a more full account of the English towns before the midusa 
‘“f the thirteenth century Littleton’s Hist. of Henry II. and Macpherson’s An. of ; 
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Notwithstanding the influence of Louwon in these seasons of dis- _ 
turbance, we do not perceive that it was distinguished from the most 
insignificant town by greater participation in national councils. Rich, 
powerful, honourable, and high spirited as its citizens had become, it 
was very long before they found a regular place in parliament. The 
prerogative of imposing tallages at pleasure, unsparingly exercised by 
Henry III. even over London, left the crown no inducement to sum- 
mon the inhabitants of cities and boroughs. As these indeed were 
daily growing more considerable, they were certain, in a monarchy so 
limited as that of England became in the thirteenth century, of 
attaining, sooner or later, this eminent privilege. Although, therefore, 
the object of Simon de Montfort in calling them to his parliament 
after the battle ot Lewes was merely to strengthen his own faction, 
which prevailed among the commonalty, yet their permanent admis- 
sion into the legislature may be ascribed to a more general cause. 
For otherwise it is not easy to see, why the innovation of an usurper 
_ should have been drawn into precedent, though it might perhaps 
accelerate what the course of affairs was gradually preparing. 

{t is well known, that the earliest writs of summons to cities and 
boroughs of which we can prove the existence, are those of Simon de 
- Montfort, earl of Leicester, bearing date 12th of December 1264, in the 
forty-ninth year of Henry III.2 After a long controversy, almost all 
judicious inquirers seem to have acquiesced in admitting this origin of 
popular representation. The argument may be very concisely stated. 
We find from innumerable records that the king imposed tallages upon 
his demesne towns at discretion. No public instrument previous to 
the forty-ninth of Henry III. names the citizens and burgesses as con- 
stituent parts of parliament; though prelates, barons, knights, and 
sometimes free-holders are enumerated ;# while since the undoubted 
admission of the commons, they are almost invariably mentioned. 
No historian speaks of representatives appearing for the people, or 
uses the word citizen or burgess in describing those present in parlia- 
ment. Such convincing, though negative, evidence is not to be in- 
validated by some general and ambiguous phrases, whether in writs 


1 Frequent proofs of this may be found in Madox, as well as in Matt. Paris, who laments 
it with indignation. Cives Londinenses, contra consuetudinem et libertatem civitatis, quasi 
servi ultimz conditionis, non sub nomine aut titulo liberi adjutorii, sed tallagii, quod multum 
eos angebat, regi, licet inviti et renitentes, numerare sunt coacti. Heu ubi est Londinensis, 
toties scripta, toties jurata libertas! &c. The king sometimes suspended their market, that 
is, I suppose, their right of toll, till his demands were paid. 

2 These writs are not extant, having perhaps never been returned; and consequently we 
cannot tell to what particular places they were addressed. It appears, however, that the 
assembly was intended to be numerous, for the entry runs: scribitur civibus Ebor, civibus 
Lincoln, et ceteris burgis Angliz. It is singular that no mention is made of London, which 
must have had some special summons. j 

3 It would ill repay any reader’s diligence to wade through the vapid and diluted pages of 
Tyrrell; but whoever would know what can be best pleaded for a higher antiquity of our 
present parliamentary constitution, may have recourse to Hody on Convocations, and Little- 
ton’s History of Henry II. I do not conceive it possible to argue the question more ingeni- 
ously than has been done by the noble writer last quoted. Whitelocke, in his commentary on 
the parliamentary writ, has treated it very much at length, but with no critical discrimination, 

4 The only apparent exception to this is in the letter addressed to the pope by the parlia- 
ment of 1246, the salutation of which runs thus: Barones, proceres, et magnates, ac nobiles 

ortuum maris habitatores, necnon et clerus et populus universus, salutem. Matt. Paris, 

tis plain, I think, from these words, that some of the chief inhabitants of the Cinque Ports, 
at that time very flourishing towns, were present in this parliament. But whether they sat 
as representatives, or by a peculiar writ of summons, is not so evident; and the latter may 
be the more probable hypothesis of the two, 
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and records, or in historians... Those monkish annalists are poor 
authorities upon any point where their language is to be delicately 
measured. But it is hardly possible, that writing circumstantially, as 
Roger de Hoveden and Matthew Paris sometimes did, concerning 
proceedings in parliament, they could have failed to mention the 
‘commons in unequivocal expressions, if any representatives from that 
order had actually formed a part of that assembly. 

Two authorities, however, which have been supposed to prove a 
greater antiquity than we have assigned to the representation of the 
commons, are deserving of particular consideration; the cases of St 
Albans and Barnstaple. The burgesses of St Albans complained to 
the council in the eighth year of Edward II., that, although they held, 
of the king in capite, and ought to attend his parliaments whenever 
they are summoned, by two of their number, instead of all other ser- 
vices, as had been their custom in all past times, which services the 
said burgesses and their predecessors had performed as well in the 
time of the late king Edward and his ancestors, as in that of the pre- 
sent king until the parliament now sitting, the names of their deputies 
having been constantly enrolled in chancery, yet the sheriff of Hert- 
fordshire, at the instigation of the abbot of St Albans, had neglected 
to cause an election and return to be made; and prayed remedy. To 
this petition it was answered, “ Let the rolls of chancery be examined, 
that it may appear, whether the said burgesses were accustomed to 
come to parliament, or not, in the time of the king’s ancestors ; and let 
right be done to them, vocatis evocandis, si necesse fuerit.” Ido not 
translate these words, concerning the sense of which there has been 
some dispute, though not, apparently, very material to the principal 
subject. 

This is, in my opinion, by far the most plausible testimony for the 
early representation of boroughs. The burgesses of St Albans claim 
a prescriptive right from the usage of all past times, and more espe- 
cially those of the late Edward and his ancestors. Could this be 
alleged, it has been said, of a privilege at the utmost of fifty years’ 
standing, once granted by an usurper, in the days of the late king’s 
father, and afterwards discontinued till about twenty years before the 
date of their petition, according to those who refer the regular appear- 
ance of the commons in parliament to the twenty-third of Edward I.? 
Brady, who obviously felt the strength of this authority, has shown 
little of his usual ardour and acuteness in repelling it. It was observed, 
however, by Madox, that the petition of St Albans contains two very 
singular allegations : it asserts that the town was part of the king’s 
demesne, whereas it had invariably belonged to the adjoining abbey ; 
and that its burgesses held by the tenure of attending parliament, in- 
stead of all other services, contrary to all analogy, and without parallel 
in the condition of any tenant in capite throughout the kingdom. “It 
is no wonder, therefore,” says Hume, “that a petition which advances 
two falsehoods, should contain one historical mistake, which, indeed, 
amounts only to an inaccurate expression.” But it must be confessed, 
that we cannot so easily set aside the whole authority of this record, 


1 Thus Matthew Paris tells us that, in 1237, the whole kingdom, regri totius tuniversitas, 
sepaired to a parliament of Henry IIL 
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For whatever assurance the people of St Albans might show in assert- 
ing what was untrue, the king’s councils must have been aware how 
recently the deputies of any towns had been admitted into parliament. 
If the lawful birth of the House of Commons were in 1295, as is main- 
tained by Brady and his disciples, is it conceivable that, in 1315, the 
council would have received a petition, claiming the elective franchise 
by prescription, and have referred to the rolls of chancery to inquire 
whether this had been used in the days of the king’s progenitors? I 
confess that I see no answer which can easily be given to this objec- 
tion by such as adopt the /atest epoch of borough representation, 
namely, the parliament of 23 E. I. But they are by no means equally 
conclusive against the supposition, that the communities of cities and 
towns, having been first introduced into the legislature during Leices- 
ter’s usurpation, in the forty-ninth year of Henry III., were summoned, 
not, perhaps, uniformly, but without any long intermission, to suc- 
ceeding parliaments, There is a strong presumption, from. the 
language of a contemporary historian, that they sat in the parliament 
of 1269, four years after that convened by Leicester.! It is more 
unequivocally stated by another annalist, that they were present-in the 
first parliament of Edward I., held in 1271.2. Nor does a similar in- 
ference want some degree of support from the preambles of the statute 
of Marlebridge in 51 H. III., of Westminster I., in the third, and of 
Gloucester, in the sixth year of Edward I. And the writs are extant, 
which summon every city, borough, and market town .to send two 
deputies to a council in the eleventh year of his reign. Icall this a 
council, for it undoubtedly was not a parliament. ‘The sheriffs were 
directed to summon personally all who held more than twenty pounds 
a year of the crown, as well as four knights for each county, invested 
with full powers to act for the commons thereof. The knights and 
burgesses thus chosen, as well as the clergy within the province of 
Canterbury, met at Northampton ; those within the province of York, 
at that city. And neither assembly was opened by the king. This 
anomalous convention was, nevertheless, one means of establishing the 
representative system, and, to an inquirer free from technical prejudice, 
is little less important than a regular parliament. Nor have we long 
to look even for this. In the same year, about eight months after the 
councils at Northampton and York, writs were issued summoning toa 
parliament at Shrewsbury two citizens from London, and as many 
from each of twenty other considerable towns.‘ It is a slight cavil to 


1 Convocatis universis Ancliz prelatis et magnatibus, necnon cunctargm regni sui civitatum 
et burgorum potentioribus. [am indebted to Hody on Convocations for this reference, which 
seems to have escaped most of our constitutional writers. 

2 Hoc anno. . . convenerunt archiepiscopi, e1.iscopi, comites et barones, abbates et priores, 
et de quolibet comitatu quatuor milites, et de quilibet civitate quatuor. Annales Waver- 
leienses. I was led to this passage by Atteibury, Kights of Convocations, where some 
other authorities, less unquestionable, are adduced for the same purpose. Both this as- 
sembly, and that mentioned by Wikes in 1269, were certainly parliaments, and acted as such, 
particularly the former, though summoned for purposes not strictly parliamentary. - mi 

3 The statute of Marlebridge is said to be made convocatis discretioribus, tam majoribus 
quam minoribus; that of Westminster primer, par son conseil, et pir l’essentements des 
archivesques, evesques, abbes, priors, countes, barons, et tout le comminalty de la terre 
illonques summones. The statute of Gloucester runs, appelles les plus descretes de son rev- 
aume, auxibien des grandes come des meinders. These preambles seem to have satisfied Mr 
Prynne that the commons were then represented, though the writs are wanting ; and cer 
tainly no one could be less disposed to exaggerate their antiquity. y 

4 this is commonly denominated the parliament or Acton Burnell; the clergy aud com, 
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object, that these were not directed as usual to the sheriff of each 
county, but to the magistrates of each place. Though avery imperfect, 


this was a regular and unequivocal representation of the commons in 


parliament. But their attendance seems to have intermitted from this 
time to the twenty-third year of Edward’s reign. 

Those to whom the petition of St Albans is not satisfactory will 
hardly yield their conviction to that of Barnstaple. This town set 
forth in the eighteenth of Edward III., that among other franchises 
granted to them by a charter of Athelstan, they had ever since exercised 
the right of sending two burgesses to parliament. The said charter, 
indeed, was unfortunately mislaid:’ and the prayer of their petition 
was to obtain one of the like import in its stead. Barnstaple, it must 
be observed, was a town belonging to Lord Audley, and had actually 
returned members ever since the twenty-third of Edward I. Upon an 
inquisition directed by the king to be made into the truth of these 
allegations, it was found that “ the burgesses of the said town were 
wont to send two burgesses to parliament for the commonalty of 
the borough ; but nothing appeared as to the pretended charter of 
Athelstan, or the liberties which it was alleged to contain.” The 
burgesses, dissatisfied with this inquest, prevailed that another should 
be taken, which certainly answered better their wishes. The second 
jury found that Barnstaple was a free borough, from time immemorial ; 
that the burgesses had enjoyed under a charter of Athelstan, which 
had been casually lost, certain franchises by them enumerated, and 
particularly that they should send two burgesses to parliament ; and 
that it would not be to the king’s prejudice if he should grant them a 
fresh charter in terms equally ample with that of his predecessor 
Athelstan. But the following year we have another writ and another 
inquest, the former reciting that the second return had been unduly 
and fraudulently made; and the latter expressly contradicting the 
previous inquest in many points, and especially finding no proof of 
Athelstan’s supposed charter. Comparing the various parts of this 
business, we shall probably be induced to agree with Willis that it was 
but an attempt of the inhabitants of Barnstaple to withdraw themselves 
from the jurisdiction of theirlord. For the right of returning burgesses, 
though it is the main point of our inquiries, was by no means the most 
prominent part of their petition, which rather went to establish some 
civil privileges of devising their tenements, and electing their own 
mayor. The first and fairest return finds only that they were accus- 
tomed to send members to parliament, which an usage of fifty years 
(from 23 E. I. to 18 E. III.) was fully sufficient to establish, without 
searching into more remote antiquity. 

It has, however, probably occurred to the reader of these two cases, 
St Albans and Barnstaple, that the representation of the commons in 
parliament was not treated as a novelty, even in times little posterior 
to those in which we have been supposing it to have originated. In 


mons having sat in that town, while the barons passed judgment upon David, prince of 
Wales, at Shrewsbury. The towns which were honoured with the privilege of representa- 
tion, and may consequently be supposed to have been at that time the most considerable in 
Engiand, were York, Carlisle, Scarborough, Nottirigham, Grimsby, Lincoln, Northampton, 
Lynn, Yarmouth, Colchester, Norwich, Chester, Shrewsbury, Worcester, Hereford, Bristol, 
Canterbury, Winchester, and Exeter. Rymer. 
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this consists, I think, the sole strength of the opposite argument. An 
act in the fifth year of Richard II. declares that if any sheriff shall leave 
out of his returns any cities or boroughs which be bound, and of old 
time were wont to come to the parliament, he shall be punished as was 
accustomed to be done in the like case in time past. In the memor- 
able assertion of legislative right by the commons in the second of 
Henry V., which will be quoted hereafter, they affirm that “ the com- 
mune of the land is, azd ever has been,a member of parliament.” And 
the consenting suffrage of our older law-books must be placed in the 
same scale. The first gainsayers, I think, were Camden and Sir Henry 
Spelman, who upon probing the antiquities of our constitution some- 
what more exactly than their predecessors, declared that they could 
find no signs of the commons in parliament till the forty-ninth of Henry 
Ill, Prynne, some years afterwards, with much vigour and learning, 
maintained the same argument, and Brady completed the victory. 
But the current doctrine of Westminster Hall, and still more of the 
two chambers of parliament, was certainly much against these anti- 
quaries ; and it passed at one time for a surrender of popular principles, 
and almost a breach of privilege, to dispute the lineal descent of the 
House of Commons from the wittenagemot.1 
The true ground of these pretensions to antiquity was a very well 
founded persuasion, that no other argument would be so conclusive to 
ordinary minds, or cut short so effectually all encroachments of the 
prerogative. The populace of every country, but none so much as 
the English, easily grasp the notion of right, meaning thereby some- 
thing positive and definite ; while the maxims of expediency or theo- 
retical reasoning pass slightly over their minds. Happy indeed for 
England that it is so! But we have here to do with the fact alone. 
And it may be observed that several pious frauds were practised to 
exalt the antiquity of our constitutional liberties. These began, per- 
haps, very early, when the imaginary laws of Edward the Confessor 
were so earnestly demanded. ‘They were carried farther under Ed- 
ward I. and his successors, when the fable of privileges granted by the 
Conqueror to the men of Kent was devised; when Andrew Horn 
filled his Mirrour of Justices with fictitious tales of Alfred ; and above 
all, when the “ method of holding parliaments in the time of Ethelred” 
was fabricated, about the end of Richard IIs reign; an imposture 
which proved to be not too gross to deceive Sir Edward Coke. 
There is no great difficulty in answering the question, why the depu- 


1 Though such an argument would not be conclusive, it might afford some ground for 
hesitation if the royal burghs of Scotland were actually represented in their parliament more 
than half a century before the date assigned to the first representation of English towns, 
Lord Hailes concludes from a passage in Fordun, “‘that, as early as 1211, burgesses gave 
suit and presence in the great council of the king’s vassals; though the contrary has. been 
asserted with much confidence by various authors.” Fordun’s words, however, so far from 
importing that they formed a member of the legislature, which perhaps ILord Hailes did not 
mean by the quaint expression ‘‘ gave suit and presence,” do not appear to me conclusive to 
prove that they were actually present. Hoc anno Rex Scotiz Willelmus magnum tenuit 
consilium. Ubi, petito ab optimatibus auxilio, promiserunt se daturos decem miile marcas: 
preter burgenses regni, qui sex millia promiserunt. Those who know the brief and incorrect 
style of chronicles will not think it unlikely that the offer of 6000 marks by the burgesses was 
not made in parliament, but in consequence of separate requisitions from the crown. Pinker- 
ton is of opinion that the magistrates of royal burghs might upon this, and perhaps other 
occasions, Nave attended at the bar of parliament with their offers of money. But the 
‘ deputies of towns do not appear as a part of parliament till 1326. ; 
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ties of boroughs were finally and permanently engrafted upon parlia- 
ment by Edward I.1. The government was becoming constantly more 


attentive to the wealth that commerce brought into the kingdom, and | 
the towns were becoming more flourishing and more independent.’ 


But, chiefly, there was a much stronger spirit of general liberty, and a 
greater discontent at violent acts of prerogative, from the era of Magna 
Charta; after which authentic recognition of free principles, many 
acts which had seemed before but the regular exercise of authority 
were looked upon as infringements of the subject’s right. Among 
these the custom of setting tallages at discretion would naturally ap- 
pear the most intolerable; and men were unwilling to remember that 
the burgesses who paid them were indebted for the rest of their pos- 
sessions to the bounty of the crown. In Edward I.’s reign, even before 
the great act of Confirmation of the Charters had rendered arbitrary 
impositions absolutely unconstitutional, they might perhaps excite 
louder murmurs than a discreet administration would risk. Though 


the necessities of the king, therefore, and his imperious temper often 
led him to this course,” it was a more prudent counsel to try the wil; 


lingness of his people, before he forced their reluctance. And the 
success of his innovation rendered it worth repetition. Whether it 
were from the complacency of the commons at being thus admitted 
among the peers of the realm, or from a persuasion that the king 
would take their money, if they refused it, or from inability to with- 
stand the plausible reasons of his ministers, or from the private 


influence to which the leaders of every popular assembly have been 


accessible, much more was granted in subsidies, after the represen- 
tation of the towns commenced, than had ever been extorted in 
tallages. 

To grant money was, therefore, the main object of their meeting, 
and if the exigencies of the administration could have been relieved 
without subsidies, the citizens and burgesses might still have sat at 
home, and obeyed the laws which a council of prelates and barons 
enacted for their government. But it is a difficult question, whether 
the king and the peers designed to make room for them, as it were, in 
legislation ; and whether the power of the purse drew after it imme- 
diately, or only by degrees, those indispensable rights of consenting 
to laws which they now possess. There are no sufficient means of 
solving this doubt during the reignof Edward I. The writ in 22 E, I. 
directs two knights to be chosen cum plena potestate pro se et tota 
communitate comitattis preedicti, ad consulendum et consentiendum 
pro se et communitate illa, his quze comites, barones, et proceres prz- 
dicti concorditer ordinaverint in praemissis. That of the next year 


1 These expressions cannot appear too strong. But it is very remarkable, that to the par- 
liament of 18 Edward III., the writs appear to have summoned none of the towns, but only 
the counties. Yet the citizens and burgesses are once, but only once, named as present in 
the parliamentary roll; and there is, in general, a chasm in place of their names, where the 
different ranks present are enumerated. A subsidy was granted at this parliament; so that, 
if the citizens and burgesses were really not summoned, it is by far the most violent stretch 
of power during the reign of Edward III. But I know of no collateral evidence to illustrate 
or disprove it. 

2 Tallages were imposed without consent of parliament in 17 E. I., Wykes; and in 32 E. 
I., Brady. In the latter instance the king also gave leave to the lay and spiritual nobility to 
set a tallage on their own tenants. This was subsequent tc the Confirmatio Chartarum, and 
unquestionably illegal. 
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runs, ad faciendum tunc quod de communi consilio ordinabitur in 
premissis. The same words are inserted in the writ of 26-E.I. In 
that of 28 E. I. the knights are directed to be sent cum plena potestate 
audiendi et faciendi quae ibidem ordinari contigerint pro communi 
commodo. Several others of the same reign have the words ad facien- 
dum. The difficulty is to pronounce, whether this term is to be 
interpreted in the sense of Zexforming, or of enacting ; whether the 
representatives of the commons were merely to learn from the lords, 
what was to be done, or to bear their part in advising upon it. The 
earliest writ, that of 22 E. I., certainly implies the latter; and I do 
not know that any of the rest are conclusive to the contrary. In the 
reign of Edward II., the words ad consentiendum alone, or ad facien- 
dum et consentiendum, begin ; and from that of Edward III., this form 
has been constantly used It must still, however, be highly ques- 
tionable, whether the commons, who had so recently taken their place 
in parliament, gave anything more than a constructive assent to the 
- laws enacted during this reign. They are not even named in the pre- 
amble of any statute till the last year of Edward I. Upon more than 
one occasion, the sheriffs were directed to return the same members 
who had sat in the last parliament, unless prevented by death or 
infirmity. 

It has been a very prevailing opinion, that parliament was not 
divided into two houses at the first admission of the commons. If by 
this is only meant that the commons did not occupy a separate cham- 
ber till some time in the reign of Edward III., the proposition, true or 
false, will be of little importance. They may have sat at the bottom 
of Westminster Hall, while the lords occupied the upper end. But, 
that they were ever intermingled in voting, appears inconsistent with 
likelihood and authority. The usual object of calling a parliament 
was to impose taxes ; and these, for many years after the introduction 
of the commons, were laid in different proportions upon the three 
estates of the realm. Thus, in the 23 E. I., the earls, barons, and 
knights gave the king an eleventh, the clergy a tenth, while he obtained 
a seventh from the citizens and burgesses ; in the twenty-fourth of the 
same king, the two former of these orders gave a twelfth, the last an 
eighth ; in the thirty-third year, a thirtieth was the grant of the barons 
and knights, and of the clergy, a twentieth of the cities and towns ; in 
the first of Edward II., the counties paid a twentieth, the towns a 
' fifteenth ; in the sixth of Edward III., the rates were a fifteenth and a 
tenth. These distinct grants imply distinct grantors ; for it is not to 
be imagined that the commons intermeddled in those affecting the 
lords, or the lords in those of the commons. In fact, however, there 
is abundant proof of their separate existence long before the seven- 
teenth of Edward III., which is the epoch assigned by Carte, or even 
the sixth of that king, which has been chosen by some other writers. 
Thus the commons sat at Acton Burnell in the eleventh of Edward I, 
while the upper house was at Shrewsbury. In the eighth of Edward 
II, “‘the commons of England complain to the king and his council,” 


2 It may be remarked, that writs of summons to great councils, never ran ad faciendum, 
but ad tractandum, consulendum et consentiendum; from which some would infer that faci 
endum had the sense of enacting; since statutes could not be passed in such assemblies. 
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&c. These must surely have been the commons assembled in parlia- 
ment, for who else could thus have entitled themselves? In the nine- 
teenth of the same king, we find several petitions, evidently proceeding 
from the body of the commons in parliament, and complaining of 
public grievances. The roll of 1 E. III., though mutilated, is conclu- 
sive to show that separate petitions were then presented by the com- 
mons, according to the regular usage of subsequent times. And, 
indeed, the preamble of 1 E. III., stat. 2, is apparently capable of no 
other inference. 

As the knights of shires correspond to the lower nobility of other 
feudal countries, we have less cause to be surprised that they belonged 
originally to the same branch of parliament as the barons, than at their 
subsequent intermixture with men so inferior in station as the citizens 
and burgesses, It is by no means easy to define the point of time 
when this distribution was settled; but I think it may be inferred 
from the rolls of parliament, that the houses were divided as they are 
at present, in the eighth, ninth, and nineteenth years of Edward II. 
This appears, however, beyond doubt, in the first of Edward III, 
Yet, in the sixth of the same prince, though the knights and burgesses 
are expressly mentioned to have consulted together, the former taxed 
themselves in a smaller rate of subsidy than the latter. 

The proper business of the House of Commons was to petition for 
redress of grievances as much as to provide for the necessities of the 
crown. In the prudent fiction of English law, no wrong is supposed 
to proceed from the source of right. The throne is fixed upon a pin- 
nacle, which perpetual beams of truth and justice irradiate, though 
corruption and partiality may occupy the middle region, and cast 
their chill shade upon all below. In his high court of parliament, a 
king of England was to learn where injustice had been unpunished, 
and where right had been delayed. The common courts of law, if 
they were sufficiently honest, were not sufficiently strong to redress 
the subject’s injuries, where the officers of the crown, or the nobles 
interfered. To parliament he looked as the great remedial court for 
relief of private as well as public grievances. For this cause it was 
ordained in the fifth of Edward II., that the king should hold a par- © 
liament once, or, if necessary, twice every year; “that the pleas which 
have been thus delayed, and those where the justices have differed, 
may be brought to a close.” And a short act of 4 Edward III., which 
was not very strictly regarded, provides that a parliament shall be held 
“‘ every year, or oftener, if need be.”! By what persons, or under what 
limitations, this jurisdiction in parliament was exercised, will come 
under our future consideration. 

The efficacy of a king’s personal character, in so imperfect a state 
of government, was never more strongly exemplified than in the two 
first Edwards. The father, a little before his death, had humbled his 
boldest opponents among the nobility ; and as for the commons, so 
far from claiming a right of remonstrating, we have seen cause to 
doubt whether they were accounted effectual members of the legisla- 

z Annual sessions of parliament seem fully to satisfy the words, and still more the spirit of 
this act, and of 36 E. III. ; which, however, are repealed by implication from’ the provisions 


of 6 W. IIl. But it was very rare under the Plantagenet dynasty for a parliament to com 
tinue more than a year. 
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ture, for any purposes but taxation. But in the very second year of 
_ the son’s reign, they granted the twenty-fifth penny of their goods, 
“upon this condition, that the king should take advice and grant 
redress upon certain articles, wherein they are aggrieved.” These were 
answered at the ensuing parliament, and are entered, with the king’s 
respective promises of redress, upon the roll. It will be worth while 
to extract part of this record, that we may see what were the complaints 
of the commons of England, and their notions of right ‘n 1309. Ihave 
chosen, on this as on other occasions, to translate very literally, at the 
expense of some stiffness, and perhaps of obscurity, in the language. 
“The good people of the kingdom who are come hither to parlia- 
ment, pray our lord the king that he will, if it please him, have regard 
to his poor subjects, who are much aggrieved by reason that they are 
not governed as they should be ; especially as to the articles of the 
Great Charter; and for this, if it please him, they pray remedy. 
Besides which they pray their lord the king to hear what has long 
aggrieved his people, and still does so from day to day, on the part of 
those who call themselves his officers, and to amend it, if he pleases.” 
The articles, eleven in number, are to the following purport :—1. That 
the king’s purveyors seize great quantities of victuals without payment ; 
2. That new customs are set on wine, cloth, and other imports; 3. 
That the current coin is not’so good as formerly ;1 4, 5. That the 
steward and marshal enlarge their jurisdiction beyond measure to the 
oppression of the people ; 6. That the commons find none to receive 
petitions addressed to the council ; 7. That the collectors of the king’s 
dues (pernours des prises) in towns and at fairs, take more than is 
lawful; 8. That men are delayed in their civil suits by writs of protec- ‘ 
tion; 9. That felons escape punishment by procuring charters of 
pardon; 10, That the constables of the king’s castles take cognisance 
of common pleas ; 11. That the king’s escheators oust men of lands 
held by good title, under a pretence of an inquest of their office, 
These articles display in a short compass the nature of those 
grievances, which existed under almost all the princes of the Planta- 
genet dynasty, and are spread over the rolls of parliament for more 
than a century after this time. Edward gave the amplest assurances 
of putting an end to them all ; except in one instance, the augmented 
customs or imports, to which he answered rather evasively, that he 
would take them off, till he should perceive whether himself and his 
people derived advantage from so doing, and act thereupon as he 
should be advised. Accordingly, the next year, he issued writs to 
collect these new customs again, But the Lords Ordainers superseded 
the writs, having entirely abrogated all illegal impositions. It does 
not appear, however, that, regard had to the times, there was anything 
very tyrannical in Edward’s government. He set tallages sometimes, 
like his father, on his demesne towns without assent of parliament. In 
the nineteenth year of his reign, the commons show, that “ whereas 
we and our ancestors have given many tallages to the king’s ancestors 
to obtain the charter of the forest, which charter we have had con- 
1 This article is so expressed, as to make it appear that the grievance was the high price of 
commodities. But as this was the natural effect of a degraded currency, and the whole tenor 


of these articles relates to abuses of government, I think it must have meant what I have 
aaid in the text, 
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firmed by the present king, paying him largely on our part; yet the 
king’s officers of the forest seize on lands, and destroy ditches, and 
oppress the people, for which they pray remedy, for the sake of God 
and his father’s soul.” They complain at the same time of arbitrary 
imprisonment, against the law of the land. To both these petitions 
the king returned a promise of redress; and they complete the cata- 
logue of the customary grievances in this period of our constitution. — 

During the reign of Edward II. the rolls of parliament are imperfect, 
and we have not much assistance from other sources. The assent of 
the commons, which frequently is not specified in the statutes of this 
age, appears in two remarkable and revolutionary proceedings, the 
appointment of the Lords Ordainers in 1312, and that of prince Ed- 
ward as guardian of the realm in the rebellion which ended in the 
king’s dethronement. In the former case, it indicates that the aristo- 
cratic party then combined against the crown were desirous of con- 
ciliating popularity. An historian relates, that some of the commons 
were consulted upon the ordinances to be made for the reformation of 
government. In the latter case, the deposition of Edward II., 1 am 
satisfied, that the commons’ assent was pretended in order to give 
more speciousness to the transaction.1 But as this proceeding, how- 
ever violent, bears evident marks of having been conducted by persons 
conversant in law, the mention of the commons may be deemed a 
testimony to their constitutional right of participation with the peers 
in making provision for a temporary defect of whatever nature in the 
executive government, 

During the long and prosperous reign of Edward IIL, the efforts of 
parliament in behalf of their country were rewarded with success in 
establishing upon a firm footing three essential principles of our 
government; the illegality of raising money without consent; the 
necessity that the two houses should concur for any alterations in the 
law; and, lastly, the right of the commons to inquire into public 
abuses, and to impeach public counsellors. By exhibiting proofs of 
each of these from parliamentary records, I shall be able to substantiate 
the progressive improvement of our free constitution, which was princi- 
pally consolidated during the reigns of Edward II]. and his two next 
successors. Brady indeed, Carte, and the authors of the Parliamentary 
History, have trod already over this ground; but none of the three 
can be considered as familie: to the generality of readers, and I may 

1 A record, which may be read in Brady’s Hist. of England, and in Rymer, relative to the 
picccrd ee on Edward II.’s flight into Wales, and subsequent detention, recites that ‘‘ the 
ing, having left his kingdom without government and gone away with notorious enemies of 
the queen, prince, and realm ; divers prelates, earls, barons, and knights then being at Bris- 
tol, in the presence of the said queen and duke, (Prince Edward, duke of Cornwall,) dy the 
assent of the whole commonalty of the realm there being, unanimously elected the said duke 
to be guardian of the said kingdom ; so that the said duke and guardian should rule and 
govern the said realm, in the name and by the authority of the king his father, he being thus 
absent.” But the king being taken, and brought back into England, the power thus dele- 
gated to the guardian ceased of course ; whereupon the bishop of Hereford was sent to press 
the king to permit that the great seal, which he had with him, the prince having only used 
his private seal, should be used in all things that required it. Accordingly the'king sent the 
eat seal to the queen and prince. The bishop is said to have been thus commissioned to 
etch the seal by the prince and queen, and by the said prelates and peers, with the assent 
of the said commonalty then being at Hereford. It is plain that these were mere words of 
course ; for no parliament had been convoked, znd no proper representatives could have 


been either at Bristol or Hereford. However, this is a very curious record, inasmuch as if 
proves the importance attached to the forms of the constitution at this period. 
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at least take credit for a sincerer love of liberty than any of their 
writings display. 

In the sixth year of Edward III. a parliament was called to provide 
for the emergency of an Irish rebellion; wherein, “because the king 
could not send troops and money to Ireland without the aid of his 
people, the prelates, earls, barons, and other great men, and the 
knights of shires, and all the commons, of their free will, for the said 

purpose, and also in order that the king might live off his own, and 
not vex his people by excessive prises nor in other manner, grant to 
him the fifteenth penny, to levy off the commons,! and the tenth from 
the cities, towns, and royal demesnes. And the king, at the request 
of the same, in ease of his people, grants that the commissions lately 
made to certain persons assigned to set tallages on cities, towns, and 
demesnes throughout England shall be immediately repealed ; and 
that in time to come he will not set such tallage, except as it has been 
done in the time of his ancestors, and as he may reasonably do. 

These concluding words are of dangerous implication, and certainly 
it was not the intention of Edward, inferior to none of his predecessors in 
the love of power, to divest himself of that eminent prerogative, which, 
however illegally since the Confirmatio Chartarum, had been exercised 
by them all. But the parliament took no notice of this reservation, 
and continued with unshaken perseverance to insist on this incontest- 
able and fundamental right, which he was prone enough to violate. 

In the thirteenth year of this reign, the lords gave their answer to 
commissioners sent to open the parliament and to treat with them on 
the king’s part, in a sealed roll. This contained a grant of the tenth 
sheaf, fleece and lamb. But, before they gave it, they took care to 
have letters patent shown them, by which the commissioners had 
power “to grant some graces to the great and small of the kingdom.” 
* And the said lords,” the roll proceeds to say, “ will, that the imposi- 
tion (malestoste) which now again has been levied upon wool be 
entirely abolished, that the old customary duty be kept, and that they 
may have it by charter, and by enrolment in parliament, that such 
custom be never more levied, and that this grant now made to the 
king, or any other made in time past, shall not turn hereafter to their 
charge or be drawn into precedent.’ The commons, who gave their 
answers in a separate roll, declared that they could grant no subsidy 
without consulting their constituents ; and therefore begged that 
another parliament might be summoned, and in the meantime they 
would endeavour, by using persuasion with the people of their respec- 
tive counties, to procure the grant of a reasonable aid in the next 
parliament. They demanded also, that the imposition on wool and 
lead should be taken as it used to be in former times, “inasmuch as 
it is enhanced without assent of the commons, or of the lords, as we 
understand ; and, if it be otherwise demanded, that any one of the 
commons may refuse it, (le puisse arester,) without being troubled on 
that account, (saunz estre chalangé.) 

Wool, however, the staple export of that age, was too easy and 

_ tempting a prey to be relinquished by a prince engaged in an impover- 
1 ‘6a commonaltéc” seems in this place to mean the tenants of iand, or commens of tha 
courties, in contradistinction to citizens and burgesses. 
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ishing war. Seven years afterwards, in 20 E. IIL, we find the com- 
mons praying, that the great subsidy of forty shillings upon the sack of 
wool be taken off; and the old custom paid as heretofore was assented 
to and granted. | The government spoke this time in a more authorita- 
tive tone. “As to this point, (the answer runs,) the prelates and others 
seeing in what need the king stood of an aid before his passage beyond 
sea, to recover his rights, and defend his kingdom of England, con- 
sented, with the concurrence of the merchants, that he should have, in 
aid of his said war, and in defence of his said kingdom, forty shillings 
of subsidy for each sack of wool that should be exported beyond sea, 
for two years to come. And upon this grant divers merchants have 
made many advances to our lord the king, in aid of his war ; for which 
cause this subsidy cannot be repealed without assent of the king and 
his lords.” : ’ 

It is probable, that Edward’s counsellors wished to establish a dis- 
tinction, long afterwards revived by those of James I., between customs 
levied on merchandise at the ports, and internal taxes. The statute 
entitled Confirmatio Chartarum had manifestly taken away the prero- 
gative of imposing the latter, which indeed had never extended beyond 
the tenants of the royal demesne. But its language was not quite so 
explicit as to the former, although no reasonable doubt could be enter- 
tained that the intention of the legislature was to abrogate every species 
of imposition unauthorised by parliament. The thirtieth section of 
Magna Charta had provided, that foreign merchants should be free 
from all tributes, except the ancient customs; and it was strange to 
suppose, that natives were excluded from the benefit of that enactment. 
Yet, owing to the ambiguous and elliptical style so frequent 1n our 
older laws, this was open to dispute, and could perhaps only be ex- 
plained by usage. Edward I., in despite of both these statutes, had 
set a duty of threepence in the pound upon goods imported by merchant 
strangers. This imposition was noticed as a grievance in the third 
year of his successor, and repealed by the Lords Ordainers. It was 
revived, however, by Edward III., and continued to be levied ever 
afterwards.! 

Edward was led by the necessities of his unjust amd expensive war 
into another arbitrary encroachment, of which we find as many com- 
plaints as of his pecuniary extortions. The commons pray, in the same 
parliament of 20 E. III., that commissions should not issue for the 
future out of chancery, to charge the people with providing men-at- 
arms, hobelers, (or light cavalry,) archers, victuals, or in any other 
manner, without consent of parliament. It is replied to this petition, 
that “it is notorious how in many parliaments the lords and commons 
had promised to aid the king in his quarrel with their bodies and goods 
as far as was in their power; wherefore the said lords, seeing the ne- 
cessity in which the king stood of having aid of men-at-arms, hobelers, 
and archers, before his passage to recover his rights beyond sea, and 
to defend his realm of England, ordained, that such as had five pounds 
a year or more in land on this side of Trent should furnish men-at- 

1 Edward III. imposed another duty on cloth exported, on the pretence that, as the wool 


must have paid a tax, he had a right to place the wrought and unwrought article on an | 


equality. The commons remonstrated against this, but it was not repealed. This took place 
about 22 E. III. Hale’s Treatise. 
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arms, hobelers, and archers, according to the proportion of land they 
held, to attend the king at his cost ; and some who would neither go 
themselves, nor find others in their stead, were willing to give the king 
wherewithal he might provide himself with some in their place. And 
thus the thing has been done, and no otherwise. And the king wills, 
that henceforth what has been thus done in this necessity be not drawn 
into consequence or example.” 

The commons were not abashed by these arbitrary pretensions ; 
they knew that by incessant remonstrances they should gain at least 
one essential point, that of preventing the crown from claiming these 
usurpations as uncontested prerogatives. The roll of parliament in 
the next two years, the 21st and 22d of Edward IIL, is full of the same 
complaints on one side, and the same allegations of necessity on the 
other. In the latter year, the commons grant a subsidy, on condition 
that no illegal levying of money should take place, with several other 
remedial provisions ; “and that these conditions should be entered on 
the roll of parliament, as a matter of record, by which they may have 
remedy, if anything should be attempted to the contrary in time to 
come.” From this year the complaints of extortion become rather less 
frequent ; and soon afterwards a statute was passed, “ That no man 
shall be constrained to find men-at-arms, hobelers, nor archers, other 
than those which hold by such services, if it be not by common assent 
and grant made in parliament.” Yet even in the last year of Edward’s 
reign, when the boundaries of prerogative and the rights of parliament 
were better ascertained, the king lays a sort of claim to impose charges 
upon his subjects in cases of great necessity, and for the defence of his 
kingdom. But this more humble language indicates a change in the 
spirit of government, which, after long fretting impatiently at the curb, 
began at length to acknowledge the controlling hand of law. 

These are the chief instances of a struggle between the crown and 
commons as to arbitrary taxation; but there are two remarkable pro- 
ceedings in the 45th and 46th of Edward, which, though they would 
not have been endured in later times, are rather anomalies arising out 
of the unsettled state of the constitution and the recency of parlia- 
mentary rights than mere encroachments of the prerogative. In the 
_ former year, parliament had granted a subsidy of fifty thousand pounds, 
to be collected by an assessment of twenty-two shillings and threepence 
upon every parish, on a presumption that the parishes in England 
amounted to forty-five thousand, whereas they were hardly a fifth of 
that number. This amazing mistake was not discovered till the par- 
liament had been dissolved. Upon its detection, the king summoned 
a great council, consisting of one knight, citizen, and burgess, named 
by himself, out of two that had been returned to the last parliament. 
To this assembly the chancellor set forth the deficiency of the last 
subsidy, and proved by the certificates of all the bishops in England, 
how strangely the parliament had miscalculated the number of parishes ;, 
whereupon they increased the parochial assessment, by their own 
authority, to one hundred and sixteen shillings. It is obvious, that 
the main intention of parliament was carried into effect by this irregu- 
iarity, which seems to have been the subject of no complaint. In the 
aext parliament, a still more objectionable measure was resorted to; 
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after the petitions of the commons had been answered, and the knights 
dismissed, the citizens and burgesses were ‘convened before the prince 
of Wales and the lords in a room near the white chamber, and soli- 
tited to renew their subsidy of forty shillings upon the tun of wine, 
and sixpence in the pound upon other imports, for safe convoy of 
shipping, during one year more; to which they assented ; “and so 
departed.” 1! : 

The second constitutional principle established in the reign of 
Edward III. was, that the king and two houses of parliament in con- 
junction possessed exclusively the right of legislation, Laws were 
now declared to be made by the king at the request of the commons, 
and by the assent of the lords and prelates. Such at least was the 
general form, though for many subsequent ages there was no invariable 
regularity in this respect. The commons, who till this reign were 
rarely mentioned, were now as rarely omitted in the enacting clause. 
In fact, it is evident from the rolls of parliament, that statutes were 
almost always founded upon their petition.2 These petitions, with the 
respective answers made to them in the king’s name, were drawn up 
after the end of the session in the form of laws, and entered upon the 
statute-roll, But here it must be remarked, that the petitions were 
often extremely qualified and altered by the answer, insomuch that 
many statutes of this and some later reigns by no means express the 
true ‘sense of the commons. Sometimes they contented themselves 
with showing their grievance, and praying remedy from the king and 
his council. Of this one eminent instance is the great statute of 
treasons. In the petition whereon this act is founded, it is merely 
prayed that, ‘‘ whereas the king’s justices in different counties adjudge 
persons indicted before them to be traitors for sundry matters not 
known by the commons to be treason, it would please the king, by his 
council and by the great and wise men of the land, to declare what 
are treasons in this present parliament.” The answer to this petition 
contains the existing statute, as a declaration on the king’s part. But 
there is no appearance that it received the direct assent of the lower 
house. In the next reigns, we shall find more remarkable instances 
of assuming a consent which was never positively given. 

The statute of treasons, however, was supposed to be declaratory of 
the ancient law ; in permanent and material innovations, a more direct 
concurrence of all the estates was probably required. A new statute, 
to be perpetually incorporated with the law of England, was regarded 
as no light matter. It was a very common answer to a petition of the 
commons, in the earlier part of this reign, that it could not be granted 


1 In the mode of levying subsidies a remarkable improvement took place early in the reign 
of Edward III. Originally two chief taxors were appointed by the king for each county, ae 
named twelve persons in every hundred to assess the movable estate of all inhabitants ac- 
cording to its real value. But in 8 E. III., on complaint of parliament that these taxors were 
partial, commissioners were sent round to compound with every town and parish for a. gross 
sum, which was from thenceforth the fixed quota of subsidy, and raised by the inhabitants 
themselves. Brady on Boroughs. 

2 Laws appear to have been drawn up and proposed to the two houses by the king down to 
the time of Edward I. 

Sometimes the representatives of particular places address separate petitions to the king 
and council, as the citizens of London, the commons of Devonshire, &c. These are inter- 
mingled with the general petitions, and together are vey numerous. In the roll of so Edw. 
UI they amount to 140. : 
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without making a new law. After the parliament of 14 E. IIL, a 
certain number of prelates, barons, and counsellors, with twelve knights 
and six burgesses, were appointed to sit from day to day in order to 
turn such petitions and answers, as were fit to be perpetyal, into a 
statute ; but for such as were of a temporary nature, the king issued 
his letters patent. This reluctance to innovate without necessity, and 
to swell the number of laws which all were bound to know and obey 
with an accumulation of transitory enactments, led, apparently, to the. 
distinction between statutes and ordinances. The latter are indeed 
defined by some lawyers to be regulations proceeding from the king 
and lords without concurrence of the commons. But if this be appli- 
cable to some ordinances, it is certain that the word, even when opposed 
to statute, with which it is often synonymous, sometimes denotes an 
act of the whole legislature. In the 37th of Edward III., when divers 
sumptuary regulations against excess of apparel were made in full 
parliament, “it was demanded of the lords and commons, inasmuch 
as the matter of their petitions was novel, and unheard of before, 
whether they would have them granted by way of ordinance or of 
Statute. They answered that it would be best to have them by way of 
ordinance and not of statute, in order that anything which should need 
amendment might be amended at the next parliament.” So much 
scruple did they entertain about tampering with the statute law of the 
kingdom. | : 

Ordinances which, if it were not for their partial or temporary 
operation, could not well be distinguished from laws, were often 
established in great councils. These assemblies, which frequently 
occurred in Edward’s reign, were hardly distinguishable, except in 
name, from parliaments, being constituted not only of those who were 
regularly summoned to the House of Lords, but of deputies from 
counties, cities, and boroughs. Several places that never returned 
burgesses to parliament have sent deputies to some of these councils,? 
The most remarkable of these was that held in the 27th of Edward 
III., consisting of one knight for each county, and of deputies from all 
the cities and boroughs, wherein the ordinances of the staple were 
established. These were previously agreed upon by the king and 
lords, and copies given, one to the knights, another to the burgesses. 
The roll tells us, that they gave their opinion in writing to the council, 
after much deliberation, and that this was read and discussed by the 
great men. These ordinances fix the staple of wool in. particular 
places within England, prohibit English merchants from exporting 
that article under pain of death, inflict sundry other POM: create 
jurisdictions, and in short, have the effect of a new and important law. 
After they were passed, the deputies of the commons granted a subsidy 
for three years, complained of grievances, and received answers, as if 
in a regular parliament. But they were aware that these proceedings 
partook of some irregularity, and endeavoured, as was their constant 


1 “Tf there be any difference between an ordinance and a statute, as some have collected, 
it is but only this, that an ordinance is but temporary till confirmed and made perpetual; but 
a statute is perpetual at first, and so have some ordinances also been.” 

2 These may be found in Willis’s Notitia Parliamentaria, In 28 E, I. the universities were 
suromoned to send members to a great ccuncil, in oider to defend the king’s right to the king- 
dom of scodand. ‘4 
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‘method, to keep up the legal forms of the constitution. In the last 
petition of this council, the commons pray, “because many articles 
touching the state of the king, and common profit of his kingdom have 
been agreed by him, the prelates, lords, and commons of his land, at 
this council, that the said articles may be recited at the next parlia- 
ment, and entered upon the roll; for this cause, that ordinances and 
agreements made in council are not of record, as if they had been 
made in a general parliament.” This accordingly was done at the 
ensuing parliament, when these ordinances were expressly confirmed, 
and directed to be “holden for a statute to endure always.” 

It must be confessed, that the distinction between ordinances and 
statutes is very obscure, and perhaps no precise and uniform principle 
can be laid down about it. But it sufficiently appears that whatever 
provisions altered the common law, or any former statute, and were 
entered upon the statute-roll transmitted to the sheriffs, and promul- 
gated to the people as general obligatory enactments, were holden to 
require the positive assent of both houses of parliament, duly and 
formally summoned. 

Before we leave this subject, it will be proper to take notice of a 
remarkable stretch of prerogative, which, if drawn into precedent, 
‘would have effectually subverted this principle of parliamentary con- 
sent in legislation. In the 15th of Edward III. petitions were pre- 
sented of a bolder and more enervating cast than was acceptable to 
the court ; that no peer should be put to answer for any trespass, 
except before his peers ; that commissioners should be assigned to 
examine the accounts of such as had received public monies ; that the - 
judges and ministers should be sworn to observe the Great Charter 
and other laws; and that they should be appointed in parliament. 
The last of these was probably the most obnoxious; but the king, 
unwilling to defer a supply which was granted merely upon condition . 
that these petitions should prevail, suffered them to pass into a statute 
with an alteration which did not take off much from their efficacy ; 
namely, that these officers should indeed be appointed by the king ~ 
-with the advice of his council, but should surrender their charges at 
the next parliament, and be there responsible to any who should have 
cause of complaint against them. The chancellor, treasurer, and 
judges entered their protestation, that they had not assented to the 
said statutes, nor could they observe them, in case they should prove 
contrary to the laws and customs of the kingdom, which they were 
sworn to maintain. This is the first instance of a protest on the roll 
of parliament against the passing of an act. Nevertheless, they were 
compelled to swear on the cross of Canterbury to its observance. 

This excellent statute was attempted too early for complete success. 
Edward’s ministers plainly saw that it left them at the mercy of future 
parliaments, who would readily learn the wholesome and constitutional 
principle of sparing the sovereign, while they punished his advisers. 
They had recourse, therefore, to a violent measure, but which was 
likely in those times to be endured. By a proclamation addressed to 
all the sheriffs, the king revokes and annuls the statute, as contrary to 
the laws and customs of England, and to his own just rights and pre- 
rogatives, which he had sworn to preserve; declaring that ke had 
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never consented to its passing, but having previously protested that he 
would revoke it, lest the parliament should have been separated in 
wrath, had dissembled, as was his duty, and permitted the great seal 
to be affixed; and that it appeared to the earls, barons, and other 
learned persons of his kingdom, with whom he had consulted, that as 
the said statute had not proceeded from his own good will, it was null, 
-and could not have the name or force of law.1. This revocation of a 
statute, as the price of which a subsidy had been granted, was a gross 
infringement of law, and undoubtedly passed for such at that time; 
for the right was already clear, though the remedy was not always 
attainable. Two years afterwards, Edward met his parliament, when 
that obnoxious statute was formally repealed. 
Notwithstanding the king’s unwillingness to permit this control of 
parliament over his administration, he suffered, or rather solicited their 
interference in matters which have since been reckoned the exclusive 
province of the crown. This was an unfair trick of his policy. He 
was desirous, in order to prevent any murmuring about subsidies, to 
throw the war upon parliament as their own act, though none could 
have been commenced more selfishly for his own benefit, or less for 
the advantage of the people of England. It is called “the war which 
our lord the king has undertaken against his adversary of France by 
common assent of all the lords and commons of his realm in divers 
parliaments.” And he several times referred it to them to advise upon 
the subject of peace. But the commons showed their humility or dis- 
cretion by treating this as an invitation which it would show good 
manners to decline, though in the 18th of the king’s reign they had 
joined with the lords in imploring the king to make an end of the war 
by a battle, or by a suitable peace. ‘‘ Most dreaded lord,” they say 
upon one occasion, “as to your war and the equipment necessary for 
it, we are so ignorant and simple that we know not how, nor have the 
power to devise; wherefore we pray your grace to excuse us in this 
matter, and that it please you, with advice of the great and wise per- 
sons of your council to ordain what seems best to you for the honour 
and profit of yourself and your kingdom ; and whatever shall be thus 
ordained by assent and agreement for you and your lords, we readily 
assent to, and will hold it firmly established.” At another time, after 
their petitions had been answered, “it was showed to the lords and 
commons by Bartholomew de Burghersh, the king’s chamberlain, how 
a treaty had been set on foot between the king and his adversary of 
France ; and how he had good hope of a final and agreeable issue with 
God’s help ; to which he would not come without assent of the lords 
and commons. Wherefore the said chamberlain inquired on the 
king’s part of the said lords and commons, whether they would assent 
and agree to the peace, in case it might be had by treaty between the 
parties. To which the said commons with one voice replied, that 
whatever end it should please the king and lords to make of the treaty 
would be agreeable to them. On which answer the chamberlain said 
to the commons, then you will assent to a perpetual treaty of peace if 
it can be had, And the said commons answered at once and unani- 


1 Rymet, t. v. p, 282. This instrument betrays in its language Edward’s consciousness of 
the violent step he was taking, and his wish to excuse it as much as possible. 
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mously, Yes, yes.” The lords were not so diffident. Their great sta- 
tion as hereditary counsellors gave them weight in all deliberations of 
government ; and they seem to have pretended to a negative voice in 
the question of peace. At least they answer, upon the proposals made 
by David, king of Scots, in 1368, which were submitted to them in 
parliament, that, “saving to the said David and his heirs the articles 
contained therein, they saw no way of making a treaty which would 
not openly turn to the disherison of the king and his heirs, to which 
they would on no account assent ; and so departed for that day.”1 A 
few years before, they had made a similar answer to some other pro- 
positions from Scotland. . It is not improbable, that in both these 
cases, they acted with the concurrence and at the instigation of the 
king ; but the precedents might have been remembered in other cir- 
cumstances. 

A third important acquisition of the House of Commons during this 
reign was the establishment of their right to investigate and chastise » 
the abuses of administration. In the fourteenth of Edward III., a 
committee of the lords’ house had been appointed to examine the 
accounts of persons responsible for the receipt of the last subsidy ; but 
jt does not appear that the commons were concerned in this. The 
unfortunate statute of the next year contained a similar provision, 
which was annulled with the rest. Many years elapsed before the 
commons tried the force of their vindictive arm. We must pass on- 
ward an entire generation of man, and look at the parliament as- 
sembled in the fiftieth of Edward III. Nothing memorable as to the 
interference of the commons in government occurs before, unless it be 
their request, in the forty-fifth of the king, that no clergyman should 
be made chancellor, treasurer, or other great officer; to which the 
king answered, that he would do that which best pleased his council. 

It will be remembered by every one who has read our history, that 
in the latter years of Edward’s life his fame was tarnished by the 
ascendency of the duke of Lancaster and Alice Perrers. The former, 
a man of more ambition than his capacity seems to have warranted, 
even incurred the suspicion of meditating to set aside the heir of the 
crown, when the Black Prince should have sunk into the grave. 
Whether he were wronged or not by these conjectures, they certainly 
appear to have operated on those most concerned to take alarm at 
them. A parliament met in April 1376, wherein the general unpopu- 
larity of the king’s administration, or the influence of the Prince of 

Vales, led to very remarkable consequences.? After granting a sub- 
sidy, the commons, “ considering the evils of the country, through so 
many wars and other causes, and that the officers now in the king’s 
service are insufficient without further assistance for so great a charge, 
pray that the council be strengthened by the addition of ten or twelve 
bishops, lords, and others, to be constantly at hand, so that no busi- 

1 Carte says, “the lords and commons giving this advice separately, declared,” &c. I can 

nd no mention of the commons doing this in the roll of parliament. 

2? Most of our general historians have slurred over this important session. The best view, 
perhaps, of its secret history will be found in Lowth’s Life of Wykeham; an instructive and 
elegant work, only to be blamed for marks of that academical point of honour, which makes 
a fellow of a college too indiscriminate an encomiast of its founder. Another modern book 


may be named with commendation, though very inferior in its execution, Godwin’s Life of 
Chaucer, of which the duke of Lancaster is the political hero. 
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ness of weight should be despatched without the consent of all; nor 
smaller matters without that of four or six.” The king pretended to 
come with alacrity into this measure, which was followed by a strict 
restraint on them and all other officers from taking presents in the 
course of their duty. After this, “‘the said commons appeared in par- 
liament, protesting that they had the same good-will as ever to assist 
the king with their lives and fortunes ; but that it seemed to them if 
their said liege lord had always possessed about him faithful counsel- 
lors and good officers, he would have been so rich that he would have 
had no need of charging his commons with subsidy and tallage, con- 
sidering the great ransoms of the French and Scotch kings, and of so 
many other prisoners ; and that it appeared to be for the private ad- 
vantage of some near the king, and of others by their collusion, that 
the king and kingdom are so impoverished, and the commons so 
ruined, And they promised the king that if he would do speedy jus- 
tice on such as should be found guilty, and take from them what law 
and reason permit, with what had been already granted in parliament, 
they will engage that he should be rich enough to maintain his wars 
for a long time, without much charging his people in any manner.” 
They next proceeded to allege three particular grievances : the removal 
of the staple from Calais, where it had been fixed by parliament, 
through the procurement and advice of the said private counsellors 
about the king; the participation of the same persons in lending 
money to the king at exorbitant usury; and their purchasing at a low 
rate for their own benefit old debts from the crown, the whole of which 
they had afterwards induced the king to repay to themselves. For 
these and for many other misdemeanours, the commons accused and 
impeached the lords Latimer and Nevil, with four merchants, Lyons, 
Ellis, Peachey, and Bury. Latimer had been chamberlain, and Nevil 
held another office. The former was the friend and creature of the 
duke of Lancaster. Nor was this parliament at all nice in touching a 
point where kings least endure their interference. An ordinance was 
made, that “whereas many women prosecute the suits of others in 
courts of justice by way of maintenance, and to get profit thereby, 
which is displeasing to the king, he forbids any woman henceforward, 
and especially Alice Perrers, to do so, on pain of said Alice forfeiting 
all her goods, and suffering banishment from the kingdom.” 

The part which the prince of Wales, who had ever been distinguished 
for his respectful demeanour towards Edward, bore in this unprece- 
dented opposition, is strong evidence of the jealousy with which he 
regarded the duke of Lancaster ; and it was led in the House of Com- 
mons by Peter de la Mare, a servant of the earl of March, who, by his 
marriage with Philippa, heiress of Lionel, duke of Clarence, stood next 
after the young prince Richard in lineal succession to the crown. The 
proceedings of this session were indeed highly popular. But no house 
of commons would have gone such lengths on the mere support of 
popular opinion, unless instigated and encouraged by higher authority. 
Without this, their petitions might perhaps have obtained, for the sake 
of subsidy, an immediate consent; but those who took the lead in 
preparing them must have remained unsheltered after a dissolution, 
to abide the vengeance of the crown, with no assurance that another 
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parliament would espouse their cause as its own. Such, indeed, was 
their fate in the present instance, Soon after the dissolution of par- 
liament, the prince of Wales, who, long sinking by fatal decay, had 
rallied his expiring energies for this domestic combat, left his inherit- 
ance to a child ten years old, Richard of Bourdeaux. Immediately 
after this event, Lancaster recovered his influence ; and the former 
favourites returned to court.. Peter de la Mare was confined at Not- 
tingham, where he remained two years. The citizens indeed attempted 
an insurrection, and threatened to burn the Savoy, Lancastev’s resi- 
dence, if De la Mare was not released ; but the bishop of London 
succeeded in appeasing them. A parliament met next year, which 
overthrew the work of its predecessor, restored those who had been 
impeached, and repealed the ordinance against Alice Perrers.1 So 
little security will popular assemblies ever afford against arbitrary 
power, when deprived of regular leaders, and the consciousness of 
mutual fidelity. 

The policy adopted by the prince of Wales and earl of March, in 
employing the House of Commons as an engine of attack against an 
obnoxious ministry, was perfectly novel, and indicates a sensible 
change in the character of our constitution. In the reign of Edward 
II., parliament had little share in resisting the government ; much 
more was effected by the barons, through risings of their feudal 
tenantry. Fifty years of authority better respected, of law better 
enforced, had rendered these more perilous, and of a more violent 
appearance than formerly. A surer resource presented itself in the 
increased weight of the lower house in parliament. And this indirect 
aristocratical influence gave a surprising impulse to that assembly, and 
particularly tended to establish beyond question its control over pub- 
lic abuses. Is it less just to remark, that it also tended to preserve 
the relation and harmony between each part and the other, and to 
prevent that jarring of emulation and jealousy, which, though gener- 
ally found in the division of power between a noble and a popular 
estate, has scarcely ever caused a dissension, except in cases of little 
moment, between our two houses of parliament ? 

The commons had sustained, with equal firmness and discretion, a 
defensive war against arbitrary power under Edward III.: they ad- 
vanced with very different steps towards his successor. Upon the 
king’s death, though Richard’s coronation took place without delay, 
and no proper regency was constituted, yet a council of twelve, whom 
the great officers of state were to obey, supplied its place to every 
effectual intent. Among these the duke of Lancaster was not num- 
bered ; and he retired from court in some disgust. In the first par- 
liament of the young king, a large proportion of the knights who 
had sat in that which impeached the Lancastrian party were re- 
turned.2 Peter de la Mare, now released from prison, was elected 
Speaker ; a dignity which, according to some, he had filled in the 
Good Parliament, as that of the fiftieth of Edward III. was popularly 

1 Not more than six or seven of the knights who had sat in the last parliament were re- 
turned to this, as appears by the writs given in Prynne’s 4th Register. 

> Walsingham, says pene omnes; but the list published in Prynne induces me to qualify 


this loose expression, Alice Perrers had bribed, he tells us, many of the lords, and all the 
‘awyers of England; yet by the perseverance of these knights she was convicted. ¥ 
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styled ; though the rolls do not mention either him or any other as 
bearing that honourable name before Sir Thomas Hungerford in the 
parliament of the following year. The prosecution against Alice Per- 
rers was now revived ; not, as far as appears, by direct impeachment 
of the commons ; but articles were exhibited against her in the House 
of Lords on the king’s part, for breaking the ordinances made against 
her intermeddling at court; upon which she received judgment of 
banishment and forfeiture. At the request of the lower house, the 
lords, in the king’s name, appointed nine persons of different ranks ; 
three bishops, two earls, two bannerets, and two bachelors, to be a 
permanent council about the king, so that no business of importance 
should be transacted without their unanimous consent. The king 
was even compelled to consent that, during his minority, the chan- 
cellor, treasurer, judges, and other chief officers should be made in 
parliament ; by which provision, combined with that of the parlia- 
mentary council, the whole executive government was transferred to 
the two houses. A petition, that none might be employed in the 
king’s service, nor belong to his council, who had been formerly ac- 
cused upon good grounds, struck at Lord Latimer, who had retained 
some degree of power in the new establishment. Another, suggesting 
that Gascony, Ireland, Artois, and the Scottish marches were in dan- 
ger of being lost for want of good officers, though it were so generally 
worded as to leave the means of remedy to the king’s pleasure, yet 
shows a growing energy, and self-confidence in that assembly, which 
not many years before had thought the question of peace or war too 
high for their deliberation. Their subsidy was sufficiently liberal ; 
but they took care to pray the king that fit persons might be assigned 
for its receipt and disbursement, lest it should in any way be diverted 
from the purposes of the war. Accordingly, Walworth and Philpot, 
two eminent citizens of London, were appointed to this office, and 
sworn in parliament to its execution. 

But whether through the wastefulness of government, or rather 
because Edward’s legacy, the French war, like a ruinous and inter- 
minable lawsuit, exhausted all public contributions, there was an 
equally craving demand-for subsidy at the next meeting of parliament. 
The commons now made a more serious stand. The:speaker, Sir 
James Pickering, after the protestation against giving offence, which 
has since become more matter of form than perhaps it was then con- 
sidered, reminded the lords of the council of a promise made to the 
last parliament, that if they would help the king for once with a large 
subsidy, so as to enable him to undertake an expedition against the 
enemy, he trusted not to call on them again, but to support the war 
from his own revenues; in faith of which promise there had been 
granted the largest sum that any king of England had ever been suf- 
fered to levy within so short a time, to the utmost loss and inconveni- 
ence of the commons; part of which ought still to remain in the 
treasury, and render it unnecessary to burthen anew the exhausted 
people. To this Scrope, lord steward of the household, protesting that 
he knew not of any such promise, made answer by order of the king, 
that, saving the honour and reverence of our lord the king, and the 
lords there present, the commons did not speak truth in asserting that 
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part of the last subsidy should be still in the treasury ; it being notori- 
ous that every penny had gone into the hands of Walworth and Philpot, 
appointed and sworn treasurers in the last parliament, to receive and 
expend it upon the purposes of the war, for which they had in effect 
disbursed the whole.” Not satisfied with this general justification, the 
commons pressed for an account of the expenditure. Scrope was again 
commissioned to answer, that “though it had never been seen, that 
of a subsidy or other grant made to the king in parliament or out of 
parliament by the commons, any account had afterwards been rendered 
to the commons, or to any other except the king and his officers, yet 
the king to gratify them, of his own accord, without doing it by way of 
right, would have Walworth, along with certain persons of the council, 
exhibit to them in writing a clear account of the receipt and expendi- 
ture, upon condition that this should never be used as a precedent, nor 
inferred to be done otherwise than by the king’s spontaneous com- 
mand.” The commons were again urged to provide for the public 
defence, being their own concern, as much as that of the king. But 
they merely shifted their ground, and had recourse to other pretences. 
They requested that five or six peers might come to them, in order to 
discuss this question of subsidy. The lords entirely rejected this pro- 
posal, and affirmed that such a proceeding had never been known 
except in the three last parliaments ; but allowed that it had been the 
course to elect a committee of eight or ten from each house, to confer 
easily and without noise together. The commons acceded to this, 
and a committee of conference was appointed, though no result of 
their discussion appears upon the roll. 

Upon examining the accounts submitted to them, these sturdy com- 
moners raised a new objection. It appeared that large sums had been 
expended upon garrisons in France and Ireland, and other places 
beyond the kingdom, of which they protested themselves not liable to 
bear the charge. It was answered that Gascony and the king’s other 
dominions beyond sea were the outworks of England, nor could 
the people ever be secure from war at their thresholds, unless these 
were maintained. They lastly insisted that the king ought to be rich 
through the wealth that had devolved on him from his grandfather. 
But this was affirmed, in reply, to be merely sufficient for the payment 
of Edward’s creditors. Thus driven from all their arguments, the 
commons finally consented to a moderate additional imposition upon 
the export of wool and leather, which were already subject to consider- 
able duties, apologising on account of their poverty for the slenderness 
of their grant. 

The necessities of government, however, let their cause be what it 
might, were by no means feigned ; and a new parliament was assembled 
about seven months after the last, wherein the king, without waiting 
for a petition, informed the commons that the treasurers were ready 
to exhibit their accounts before them. This was a signal victory after 
the reluctant and ungracious concession made to the last parliament. 
Nine persons of different ranks were appointed at the request of the 
commons to investigate the state of the revenue, and the disposition 
which had been made of the late king’s personal estate. They ended 
by granting a poll-tax, which they pretended to think adequate to the 
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supply required. But in those times no one possessed any statistical 
knowledge, and every calculation which required it was subject to 
enormous error, of which we have already seen an eminent example. 
In the next parliament (3 Ric. II.) it was set forth, that only £22,000 
had been collected by the poll-tax, while the pay of the king’s troops 
hired for the expedition to Britany, the pretext of the grant, had 
amounted for but half a year to £50,000. The king, in short, was 
more straitened than ever. His distresses gave no small advantage to 
the commons. Their speaker was instructed to declare that, as it ap- 
peared to them, if the affairs of their liege lord had been properly 
conducted at home and abroad, he could not have wanted aid of his 
commons, who now are poorer than before. They pray that as the 
king was so much advanced in age and discretion, his perpetual council 
(appointed in his first parliament) might be discharged of their labours ; 
and that instead of them, the five chief officers of state, to wit, the 
chancellor, treasurer, keeper of the privy seal, chamberlain, and steward 
of the household, might be named in parliament, and declared to the 
commons, as the king’s sole counsellors, not removable before the next 
parliament. They required also a general commission to be made 
out similar to that in the last session, giving powers to a certain num- 
ber of peers and other distinguished persons, to inquire into the state 
of the household, as well as into all receipts and expenses since the 
king’s accession, The former petition seems to have been passed over ;1 
but a commission as requested was made out to three prelates, three 
earls, three bannerets, three knights, and three citizens.2. After guard- 
ing thus, as they conceived, against malversation, but in effect rather 
protecting their prosperity than themselves, the commons prolonged 
the last imposition on wool and leather for another year. 

It would be but repetition to make extracts from the rolls of the two 
next years; we have still the same tale; demand of subsidy on one 
side, remonstrance and endeavours at reformation on the other. After 
the tremendous insurrection of the villeins, in 1382, a parliament was 
convened to advise about repealing the charters of general manumis- 
sion, extorted from the king by the pressure of circumstances. In this 
measure all concurred ; but the commons were not afraid to say, that 
the late risings had been provoked by the burthens which a prodigal 
court had called for in the preceding session. Their language is un- 
usually bold. “It seemed to them after full deliberation,” they said, 
“that unless the administration of the kingdom were speedily reformed, 
the kingdom itself would be utterly lost, and ruined for ever, and 
therein their lord the king, with all the peers and commons, which 
God forbid. For true it is that there are such defects in the said ad- 
ministration, as well about the king’s person, and his household, as in 
his courts of justice; and by grievous oppressions in the country through 
maintainers of suits, who are, as it were, kings in the country, that 
right and law are come to nothing, and the poor commons are from 


1 Nevertheless, the commons repeated it in their schedule of petitions; and received an 
evasive answer, referring to an ordinance made in the first parliament of the king, the appli- 
cation of which is indefinite. . 

2 In Rymer, the archbishop of York’s name appears among these commissioners, which 
makes their number sixteem But it is plain by the instrument, that only fifteen were meant 
to be appointed. 
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time to time so pillaged and ruined, partly by the king’s purveyors of 
the household, and others who pay nothing ‘for what they take, partly 
by the subsidies and tallages raised upon them, and besides by the 
oppressive behaviour of the servants of the king and other lords, and 
especially of the foresaid maintainers of suits, that they are reduced to 
greater poverty and discomfort than ever they were before. And, more- 
over, though great sums have been continually granted by and levied 
upon them, for the defence of the kingdom, yet they are not the better 
defended against their enemies, but every year are plundered and 
wasted by sea and land, without any relief. Which calamities the said 
poor commons, who lately used to live in honour and prosperity, can 
no longer endure. And to speak the real truth, these injuries lately 
done to the poorer commons more than they ever suffered before, 
caused them to rise, and to commit the mischief done in their late 
riot ; and there is still cause to fear greater evils, if sufficient remedy 
be not timely provided against the outrages and oppressions aforesaid. 
Wherefore may it please our lord the king, and the noble peers of the 
realm now assembled in this parliament, to provide such remedy and 
amendment as to the said administration, that the state and dignity 
of the king in the first place, and of the lords may be preserved, as the 
commons have always desired, and the commons may be put in peace ; 
removing as soon as they can be detected, evil ministers and counsel- 
lors, and putting in their stead the best and most sufficient, and taking 
away all the bad practices which have led to the last rising, or else 
none can imagine that this kingdom can longer subsist without greater 
misfortunes than it ever endured. And for God’s sake let it not be 
forgotten, that there be put about the king and of his council, the best 
lords and knights that can be found in the kingdom. 

“ And be it known (the entry proceeds) that after the king our lord 
with the peers of the realm and his council had taken advice upon 
these requests made to him for his good and his kingdom’s as it really 
appeared to him, willed and granted, that certain bishops, lords and 
others, should be appointed to survey and examine in privy council both 
the government of the king’s person, and of his household, and to 
suggest proper remedies wherever necessary, and report them to the 
king. And it was said by the peers in parliament, that as it seemed 
to them, if reform of government were to take place throughout the 
kingdom, it should begin by the chief member, which is the king him- 
self, and so from person to person, as well churchmen as others, and 
place to place, from higher to lower, without sparing any degree.” A 
considerable number of commissioners were accordingly appointed, 
whether by the king alone, or in parliament, does not appear ; the 
latter, however, is more probable. They seem to have made some 
progress in the work of reformation, for we find that the officers of the 
household were sworn to observe their regulations. But in all likeli- 
hood these were soon neglected. 

It is not wonderful, that with such feelings of resentment towards 
the crown, the commons were backward in granting subsidies. Per- 
haps the king would not have obtained one at all, if he had not 
withheid his charter of pardon for all offences committed during the 
insurrection. This was absolutely necessary to restore quiet among 


The Character of Richard II, U7I 


the people ; and though the members of the commons had certainly 
not been insurgents, yet inevitable irregularities had occurred in 
quelling the tumults, which would have put them too much in the 
power of those unworthy men who filled the benches of justice under 
Richard, The king declared that it was unusual to grant a pardon 
without a subsidy; the commons still answered, that they would 
consider about that matter; and the king instantly rejoined, that he 
would consider about his pardon, (s’aviseroit de sa dite grace,) till they 
had done what they ought. They renewed at length the usual tax on 
wool and leather. 

This extraordinary assumption of power by the commons was not 
merely owing to the king’s poverty. It was encouraged by the natural 
feebleness of a disunited government. The high rank and ambitious 
spirit of Lancaster gave him no little influence, though contending 
with many enemies at court, as well as the ill-will of the people. 
Thomas of Woodstock, the king’s youngest uncle, more able and 
turbulent than Lancaster, became, as he grew older, an eager com- 
petitor for power, which he sought through the channel of popularity. 
The earls of March, Arundel, and Warwick bore a considerable part, 
and were the favourites of parliament. Even Lancaster, after a few 
years, seems to have fallen into popular courses, and recovered some 
share of public esteem. He was at the head of the reforming com- 
mission in the fifth of Richard II., though he had been studiously 
excluded from those preceding. We cannot hope to disentangle the 
intrigues of this remote age, as to which our records are of no service, 
and the chroniclers are very slightly informed. So far as we may 
conjecture, Lancaster, finding his station insecure at court, began to 
solicit the favour of the commons, whose hatred of the administration 
abated their former hostility towards him.t 

The character of Richard II. was now developing itself, and the 
hopes excited by his remarkable presence of mind in confronting the 
rioters on Blackheath were rapidly destroyed. Not that he was 
wanting in capacity, as has been sometimes imagined. For if we 
measure intellectual power by the greatest exertion it ever displays, 
rather than by its average results, Richard II. was a man of con- 
siderable talents. He possessed, along with much dissimulation, a 
decisive promptitude in seizing the critical moment for action. Of 
this quality, besides his celebrated behaviour towards the insurgents, 
he gave striking evidence in several circumstances which we shall 
have shortly to notice. But his ordinary conduct belied the abilities 
which on these rare occasions shone forth, and rendered them ineffec- 
tual for his security. Extreme pride and violence, with an inordinate 
partiality for the most worthless favourites, were his predominant 
characteristics. In the latter quality, and in the events of his reign, 
he forms a pretty exact parallel to Edward II. Scrope, lord chan- 
cellor, who had been appointed in parliament, and was understood to 
be irremovable without its concurrence, lost the great seal for refusing 

1 The commons granted a subsidy, 7 R. II., to support Lancaster’s war in Castile. 
Whether the populace changed their opinion of him, I know not. He was still disliked by 
them two years before. The insurgents of 1382 are said to have compelled men to swear that 


they would obey king Richard and the commons, and that they would accept no king named 
John. Walsingham. 
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to set it to some prodigal grants. Upon a slight quarrel with arch- 
bishop Courtney, the king ordered his temporalities to be seized, the 
execution of which Michael de la Pole, his new chancellor, and a 
favourite of his own, could hardly prevent. This was accompanied 
with indecent and outrageous expressions of anger, unworthy of his 
station, and of those whom he insulted, 

Though no king could be less respectable than Richard, yet the con- 
stitution invested a sovereign with such ample prerogative, that it was 
far less easy to resist his personal exercise of power than the unsettled 
councils of a minority. In the parliament 6 R. II. sess. 2, the com- 
mons pray certain lords whom they name to be assigned as their 
advisers. This had been permitted in the two last sessions without 
exception. But the king, in granting their request, reserved his right 
of naming any others. Though the commons did not relax in their 
importunities for the redress of general grievances, they did not venture 
to intermeddle as before with the conduct of administration. They did 
not even object to the grant of the marquisate of Dublin, with almost a 
princely dominion over Ireland ; which enormous donation was con- 
firmed by act of parliament to Vere, a favourite of the king. A petition 
that the officers of state should annually visit and inquire into his 
household, was answered, that the king would do what he pleased. 
Yet this was little in comparison of their former proceedings. 

There is nothing, however, more deceitful toa monarch, unsupported 
by an armed force, and destitute of wary advisers, than this submission 
of his people. A single effort was enough to overturn his government. 
Parliament met in the tenth year of his reign, steadily determined to 
reform the administration, and especially to punish its chief leader, 
Michael de la Pole, earl of Suffolk, and lord chancellor. According to 
the remarkable narration of a contemporary historian, too circumstan- 
tial to be rejected, but rendered somewhat doubtful by the silence of 
all other writers, and of the parliamentary roll, the king was loitering 
at his palace of Eltham, when he received a message from the two 
houses requesting the dismissal of Suffolk, since they had matter to 
allege against him that they could not move while he kept the office of 
chancellor. Richard, with his usual intemperance, answered that he 
would not for their request remove the meanest scullion from his 
kitchen. They returned a positive refusal to proceed on any public 
business, until the king should appear personally in parliament, and 
displace the chancellor. The king required forty knights to be de- 
puted from the rest, to inform him clearly of their wishes. But the 
commons declined a proposal in which they feared, or affected to fear, 
some treachery. At length the duke of Gloucester and Arundel bishop 
of Ely were commissioned to speak the sense of parliament, and they 
delivered it, if we may still believe what we read, in very extraordinary 
language, asserting that there was an ancient statute, according to 
which, if the king absented himself from parliament without just cause 
during forty days, which he had now exceeded, every man might return 
without permission to his own country ; and, moreover, there was an- 


1Tt is asserted in the articles of impeachment against Suffolk, and admitted by his defence, 
that nine lords had been appointed in the last parliament, 9 R. II., to inquire into the state of 
the household, and reform whatever was amiss. But nothing of this appears in the roll, 
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other statute, and (as they might more truly say) a precedent of no 
remote date. that if a king, by bad counsel, or his own folly and obsti- 
nacy, alienated himself from his people, and would not govern accord- 
ing to the laws of the land, and the advice of the peers, but madly and 
wantonly followed his own single wiil, it should be lawful for them, with 
the common assent of the people, to expel him from his throne, and 
elevate to it some near kinsman of the royal blood. By this discourse 
the king was induced to meet his parliament, where Suffolk was re- 
moved from his office, and the impeachment against him commenced.! 

The charges against this minister, without being wholly frivolous, 
were not so weighty as the clamour of the commons might have led us 
to expect. Besides forfeiting all his grants from the crown, he was 
committed to prison, there to remain till he should have paid such fine 
as the king might impose ; a sentence that would have been outrage- 
ously severe in many cases, though little more than nugatory in the 
present. , 

This was the second precedent of that grand constitutional resource, 
parliamentary impeachment; and more remarkable, from the eminence 
of the person attacked, than that of Lord Latimer, in the fiftieth year 
of Edward III.2_ The commons were content to waive the prosecution 
of any other ministers ; but they rather chose a scheme of reforming 
the administration, which should avert both the necessity of punish- 
ment, and the malversations that provoked it. They petitioned the 
king to ordain in parliament certain chief officers of his household, and 
other lords of his council, with power to reform those abuses, by which 
his crown was so much blemished, that the laws were not kept, and his 
revenues were dilapidated, confirming by a statute a commission for a 
year, and forbidding, under heavy penalties, any one from opposing, in 
private or openly, what they should advise. With this the king com- 
plied, and a commission founded upon the prayer of parliament was 
established by statute. It comprehended fourteen persons of the high- 
est eminence for rank and general estimation ; princes of the blood and 
ancient servants of the crown, by whom its prerogatives were not likely 
to be unnecessarily impaired. In fact, the principle of this commis- 
sion, without looking back at the precedents in the reign of John, 
Henry III., and Edward II., which yet were not without their weight 
as constitutional analogies, was merely that which the commons had 
repeatedly maintained during the minority of the present king, and 

? Upon full consideration, I am much inclined to give credit to this passage of Knyghton, 
as to the main facts; and perhaps even the speech of Gloucester and the bishop of Ely is 
more likely to have been made public by them, than invented by so jejune an historian. 
Walsingham indeed says nothing of the matter; but he is so unequally informed, and so fre- 
quently defective, that we can draw no strong inference from his silence. What most weighs 
with me, is that parliament met on Oct. 1, 1387, and was not dissolved till Nov. 28, a longer 
period than the business done in it seems to have required; and also that Suffolk, who opened 
the session as chancellor, is styled ‘‘darrein chancellor” in the articles of impeachment 
against him; so that he must have been removed in the interval, which tallies with Knygh- 
ton’s story. Besides, it is plain from the famous questions subsequently put by the king to 
his judges at Nottingham, that both the right of retiring without a regular dissolution, and the 
precedent of Edward II. had been discussed in parliament, which does not appear anywhere 
else than in Knyghton. : q 

2 Articles had been exhibited by the chancellor before the peers, in the seventh of the king, 
against Spencer, bishop of Norwich, who had led a considerable army into a disastrous ex- 
eee against the Flemings, adherents to the antipope Clement intheschism. This crusade 


ad been exceedingly popular, but its ill success had the usual effect. The commons were 
not parties in this proceeding. 
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which had produced the former commissions of reform in the third and 

fifth years of his reign. These were upon the whole nearly the same in 
their operation. It must be owned there was a more extensive sway 
virtually given to the lords now appointed, by the penalties imposed 
on any who should endeavour to obstruct what they might advise; the 
design as well as tendency of which was no doubt to throw the whole 
administration into their hands during the period of this commission. 

Those who have written our history with more or less of a Tory 
bias exclaim against this parliamentary commission as an unwarrant- 
able violation of the king’s sovereignty, and even impartial men are 
struck at first sight by a measure that seems to overset the natural 
balance of our constitution. But it would be unfair to blame either 
those concerned in this commission, some of whose names at least 
have been handed down with unquestioned respect, or those high- 
spirited representatives of the people, whose patriot firmness has been 
hitherto commanding all our sympathy and gratitude, unless we could 
distinctly pronounce by what gentler means they could restrain the 
excesses of government. Thirteen parliaments had already met since 
the accession of Richard; in all, the same remonstrances had been 
repeated, and the same promises renewed. Subsidies, more frequent 
than in any former reign, had been granted for the supposed exigen- 
cies of the war ; but this was no longer illuminated by those dazzling 
victories which gave to fortune the mien of wisdom; the coasts of 
England were perpetually ravaged, and her trade destroyed ; while the 
administration incurred the suspicion of diverting to private uses that 
treasure which they so feebly and unsuccessfully applied to the public 
service. No voice of his people, until it spoke in thunder, would stop 
an intoxicated boy in the wasteful career of dissipation. He loved 
festivals and pageants, the prevailing folly of his time, with unusual 
frivolity: and his ordinary living is represented as beyond comparison 
more showy and sumptuous than even that of his magnificent and 
chivalrous predecessor. Acts of parliament were no adequate barriers 
to his misgovernment. “Of what avail are statutes,’ says Walsing- 
ham, “since the king with his privy council is wont to abolish what 
parliament has just enacted!” The constant prayer of the commons 
in every session, that former statutes might be kept in force, is no 
slight presumption that they were not secure of being regarded. - It 
may be true that Edward III.’s government had been full as arbitrary, 
though not so unwise as his grandson’s; but this is the strongest 
argument, that nothing less than an extraordinary remedy could pre- 
serve the still unstable liberties of England. 

The best plea that could be made for Richard was his inexperience, 
and the misguided suggestions of favourites. This, however, made it 
more necessary to remove those false advisers, and to remedy that in- 
experience. Unquestionably the choice of ministers is reposed in the 
sovereign ; a trust, like every other attribute of legitimate power, for 
the public good; not, what no legitimate power can ever be, the 
instrument of selfishness or caprice. There is something more sacred 
than the prerogative, or even than the constitution ; the public weal, 
for which all powers are granted, and to which they must all be 
referred. For this public weal it is confessed to be sometimes neces- 
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sary to shake the possessor of the throne out of his seat ; could it 
nevei bu permitted to suspend, though but indirectly and for a time, 
the positive exercise of misapplied prerogatives? He has learned in 
a very different school from myself, who denies to parliament at the 
present day a preventive as well as vindicative control over the adminis- 
tration of affairs ; a right of resisting, by those means which lie within 
its sphere, the appointment of unfit ministers. These means are now 
‘indirect ; they need not be the less effectual, and they are certainly 
more salutary on that account. But we must not make our notions of 
the constitution, in its perfect symmetry of manhood, the measure of 
its infantine proportions, nor expect from a parliament just struggling 
into life, and “pawing to get free of its hinder parts,” the regularity of 
definite and habitual power. 

It is assumed rather too lightly by some of those historians to whom 
I have alluded, that these commissioners, though but appointed for a 
twelvemonth, designed to retain longer, or would not in fact have 
surrendered their authority. There is certainly a danger in these 
delegations of pre-eminent trust ; but I think it more formidable in a 
republican form, than under such a government as our own. The 
spirit of the people, the letter of the law, were both so decidedly 
monarchical, that no glaring attempt of the commissioners to keep the 
helm continually in their hands, though it had been in the king’s name, 
would have had a fair probability of success. And an oligarchy of 
fourteen persons, different in rank and profession, even if we should 
impute criminal designs to all of them, was ill calculated for permanent 
union. Indeed, the facility with which Richard reassumed his full 
powers two years afterwards, when misconduct had rendered his cir- 
cumstances far more unfavourable, gives the corroboration of exper- 
ience to this reasoning. By yielding to the will of his parliament, and 
to a temporary suspension of prerogative, this unfortunate prince might 
probably have reigned long and peacefully; the contrary course of 
acting led eventually to his deposition and miserable death. 

Before the dissolution of parliament, Richard made a verbal protest- 
ation, that nothing done therein should be in prejudice of his rights ; 
a reservation not unusual when any remarkable concession was made, 
but which could not decently be interpreted, whatever he might mean, 
as a dissent from the statute just passed. Some months had inter- 
vened, when the king, who had already released Suffolk from prison 
and restored him to his favour, procured from the judges, whom he 
had summoned to Nottingham, a most convenient set of answers to 
questions concerning the late proceedings in parliament. Tresilian 
and Belknap, chief justices of the King’s Bench and Common Pleas, 
with several other judges, gave it under their seals, that the late statute 
and commission were derogatory to the prerogative ; that all who pro- 
cured it to be passed, or persuaded or compelled the king to consent to 
it, were guilty of treason ; that the king’s business must be proceeded 
upon before any other in parliament ; that he may put an end to the 
session at his pleasure ; that his ministers cannot be impeached with- 
out his consent ; that any members of parliament contravening the 
three last articles, incur the penalties of treason, and especially he who 
moved fer the sentence of deposition against Edward II. to be read ; 
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and that the judgment against the earl of Suffolk might be revoked as 
altogether erroneous. ‘ ; 

These answers, perhaps extorted by menaces, as all the judges, 
except Tresilian, protested before the next parliament, were for the 
most part servile and unconstitutional. The indignation which they 
excited, and the measures successfully taken to withstand the king’s 
designs, belong to general history; but I shall pass slightly over that 
season of turbulence, which afforded no legitimate precedent to our 
constitutional annals. Of the five lords appellant, as they were called, 
Gloucester, Derby, Nottingham, Warwick, and Arundel, the three 
former, at least, have little claim to our esteem ; but in every age, it is 
the sophism of malignant and peevish men to traduce the cause of 
freedom itself, on account of the interested motives by which its osten- 
sible advocates have frequently been actuated. The parliament, who 
had the country thoroughly with them, acted no doubt honestly, but 
with an inattention to the rules of law, culpable indeed, yet from which 
the most civilised of their successors, in the heat of passion and 
triumph, have scarcely been exempt. Whether all with whom they 
dealt severely, some of them apparently of good previous reputation, 
merited such punishment, is more than, upon uncertain evidence, a 
modern writer can profess to decide.! 

Notwithstanding the death or exile of all Richard’s favourites, and 
the oath taken not only by parliament, but by every class of the people, 
to stand by the lords appellant, we find him, after about a year, sud- 
denly annihilating their pretensions, and snatching the reins again 
without obstruction. The secret cause of this event is among the 
many obscurities that attend the history of his reign. It was con- 
ducted with a spirit and activity which broke out two or three times 
in the course of his imprudent life; but we may conjecture that he 
had the advantage of disunion among his enemies. For some years 
after this, the king’s administration was prudent. The great seal, 
which he took away from Archbishop Arundel, he gave to Wykeham, 
bishop of Winchester, another member of the reforming commission, 
but a man of great moderation and political experience. Some time 
after, he restored the seal to Arundel, and reinstated the duke of 
Gloucester in the council. The duke of Lancaster, who had been 
absent during the transactions of the tenth and eleventh years of the 
king, in prosecution of his Castilian war, formed a link between 
the parties, and seems to have maintained some -share of public 
favour. 

There was now a more apparent harmony between the court and 
the parliament. It seems to have been tacitly agreed that they should 
not interfere with the king’s household expenses ; and they gratified 
him in a point where his honour had been most wounded, declaring 
his prerogative to be as high and unimpaired as that of his predecessors, 
and repealing the pretended statute by virtue of which Edward II. was 
said to have been deposed. They were provident enough, however, to 
grant conditional subsidies, to be levied only in case of a royal expedi- 


1 The judgment against Simon de Burley, one of those who were executed on this occasion, 
vpon impeachment of the commons was reversed under Henry IV. ; a fair presumption of its 
injustice Rot. Pail. 
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. tion against the enemy ; and several were accordingly remitted by 
proclamation, this condition not being fulfilled. Richard never ven- 
tured to recall his favourites, though he testified his unabated affection 
for Vere by a pompous funeral. Few complaints, unequivocally affect- 
ing the ministry, were presented by the commons. In one parliament, 
the chancellor, treasurer, and council resigned their offices, submitting 
themselves to its judgment, in case any matter of accusation should be 
alleged against them. The commons, after a day’s deliberation, pro- 
bably to make their approbation appear more solemn, declared im full 
parliament, that nothing amiss had been found in the conduct of 
these ministers, and that they held them to have faithfully discharged 
their duties. The king reinstated them accordingly ; with a protesta- 
tion that this should not be made a precedent, and that it was his right 
to change his servants at pleasure. 

But this summer season was not to last for ever. Richard had but 
dissembled with those concerned in the transactions of 1388, none of 
whom he could ever forgive. ‘These lords in lapse of time were divided 
among each other. The earls of Derby and Nottingham were brought 
into the king’s interest. The earl of Arundel came to an open breach 
with the duke of Lancaster, whose pardon he was compelled to ask for 
an unfounded accusation in parliament. Gloucester’s ungoverned 
ambition, elated by popularity, could not brook the ascendancy of his 
brother Lancaster, who was much less odious to the king. He had 
constantly urged and defended the concession of Guienne to this 
prince, to be held for life, reserving only his liege homage to Richar¢, 
as king of France—a grant as unpopular among the natives of that 
country as it was derogatory to the crown; but Lancaster was no 
much indebted to his brother for assistance, which was only given in 
order to diminish his influence in England. The truce with France, 
and the king’s French marriage, which Lancaster supported, were 
passionately opposed by Gloucester. And the latter had given keener 
provocation, by speaking contemptuously of that mis-alliance with 
Katharine Swineford, which contaminated the blood of Plantagenet. 
To the parliament summoned in the twentieth of Richard, one object 
of which was to legitimise the duke of Lancaster’s ante-nuptial chil- 
dren by this lady, neither Gloucester nor Arundel would repair. There 
' passed in this assembly something remarkable, as it exhibits not only 
the arbitrary temper of the king, a point by no means doubtful, but 
the inefficiency of the commons to resist it, without support from poli- 
tical confederacies of the nobility. The circumstances are thus related 
in the record. 

During the session, the king sent for the lords into parliament one 
afternoon, and told them how he had heard of certain articles of com- 
plaint made by the commons in conference with them a few days befo1c, 
some of which appeared to the king against his royalty, estate, and 
liberty, and commanded the chancellor to inform him fully as to this. 
The chancellor accordingly related the whole matter, which consisted 
of four alleged grievances ; namely, that sheriffs and escheators, nut- 
withstanding a statute, are continued in their offices beyond a year ;* 


1 I{ume has represented this, as if the commons had petitioned for the continuance ¢* 
sneriffs beyond a year, and grounds upon this mistake part of his defence of Richard {{. Bus 


M 


178 Prosecution of Sir Thomas Haxey. 


that the Scottish marches were not well kept; that the statute against: 
wearing great men’s liveries was disregarded; and lastly, that the 
excessive charges of the king’s household ought to be diminished. 
arising from the multitude of bishops, and of ladies who are ther 
maintained at his cost. d 

Upon this information the king declared to the lords, that through 
God’s gift he is by lineal right of inheritance king of England, and will 
have the royalty and freedom of his crown, from which some of these 
articles derogate. The first petition, that sheriffs should never remain 
in office beyond a year, he rejected ; but, passing lightly over the rest, 
took most offence, that the commons, who are his lieges, should take 
on themselves to make any ordinance respecting his royal person or 
household, or those whom he might please to have about him, He 
enjoined therefore the lords to declare plainly to the commons his 
pleasure in this matter ; and especially directed the duke of Lancaster 
to make the speaker give up the name of the person who presented a 
bill for this last article in the lower house. 

The commons were in no state to resist this unexpected promptitude 
of action in the king. They surrendered the obnoxious bill, with its 
proposer, one Thomas Haxey, and with great humility made excuse, 
that they never designed to give offence to his majesty, nor to interfere 
with his household or attendants, knowing well that such things do not 
belong to them, but to the king alone; but merely to draw his atten- 
tion, that he might act therein as should please him best. The king 
forgave these pitiful suppliants ; but Haxey was adjudged in parlia- 
ment to suffer death as a traitor. As, however, he was a clerk,! the 
archbishop of Canterbury, at the head of the prelates, obtained of the 
king that his life might be spared, and that they might have the custody 
of his person ; protesting that this was not claimed by way of right, but 
merely of the king’s grace.? 

This was an open defiance of parliament, and a declaration of arbi- 
trary power. For it would be impossible to contend, that after the 
repeated instances of control over public expenditure by the commons 
since the fiftieth of Edward IIL, this principle was novel and un- 
authorised by the constitution; or that the right of free speech 
demanded by them in every parliament was not a real and indisput- 
able privilege. The king, however, was completely successful, and 
this he refers to Cotton’s Abridgement ; whether rightly or not, I cannot say, being little ac- 
quainted with that inaccurate book, upon which it is unfortunate that Hume relied so much. 
The passage from Walsingham in the same note is also wholly perverted; as the reader will 
discover without further observation. An historian must be strangely warped, who quotes a 
passage explicitly complaining of illegal acts in order to infer that those very acts were legal. 

? The church would perhaps have interfered in behalf of Haxey, if he had only received the 
tonsure. But it seems that he was actually in orders; for the record calls him Sir Thomas 
Haxey, a title at that time regularly given to the parson of a parish. If this be so, it is a re- 
markable authority for the clergy’s capacity of sitting in parliament. 

2 In Henry IV.’s first parliament the commons petitioned for Haxey’s restoration, and truly 
say that his sentence was en aneantissement des custumes de la commune. His judgment.was 
reversed by both houses, as having past’ de volonté du Roy Richard en contre droit, et la 
course quel avoit este devant en parlement. There can be no doubt with any man who looks 
attentively at the passages relative to Hraxey, that he was a member of parliament, though 
this was questioned a few years ago by the committee of the house of commons, whe made a 
report on the right of the clergy to be elected—a right which, I am inclined to believe, did 


exist down to the Reformation, as the grounds alleged for Nowell’s expulsion in the first of 


ee besides this instance of Haxey, conspire to prove, though it has since been lost by 
suse, : 
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having proved the feebleness of the commons, fell next upon those he 
more dreaded. By a skilful piece of treachery he seized the duke of 
Gloucester, and spread consternation among all his party. A parliament 
was summoned, in which the only struggle was to outdo the king’s 
wishes, and thus to efface their former transgressions.1_ Gloucester, who 
had been murdered at Calais, was attainted after his death ; Arundel 
was beheaded, his brother the archbishop of Canterbury deposed and 
_ banished, Warwick and Cobham sent beyond sea. The commission 
of the tenth, the proceedings in parliament of the eleventh year of the 
king, were annulled. The answers of the judges to the questions put 
at Nottingham, which had been punished with death and exile, were 
pronounced by parliament to be just and legal. It was declared high 
treason to procure the repeal of any judgment against persons therein 
impeached. Their issue male were disabled from ever sitting in parlia- 
ment, or holding place in council. These violent ordinances, as if the 
precedent they were then overturning had not shielded itself with the 
same sanction, were sworn to by parliament upon the cross of Canter- 
bury, and confirmed by a national oath, with the penalty of excom- 
munication denounced against its infringers. Of those recorded to 
have bound themselves by this adjuration to Richard, far the greater 
part had touched the same relics for Gloucester and Arundel ten 
years before, and two years afterwards swore allegiance to Henry of 
Lancaster. 

In the fervour of prosecution this parliament could hardly go beyond 
that whose acts they were annulling ; and each is alike unworthy to 
be remembered in the way of precedent. But the leaders of the former, 
though vindictive and turbulent, had a concern for the public interest ; 
and after punishing their enemies, left the government upon its right 
foundation. In this, all regard for liberty was extinct ; and the com- 
mons set the dangerous precedent of granting the king a subsidy upon 
wool during his life. This remarkable act of severity was followed by 
another, less unexampled, but, as it proved, of more ruinous tendency. 
The petitions of the commons not having been answered during the 
session, which they were always anxious to conclude, a commission 
was granted for twelve peers and six commoners to sit after the dis- 
solution, and “ examine, answer, and fully determine as well all the 
said petitions, and the matters therein comprised, as all other matters 
and things moved in the king’s presence, and all things incident thereto 
not yet determined, as shall seem best to them.” The “ other matters” 
mentioned above, were, I suppose, private petitions to the king’s coun- 
cil in parliament, which had been frequently despatched after a dis- 
solution. For in the statute which establishes this commission, 21 R. 
II. c, 16, no powers are committed, but those of examining petitions ; 
which, if it does not confirm the charge afterwards alleged against 
Richard of falsifying the parliament roll, must at least be considered 
as limiting and explaining the terms of the latter. Such a trust had 
been committed to some lords of the council eight years before, in 
very peaceful times ; and it was even requested that the same might 
be done in future parliaments. But it is obvious what a latitude this 


1 This assembly, if we may trust the anonymous author of the life of Richard II., published 
by Hearne, was surrounded by the king’s troops. 
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gave to a prevailing faction. These eighteen commissioners, or some 
of them, (for there were who disliked the turn of affairs,) usurped the 
fullrights of the legislature, which undoubtedly were only delegated in 
respect of business already commenced.! They imposed a perpetual 
oath on prelates and lords for all time to come, to be taken before ob- 
taining livery of their lands, that they would maintain the statutes and 
ordinances made by this parliament, or “afterwards by the lords and 
knights having power committed to them by the same.” They declared 
it high treason to disobey their ordinances, They annulled the patents 
of the dukes of Hereford and Norfolk, and adjudged Henry Bowet, the 
former’s chaplain, who had advised him to petition for his inheritance, 
to the penalties of treason. And thus, having obtained a revenue for 
life, and the power of parliament being notoriously usurped by a knot 
of his creatures, the king was little likely to meet his people again, and 
became as truly absolute as his ambition could require. 

It had been necessary for this purpose to subjugate the ancient 
nobility. For the English constitution gave them such paramount 
rights, that it was impossible either to make them surrender their 
country’s freedom or to destroy it without their consent. But several 
of the chief men had fallen or were involved with the party of Glou- 
cester. Two, who having once belonged to it, plunged into the depths 
of infamy to ruin their former friends, were still perfectly obnoxious to 
the king, who never forgave their original sin. These two, Henry of 
Bolingbroke, earl of Derby, and Mowbray, earl of Nottingham, now 
dukes of Hereford and Norfolk, the most powerful of the remaining 
nobility, were by a singular conjunction thrown, as it were, at the 
king’s feet. Of the political mysteries which this reign affords, none 
is‘more inexplicable than the quarrel of these peers. In the parlia- 
ment at Shrewsbury, in 1398, Hereford was called upon by the king to 
relate what had passed between the duke of Norfolk and himself, in 
slander of his majesty. He detailed a pretty long and not improbable 
conversation, in which Norfolk asserted the king’s intention of destroy- 
ing them both for their old offence in impeaching his ministers. Nor- 
folk had only to deny the charge and throw the gauntlet at the accuser. 
It was referred to the eighteen commissioners who sat after the dis- 
solution, and a trial by combat was awarded. But when this, after 
many delays, was about to take place at Coventry, Richard interfered 
and settled the dispute by condemning Hereford to banishment for ten 
years, and Norfolk for life. ‘This strange determination, which treated 
both as guilty, where only one could be so, seems to admit of no other 
solution than the king’s desire to rid himself of two peers whom he 


1 This proceeding was made one of the articles of charge against Richard in the following 
terms; Item, in parliamento ultimo celebrato apud Salopiam, idem Rex proponens opprimere 
populum suum procuravit subtiliter et fecit concedi, quod potestas pailiamenti de consensu 
omnium statuum regni sui remaneret apud quasdam certas personas ad terminandum, dis- 
soluto parliamento, certas petitiones in eodem parliamentu porrectas protunc minimé expe- 
ditas. Cujus concessionis colore persone sic deputatz processerunt ad alia generaliter 
parliamentum illud tangentia ; et hoc de voluntate rexis ; in derogationem stattis parliamenti, 
et in magnum incommodum totius regni et perniciosum exemplum. Et ut super factis eorem 
hujusmodi aliquem colorem et auctoritatem viderentur habere, rex fecit rotulos parliamenti 
pro voto suo mutari et deleri, contra effectum consensionis predictze. Whether the last 
accusation, of altering the parliamentary roll, be true or not, there is enough left init to prove 
everything I have asserted in the text. From this it is sufficiently manifest, how unfairly 
Carte and Hume have drawn a parallel between this self-deputed legislative commission and 
that appointed by parliament to reform the administration eleven years before, 
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feared and hated at a blow. But it is difficult to understand by what 
means he drew the crafty Bolingbroke into his snare.1 However this 
might have been, he now threw away all appearance of moderate 
government. The indignities he had suffered in the eleventh year of 
his reign were still at his heart, a desire to revenge which seems to 
have been the main-spring of his conduct. Though a general pardon 
of those proceedings had been granted, not only at the time, but in his 
- own last parliament, he made use of them as a pretence to extort money 
from seventeen counties, to whom he imputed a share in the rebellion. 
He compelled men to confess under their seals that they had been 
guilty of treason, and to give blank obligations, which his officers filled 
up with large sums. Upon the death of the duke of Lancaster, who 
had passively complied throughout all these transactions, Richard 
refused livery of his inheritance to Hereford, whose exile implied no 
crime, and who had letters patent enabling him to make his attorney 
for that purpose during its continuance. In short, his government for 
nearly two years was altogether tyrannical; and, upon the same prin- - 
ciples that cost James II. his throne, it was unquestionably far more 
necessary, unless our fathers would have abandoned all thought of 
liberty, to expel Richard II. Far be it from us to extenuate the 
treachery of the Percys towards this unhappy prince, or the cruel cir- 
cumstances of his death, or in any way to extol either his successor, 
or the chief men of that time, most of whom were ambitious and faith- 
less ; but after such long experience of the king’s arbitrary, dis- 
sembling, and revengeful temper, I see no other safe course in the 
actual state of the constitution than what the nation sincerely con- 
curred in pursuing. 

The reign of Richard II. is, in a constitutional light, the most 
interesting part of our earlier history; and it has been the most 
imperfectly written. Some have misrepresented the truth through 
prejudice, and others through carelessness. It is only to be under- 
stood, and indeed there are great difficulties in the way of understand- 
ing it at all, by a perusal of the rolls of parliament, with some 
assistance from the contemporary historians, Walsingham, Knyghton, 
the anonymous biographer published by Hearne, and Froissart. 
These, I must remark, except occasionally the last, are extremely 
hostile to Richard; and although we are far from being bound to 
acquiesce in their opinions, it is at least unwarrantable in modern 
writers to sprinkle their margins with references to such authority in 
support of positions decidedly opposite.? 

The revolution which elevated Henry IV. to the throne was certainly 


1 Besides the contemporary historians, we may read a full narrative of these proceedings in 
the rolls of parliament. It appears that Mowbray was the most offending party, since, inde- 

endently of Hereford’s accusation, he is charged with openly maintaining the appeals made 
in the false parliament of the eleventh of the king. But tae banishment of his accuser was 
wholly unjustifiable by any motives that we can discover. It is strange that Carte should 
express surprise at the sentence upon the duke of Norfolk, while he seems to consider that 
upon Hereford as very equitable. But he viewed the whole of this reign, and of those that 
ensued, with the jaundiced eye of Jacobitism. 

2 It is fair to observe that Froissart’s testimory makes most in favour of the king, or rather 
against his enemies, where it is most valuable, that is, in his account of what he heard in the 
English court in 1395, where he gives a very indifferent character of the duke of Gloucester. 
In general this writer is ill informed of English affairs, and undeserving to be quoted as an 
authority. 
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‘so far accomplished by force, that the king was in captivity, and those 
who might still adhere to him in no condition to support his authority. 
But the sincere concurrence, which most of the prelates and nobility, 
with the mass of the people, gave to changes that could not have been 
otherwise effected by one so unprovided with foreign support as Henry, 
proves this revolution to have been, if not an indispensable, yet a 
national act, and should prevent our considering the Lancastrian kings 
as usurpers of the throne. Nothing indeed looks so much like usurpa- 
tion in the whole transaction, as Henry’s remarkable challenge of the 
crown, insinuating though not avowing, as Hume has justly animad- 
verted upon it, a false and ridiculous title by right line of descent, 
and one equally unwarrantable by conquest. The course of proceed- 
ings is worthy of notice. As the renunciation of Richard might well 
‘pass for the effect of compulsion, there was a strong reason for propping 
‘up its instability by a solemn deposition from the throne, founded 
upon specific charges of misgovernment. Again, as the right ot 
‘dethroning a monarch was nowhere found in the law, it was equally 
requisite to support this assumption of power by an actual abdication. 
But as neither one nor the other filled the duke of Lancaster’s wishes, 
who was not contented with owing a crown to election, nor seemed 
altogether to account for the exclusion of the house of March, he 
devised this claim, which was preferred in the vacancy of the throne, 
Richard’s cession having been read and approved in parliament, and 
the sentence of deposition, “out of abundant caution, and to remove 
all scruple,” solemnly passed by seven commissioners appointed out of 
the several estates. “After which challenge and claim,” says the 
record, “the lords spiritual and temporal, and all the estates there 
present, being asked separately and together, what they thought of the 
said challenge and claim, the said estates, with the whole people, 
without any difficulty or delay, consented that the said duke should 
reign over them.” The claim of Henry, as opposed to that of the earl 
‘of March, was indeed ridiculous ; but it is by no means evident that, 
in such cases of extreme urgency as leave no security for the common 
weal but the deposition of a reigning prince, there rests any positive 
obligation upon the estates of the realm to fill his place with the nearest 
heir. A revolution of this kind seems rather to defeat and confound all 
prior titles, though in the new settlement it will commonly be prudent 
as well as equitable, to treat them with some regard. Were this other- 
wise, it would be hard to say, why William III. reigned to the exclu- 
sion of Anne, or even of the Pretender, who had surely committed no 
offence at that time; or why (if such indeed be the true construction 
of the Act of Settlement) the more distant branches of the royal stock, 
descendants of Henry VII. and earlier kings, have been cut off from 
their hope of succession by the restriction to the heirs of the princess 
Sophia. 

In this revolution of 1399, there was as remarkable an attention 
shown to the formalities of the constitution, allowance made for the 
men and the times, as in that of 1688. The parliament was not opened 
by commission ; no one took the office of president ; the commons did 
not adjourn to their own chamber ; they chose no speaker; the name 
of parliament was not taken, but that only of estates of the realm. 
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But as it would have been a violation of constitutional principles to 
assume a parliamentary character without the king’s commission, 
though summoned by his writ, so it was still more essential to limit 
their exercise of power to the necessity of circumstances. Upon the 
cession of the king, as upon his death, the parliament was no more; 
its existence, as the council of the sovereign, being dependent upon 
his will. The actual convention, summoned by the writs of Richard, 
could not legally become the parliament of Henry ; and. the validity 
of a statute deglaring it to be such would probably have been ‘ques- 
tionable in that age, when the power of statutes to alter the original 
principles of the common law was by no means so thoroughly 
recognised as at the Restoration and Revolution. Yet:Henry was too 
well pleased with his friends to part with them so readily ; and he had 
much to effect before the fervour of their spirits should abate. Hence 
an expedient was devised, of issuing writs for a new parliament, 
returnable in six days. These neither were nor could.be complied 
with ; but the same members as had deposed Richard sat in the new 
parliament, which was regularly opened by Henry’s commissioner as if 
they had been duly elected! In this contrivance, more than in all the 
rest, we may trace the hand of lawyers. 

If we look back from the accession of Henry IV. to that of his pre- 
decessor, the constitutional authority of the House of Commons will 
be perceived to have made surprising progress during the course of 
twenty-two years. Of the three capital points in contest while Ed- 
ward reigned, that money could not be levied, or laws enacted, with- 
out the commons’ consent, and that the administration of government 
was subject to their inspection and control, the first was absolutely 
decided in their favour, the second was at least perfectly admitted in 
principle, and the last was confirmed by frequent exercise. The com- 
mons had acquired two additional engines of immense efficiency ; one, 
the right of directing the application of subsidies, and calling account- 
ants before them; the other, that of impeaching the king’s ministers 
for misconduct. All these vigorous shoots of liberty throve more and 

‘more under the three kings of the house of Lancaster, and drew such 
strength and nourishment from the generous heart of England, that 
in after-times and in a less prosperous. season, though checked and 
obstructed in their growth, neither the blasts of arbitrary power could 
break them off, nor the mildew of servile opinion cause them to 
wither. I shall trace the progress of parliament till the civil wars of 
York and Lancaster :—1. In maintaining the exclusive right of taxa- 
tion; 2. In directing and checking the public expenditure; 3. In 
making supplies depend on the redress of grievances; 4. In securing 
the people against illegal ordinances and interpolations of the statutes ; 
5. In controlling the royal administration ; 6, In punishing bad minis- 
ters ; and lastly, in establishing their own immunities and privileges. 

1. The pretence of levying money without consent of parliament 
expired with Edward III., who had asserted it, as we have seen, in the 
very last year of his reign. A great council of lords and prelates, sum- 
moned in the second year of his successor, declared that they could 


 UTf proof be required of anything so self-evident as that these assemblies consisted of ex 
actly the same persons, it may be found in their writs of expenses as published by Prynne, 
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advise no remedy for the king’s necessities, without laying taxes on the 
people, which could only be granted in patliament. Nor was Richard 
ever accused of illegal tallages, the frequent theme of remonstrance 
under Edward, unless we may conjecture that this charge is implied in 
an act (11 R.II. c.9) which annuls all impositions on wool and leather, 
without consent of parliament, zf ay there be.1 Doubtless his inno- 
cence in this respect was the effect of weakness ; and if the revolution 
ot 1399 had not put an end to his newly-acquired despotism, this, like 
every other right of his people, would have been swept away. A less 
palpable means of evading the consent of the commons was by the 
extortion of loans, and harassing those who refused to pay, by sum- 
monses before the council. These loans, the frequent resource of 
arbitrary sovereigns in later times, are first complained of in an early 
parliament of Richard II. ; and a petition is granted that no man shall 
be compelled to lend the king money. This did not find its way to 
the statute book. But how little this was regarded, we may infer from 
a writ directed in 1386, to some persons in Boston, enjoining them to 
assess every person who had goods and chattels to the amount of 
twenty pounds, in his proportion of two hundred pounds, which the 
town had promised to lend the king; and giving an assurance that 
this shall be deducted from the next subsidy to be granted by parlia- 
ment. Among other extraordinary parts of this letter is a menace of 
forfeiting life, limbs, and property, held out against such as should not 
obey these commissioners. After his triumph over the popular party 
towards the end of his reign, he obtained large sums in this way. 
Under the Lancastrian kings, there is much less appearance of 
raising money in an unparliamentary course. Henry IV. obtained an 
aid from a great council in the year 1400; but they did not pretend to 
charge any besides themselves; though it seems that some towns after- 
wards gave the king acontribution.2 A few years afterwards, he directs 
the sheriffs to call on the richest men in their counties to advance the 
money voted by parliament. This, if any compulsion was threatened, 
is an instance of overstrained prerogative, though consonant to the 
practice of the late reign. There is, however, an instance of very 
arbitrary conduct with respect to a grant of money in the minority of 
Henry VI. A subsidy had been granted by parliament upon goods 
imported, under certain restrictions in favour of the merchants, with a 
provision, that if these conditions be not observed on the king’s part, 
then the grant should be void and of no effect. But anentry is made 
on the roll of the next parliament, that “ whereas some disputes have 
arisen about the grant of the last subsidy, it is declared by the duke of 
Bedford, and other lords in parliament, with advice of the judges and 
others learned in the law, that the said subsidy was at all events to be 
collected and levied for the king’s use ; notwithstanding any conditions 
in the grant of the said subsidy contained.” The commons, however, 
in making the grant of a fresh subsidy in this parliament, renewed their 
former conditions, with the addition of another, that “ it ne no part 
1 It is positively laid down by the assertors of civil liberty in the great case of impositions 


that no precedents for arbitrary taxation of exports or imports occur from the accession ot 
Richard IJ. to the reign of Mary. 


2 Sir M. Hale observes that he finds no complaints of illegal impositions under the kings of 
the house of Lancaster. 
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thereof be beset ne dispended to no other use, but only in and for the 
defense of the said roialme.” 

2. The right of granting supplies would have been very incomplete, 
had it not been accompanied with that of directing their application. 
This principle of appropriating public monies began, as we have seen, 
in the minority of Richard; and was among the best fruits of that 
period. It was steadily maintained under the new dynasty. The 
parliament of 6 H. IV granted two-fifteenths and two-tenths, with.a tax 
on skins and wools, on condition that it should be expended in the 
defence of the kingdom, and not otherwise, as Thomas Lord Furnival 
and Sir John Pelham, ordained treasurers of war for this parliament, 
to receive the said subsidies, shall account and answer to the commons 
at the next parliament. These treasurers were sworn in parliament to 
execute their trust. A similar precaution was adopted in the next 
session. 

3. The commons made a bold attempt in the second year of Henry 
IV. to give the strongest security to their claims of redress, by inverting 
the usual course of parliamentary proceedings. It was usual to answer 
their petitions on the last day of the session, which put an end to all 
further discussion upon them, and prevented their making the redress 
of grievances a necessary condition of supply. They now requested 
that an answer might be given before they made their grant of subsidy. 
This was one of the articles which Richard II.’s judges had declared 
it high treason to attempt. Henry was not inclined to make a conces- 
sion which would virtually have removed the chief impediment to the 
ascendency of parliament. He first said, that he would consult with 
the lords, and answer according to their advice. On the last day of the 
session, the commons were informed that “ it had never been known 
in the time of his ancestors, that they should have their petitions 
answered before they had done all their business in parliament, whe- 
ther of granting money, or any other concern ; wherefore the king will 
not alter the good customs and usages of ancient times.” 

Notwithstanding the just views these parliaments appear generally 
to have entertained of their power over the public purse, that of the 
third of Henry V. followed a precedent from the worst times of Richard 
II., by granting the king a subsidy on wool and leather during his life. 
This, an historian tells us, Henry IV. had vainly laboured to obtain ; 
but the taking of Harfleur intoxicated the English with new dreams of 
conquest in France, which their good sense and constitutional jealousy 
were not firm enough to resist. The continued expenses of the war, 
however, prevented this grant from becoming so dangerous as it might 
have been in a season of tranquillity. Henry V., like his father, con- 
voked parliament almost in every year of his reign. 

4. It had long been out of all question that the legislature consisted 
of the king, lords, and commons; or, in stricter language, that the 
king could not make or repeal statutes without the consent of parilia- 
ment. But this fundamental maxim was still frequently defeated by 
various acts of evasion or violence ; which, though protested against 
as illegal, it was a difficult task to prevent. The king sometimes ex- 
erted a power of suspending the observance of statutes ; as in the ninth 
of Richard II., when a petition that all statutes might be confirmed is 
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granted with an exception as to one passed in the last parliament, for- 
bidding the judges to take fees, or give counsel in cases where the king 
was a party ; which, “ because it was too severe, and needs declaration, 
the king would have of no effect till it should be declared in parlia- 
ment.” The apprehension of this dispensing prerogative and sense of 
its illegality, are manifested by the wary terms wherein the commons, 
in one of Richard’s parliaments, “‘ assent that the king make such suf- 
ferance respecting the statute of provisors, as shall seem reasonable to 
him, so that the said statute be not repealed ; and moreover, that the 
commons may disagree thereto at the next parliament, and resort to 
the statute ;” with a protestation that this assent, which is a novelty, 
and never done before, shall not be drawn into precedent ; praying the 
king that this protestation may be entered on the roll of parliament. 
A petition in one of Henry IV.’s parliaments, to limit the number of 
attorneys, and forbid filazers and prothonotaries from practising, having 
been answered favourably as to the first point, we find a marginal entry 
in the roll, that the prince and council had respited the execution of 
this act. 

The dispensing power, as exercised in favour of individuals, is quite 
of a different character from this general suspension of statutes, but 
indirectly weakens the sovereignty of the legislature. This power was 
exerted, and even recognised, throughout all the reigns of the Planta- 
genets. In the first of Henry V. the commons pray that the statute for 
driving aliens out of the kingdom be executed. The king assents, sav- 
ing his prerogative, and his right of dispensing with it when he pleased. 
To which the commons replied, that their intention was never other- 
wise, nor, by God’s help, ever should be. At the same time, one Rees 
ap Thomas petitions the king to modify or dispense with the statute 
prohibiting Welshmen from purchasing lands in England, or the Eng- 
lish towns in Wales; which the king grants. In the same parliament 
the commons pray that no grant or protection be made to any one in 
contravention of the statute of provisors, saving the king’s prerogative. 
He merely answers, “ Let the statutes be observed :” evading any allu- 
sion to his dispensing power. 

It has been observed under the reign of Edward III. that the prac- 
tice of leaving statutes to be drawn up by the judges, from the petition 
and answer jointly, after a dissolution of parliament, presented an op- 
portunity of falsifying the intention of the legislature, whereof advan- 
tage was often taken. Some very remarkable instances of this fraud 
occurred in the succeeding reigns. 

An ordinance was put upon the roll of parliament, in the fifth of 
Richard II., empowering sheriffs of counties to arrest preachers of 
heresy, and their abettors, and detain them in prison till they should 
justify themselves before the church. This was introduced into the 
statutes of the year; but the assent of lords and commons ‘is not ex- 
pressed. In the next parliament, the commons, reciting this ordinance, 
declare that it was never assented to or granted by them, but what had 
been proposed in this matter was without their concurrence, (that is, as 
I conceive, had been rejected by them,) and pray that this statute be 
annulled, for it was never their intent to bind themselves or their de- 
scendants to the bishops mye than their ancestors had been bound in 


. 
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times past. The king returned an answer, agreeing to this petition. 
Nevertheless, the pretended statute was untouched, and remains still 
among our laws,! unrepealed, except by desuetude, and by inference 
from the acts of much later times. 

This commendable reluctance of the commons to let the clergy forge 

chains for them produced, as there is much appearance, a similar vio- 
lation of their legislative rights in the next reign. The statute against 
heresy in the second of Henry IV. is not grounded upon any petition 
of the commons, but only upon one of the clergy. It is said to be 
enacted by consent of the lords, but no notice is taken of the lower 
house in the parliament roll, though the statute reciting the petition 
asserts the commons to have joined in it2 The petition and the 
statute are both in Latin, which is unusual in the laws of this time. In 
a subsequent petition of the commons, this act is styled “the statute 
made in the second year of your majesty’s reign, at the request of the 
prelates and clergy of your kingdom ;” which affords a presumption, 
that it had no regular assent of parliament. And the spirit of the 
commons during this whole reign being remarkably hostile to the 
church, it would have been hardly possible to obtain their consent to 
so penala law against heresy. Several of their petitions seem designed 
indirectly to weaken its efficacy.’ 
_ These infringements of their most essential right were resisted by 
the commons in various ways, according to the measure of their power. 
In the fifth of Richard II. they request the lords to let them see a cer- 
tain ordinance before it is ingrossed. At another time they procured 
some of their own members, as well as pcers, to be present at ingross- 
ing the roll. At length they spoke out unequivocally in a memorable 
petition, which, besides its intrinsic importance, is deserving of notice 
as the earliest instance in which the House of Commons adopted the 
English language. I shall present its venerable orthography without 
change. 

“Qure soverain lord, youre humble and trewe lieges that ben come 
for the comune of youre lond bysechin onto youre rizt riztwesnesse, 
That so as hit hath ever be thair libte and fredom, that thar sholde no 
statut no lawe be made offlase than they yaf therto their assent : con- 
sideringe that the comune of youre lond, the whiche that is, and ever 
hath be, 2 membre of youre parlemente, ben as well assenters as 
péeticioners, that fro this tyme foreward, by compleynte of the comune 
of any myschief axknyge remedie by mouthe of their speker for the 
comune, other ellys by petition writen, that ther never be no lawe made 


1 Instances of the commons attempting to prevent these unfair practices are adduced by 
Rufthead in his preface to the statutes, and in Prynne's preface to Cotton’s' Abridgment of 
the Records. The act 13 R. II., that the king’s castles and gaols which had been separated 
from the body of the adjoining counties should be re-united to them, is not founded upon any 
petition that appears on the ro!l; and probably, by making search, other instances equally 
flagrant might be discovered, , f 
_ 2 There had been, however, a petition of the commons on the same subject, expressed in 
very general terms, on which this terrible superstructure might artfully be raised. 

3°We find a remarkable petition in 8 H. IV., professedly aimed against the Lollards, but 
intended, as I strongly suspect, in their favour, It condemns persons preaching against the 
catholic faith or sacraments to imprisonment till the next par:iament, where they were to 
abide such judgment as should be rendered dy the king and peers of the realm, This seems 
to supersede the burning statute of 2 H, IV., and the spiritual cognisance of heresy, The 
petition ee expressly granted; but the clergy, I suppose, prevented its appearing on the 
Statute roll. 
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theruppon, and engrossed as statut and lawe, nother by addicions, 
nother by diminucions, by no manner of terme ne termes, the whiche 
that sholde chaunge the sentence, and the entente axked by the speker 
mouthe, or the petitions beforesaid yeven up yn writyng by the manere 
forsaid, withoute assent of the forsaid comune. Consideringe oure sove- 
rain lord, that it is not in no wyse the entente of youre comunes, zif 
yet be so that they aske you by spekyng, or by writyng, two thynges 
or three, or as manye as theym lust: But that ever it stande in the 
fredom of youre hie regalie, to graunte whiche of thoo that you lust, 
and to werune the remanent. 

“‘ The kyng of his grace especial graunteth that fro hensforth nothyng 
be enacted to the peticions of his comune, that be contrarie of hir 
askyng, wharby they shuld be bounde withoute their assent. Savyng 
alwey to our liege lord his real prerogatif, to graunte and denye what 
him lust of their petitions and askynges aforesaide.”! 

Notwithstanding the fulness of this assent to so important a petition, 
we find no vestige of either among the statutes, and the whole transac- 
tion is unnoticed by those historians who have not looked into our 
original records. If the compilers of the statute-roll were able to keep 
out of it the very provision that was intended to check their fraudulent 
machinations, it was in vain to hope for redress without altering the 
established practice in this respect; and indeed where there was no 
design to falsify the roll, it was impossible to draw up statutes which 
should be in truth the acts of the whole legislature, so long as the king 
continued to grant petitions in part, and to engraft new matter upon 
them. Such was still the case, till the commons hit upon an effectual 
expedient, for screening themselves against these encroachments, which 
has lasted without alteration to the present day. This was the intro- 
duction of complete statutes, under the name of bills, instead of the old 
petitions ; and these containing the royal assent, and the whole form 
of a law, it became, though not quite immediately,? a constant prin- 
ciple, that the king must admit or reject them without qualification. 
This alteration, which wrought an extraordinary effect upon the char- 
acter i our constitution, was gradually introduced in Henry VI.’s 
reign. 

From the first years of Henry V., though not, I think, earlier, the 


1 It is curious that the authors of the Parliamentary history say that the roll of this parlia- 
ment is lost, and consequently suppress altogether this important petition. Instead of which 
they give, as their fashion is, impertinent speeches out of Holingshed, certainly not genuine, 
and of no value if they were so. 

2 Henry 1V. and Edward IV. in some cases passed bills with sundry provisos annexed by 
themselves. Thus the act for resumption of grants, 4 E. I1V., wasencumbered with 289 clauses 
in favour of so many persons whom the king meant to exempt from its operation } and the 
same was done in other acts of the same description. Rot. Parl. 

3 The variations of each statute, as now printed, from the parliamentary roll, whether in 
form or substance, are noticed in Cotton. It may be worth while to consult the preface to 
Ruffhead’s edition of the Statutes, where this subject is treated at some length. 

Perhaps the triple division of our legislature may be dated from this innovation. Foras it 
is impossible to deny that, while the king promulgated a statute founded upon a mere peti- 
tion, he was himself the real legislator, so ] think it is equally fair to assert, notwithstanding 
the formal preamble of ovr statutes, that laws brought into either house of parliament ina 
perfect shape, and receiving first the assent of lords and commons, and finally that of the king, 
who has no power to modify them, must be deemed to proceed, and derive their efficacy, from 
the joint concurrence of all the three. It is said indeed, at a much earlier time, that le ley de 
la terre est fait en parliament par le roi, et les seigneurs espirituels et temporels, et tout la 
communauté du royaume, But this, I must allow, was in the violent session of rr Rich, IL, 
the constitutional authority of which is not to be highly prized. 
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commons began to concern themselves with the petitions of indivi- 
duals to the lords or council. The nature of the jurisdiction exercised 
by the latter will be treated more fully hereafter; it is only necessary 
to mention in this place, that many of the requests preferred to them 
were such as could not be granted without transcending the boundaries 
of law. A just inquietude as to the encroachments of the king’s 
council had long been manifested by the commons; and finding 
remonstrances ineffectual, they took measures for preventing such 
usurpations of legislative power, by introducing their own consent to 
private petitions. These were now presented by the hands of the 
commons, and in very many instances passed in the form of statutes, 
with the express assent of all parts of the legislature. Such was the 
origin of private bills, which occupy the greater part of the rolls in~ 
Henry V. and VI.’s parliament. The commons once made an ineffec- 
tual endeavour to have their consent to all petitions presented to the 
council in parliament rendered necessary by law; if I rightly appre- 
hend the meaning of the roll in this place, which seems obscure or 
corrupt. 

5. If the strength of the commons had lain merely in the weakness 
of the crown, it might be inferred that such harassing interference 
with the administration of affairs as the youthful and frivolous Richard 
was compelled to endure would have been sternly repelled by his 
experienced successor. But, on the contrary, the spirit of Richard 
‘might have rejoiced to see that his mortal enemy suffered as hard 
usage at the hands of parliament as himself. After a few years, the 
government of Henry became extremely unpopular. Perhaps his dissen- 
sion with the great family of Percy, which had placed him on the 
throne, and was regarded with partiality by the people,! chiefly con- 
tributed to this alienation of their attachment. The commons re- 
quested, in the fifth of his reign, that certain persons might be removed 
from the court ; the lords concurred in displacing four of these, one 
being the king’s confessor. Henry came down to parliament and 
excused these four persons, as knowing no special cause why they 
should be removed ; yet, well understanding, that what the lords and 
commons should ordain would. be for his and his kingdom’s interest, 
and therefore anxious to conform himself to their wishes, consented to 
the said ordinance, and charged the persons in question to leave his 
palace ; adding that he would do as much by any other about his 
person, whom he should find to have incurred the ill affection of his 
people. It was in the same session that the archbishop of Canterbury 
was commanded to declare before the lords the king’s intention 
respecting his administration; allowing that some things had been 
done amiss in his court and household; and therefore, wishing to 
conform to the will of God and laws of the land, protested that he 
would let in future no letters of signet or privy seal go in disturbance 
of law, beseeched the lords to put his household in order, so that every 
one might be paid, and declared that the money granted by the com- 
mons for the war should be received by treasurers appointed in parlia- 
ment, and disbursed by them for no other purpose, unless in case of 


1 The House of Commons thanked the king for pardoning Northumberland, whom, as it 
proved, he had iust cause to suspect. y, 
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rebellion. At the request of the commons, he named the members of 
his privy council; and did the same, with some variation of persons, 
two years afterwards. These, though not nominated with the express 
consent, seem to have had the approbation of the commons ; for a sub- 
sidy is granted, in 7 H. IV., among other causes, for the great trust 
that the commons have in the lords lately chosen, and ordained to be 
of the king’s continual council, that there shall be better management 
than heretofore. ; 

In the sixth year of Henry, the parliament, which Sir E. Coke de- 
rides as unlearned, because lawyers were excluded from it, proceeded 
to a resumption of grants, and a prohibition of alienating the ancient 
inheritance of the crown without consent of parliament ; in order to 
ease the commons of taxes, and that the king might live on his own. 
This was a favourite, though rather chimerical project. In a later 
parliament, it was requested that the king would take his council’s 
advice how to keep within his own revenue. He answered, that he 
would willingly comply, as soon as it should be in his power. 

But no parliament came near, in the number and boldness of its 
demands, to that held in the eighth year of Henry IV. The commons 
presented thirty-one articles, none of which the king ventured to refuse, 
though pressing very severely upon his prerogative. He was to name 
sixteen counsellors, by whose advice he was solely to be guided, none 
of them to be dismissed without conviction of misdemeanour. The 
chancellor and privy seal to pass no grants or other matter contrary to 
law. Any persons about the court stirring up the king or queen’s 
minds against their subjects, and duly convicted thereof, to lose their 
offices, and be fined. The king’s ordinary revenue was wholly appro- 
priated to his household and the payment of his debts; no grant of 
wardship or other profit to be made thereout, nor any forfeiture to be 
pardoned. The king, “considering the wise government of other 
Christian princes, and conforming himself thereto,” was to assign two 
days in the week for petitions, “it being an honourable and necessary - 
thing that his lieges who desired to petition him should be heard.” 
No judicial officer, nor any in the revenue or household, to enjoy his 
place for life or term of years. No petition to be presented to the 
king by any of his household, at times when the council were not 
sitting. The council to determine nothing cognisable at common 
law, unless for a reasonable cause and with consent of the judges. 
The statutes regulating purveyance were affirmed ; abuses of various 
kinds in the council and in courts of justice enumerated and forbidden ; 
election of knights for counties put under regulation. The council 
and officers of state were sworn to observe the common law, and all 
statutes, those especially just enacted. 

It must strike every reader, that these provisions were of themselves 
a noble fabric of constitutional liberty, and hardly, perhaps, inferior to 
the petition of right under Charles I. We cannot account for the sub- 
mission of Henry to conditions far more derogatory than ever were 
imposed on Richard, because the secret politics of his reign are very 
imperfectly understood. Towards its close he manifested more vigour. 
The speaker, Sir Thomas Chaucer, having made the usual petition for 
liberty of speech, the king answered that he might speak as others had 
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done in the time of his (Henry’s) ancestors, and his own, but not other- 
wise ; for he would by no means have any innovation, but be as much 
at his liberty as any of his ancestors had ever been. Some time after 
he sent a message to the commons, complaining of a law passed at 
the last parliament, infringing his hberty and prerogative, which he 
requested their consent to repeal. To this the commons agreed, and 
received the king’s thanks, who declared at the same time that he 
would keep as much freedom and prerogative as any of his ancestors. 
It does not appear what was the particular subject of complaint ; but 
there had been much of the same remonstrating spirit in the last par- 
liament, that was manifested on preceding occasions. The commons, 
however, for reasons we cannot explain, were rather dismayed. Before 
their dissolution they petition the king, that, whereas he was reported 
to be offended at some of his subjects in this and the preceding par- 
liament, he would openly declare, that he would hold them all for 
loyal subjects. Henry granted this, “ of his special grace ;” and thus 
concluded his reign more triumphantly with respect to his domestic 
battles than he had gone through it. 

Power deemed to be ill-gotten is naturally precarious ; and the in- 
stance of Henry IV. has been well quoted to prove that public liberty 
flourishes with a bad title in the sovereign. None of our kings seem 
to have been less beloved ; and indeed he had little claim to affection. 
But what men denied to the reigning king, they poured in full measure 
- upon the heir of his throne. The virtues of the prince of Wales are 

almost invidiously eulogised by those parliaments who treat harshly 
his father, and these records afford a strong presumption, that some 
early petulance or riot has been much exaggerated by the vulgar minds 
of our chroniclers. One can scarcely understand at least, that a prince, 
who was three years engaged in quelling the dangerous insurrection ot 
Glendour, and who in the latter time of his father’s reign presided at 
the council, was so lost in a cloud of low debauchery as common fame 
represents,! Loved he certainly was throughout his life, as so intrepid, 
affable, and generous a temper well deserved ; and this sentiment was 
heightened to admiration by successes still more rapid and dazzling 
than those of Edward III.. During his reign, there scarcely appears 
any vestige of dissatisfaction in parliament; a circumstance very 
honourable, whether we ascribe it to the justice of his administration, 
or to the affection of his people. Perhaps two exceptions, though they 
are rather one in spirit, might be made: the first, a petition to the 
duke of Gloucester, then holding parliament as guardian of England, 
that he would move the king and queen to return, as speedily as might 
' please them, to the relief and comfort of the commons ; the second, a 
request that their petitions might not be sent to the king beyond the 
sea, but altogether determined “within this kingdom of England, 
during this parliament ;” and that this ordinance might be of force in 
all future parliaments to be held in England. This prayer, to which 
the guardian declined to accede, evidently sprang from the apprehen- 
sions excited in their minds by the treaty of Troyes, that England 
might become a province of the French crown, which led them to obtain 


2 This passage was written before I was aware that the same opinion had been maintained 
ty Mr Luders, in one of his valuable essays upon points of constitutional history, 
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2 renewal of the statute of Edward III, declaring the independence of 
this kingdom. ; 

It has been seen already, that even Edward III. consulted his par- 
liament upon the expediency of negotiations for peace ; though at that 
time the commons had not acquired boldness enough to tender their 
advice. In Richard II.’s reign they answered to a similar proposition 
with.a little more confidence, that the dangers each way were so con- 
siderable they dared not decide, though an honourable peace would be 
the greatest comfort they could have ; and concluded by hoping that 
the king would not engage to do homage for Calais or the conquered 
country. The parliament of the tenth of his reign was expressly sum- 
moned in order to advise concerning the king’s intended expedition 
beyond the sea; a great council, which had previously been assembled 
at Oxford, having declared their incompetence to consent to this mea- 
sure without the advice of the parliament. Yet a few years. afterwards, 
ona similar reference, the commons rather declined to give any opinion. 
They confirmed the league of Henry V., with the emperor Sigismund. 
And the treaty of Troyes, which was so fundamentally to change the 
situation of Henry and his successors, obtained, as it evidently re- 
quired, the sanction of both houses of parliament. These precedents, 
conspiring with the weakness of the executive government, in the 
minority of Henry VL, to fling an increase of influence into the scale 
of the commons, they made their concurrence necessary to all impor- 
tant business, both of a foreign and domestic nature. Thus commis- 
sioners were appointed to treat of the deliverance of the king of Scots, 
tue duchesses of Gloucester and Bedford were made denizens, and 
mediators were appointed to reconcile the dukes of Gloucester and 
Burgundy, by authority of the three estates assembled in parliament. 
Leave was given to the dukes of Bedford and Gloucester, and others 
in the king’s behalf, to treat of peace with France, by both houses of 
parliament, in pursuance of an article in the treaty of Troyes, that no 
treaty should be set on foot with the dauphin without consent of the 
three estates of both realms. This article was afterwards repealed.1 

Some complaints are made by the commons, even during the first 
years of Henry’s minority, that the king’s subjects underwent arbitrary 
imprisonment, and were vexed by summonses before the council, and 
by the newly invented writ of subpcena out of chancery, But these are 
not so common as formerly ; and so far as the rolls leads us to any 
inference, there was less injustice committed by the government unde 
Henry VI. and his father, than at any former period. Wastefulness 
indeed might justly be imputed to the regency, who had scandalously 
lavished the king’s revenue. This ultimately led to an act resuming 
all grants since his accession, founded upon a public declaration of all - 
the great officers of the crown, that his debts amounted to £372,000, 
and the annual expense of the household to £24,000, while the ordi- 
nary revenué was not more than £5000. 


1 There is rather a curious instance in 3 H. VI. of the jealousy with which the commons 
regarded any proceedings in parliament where they were notconcerned. A controversy arose 
between the earls Marshal and of Warwick respecting their precedence, founded upon the 
royal bkvod of the first, and long possession of the second. In this the commons could not 
affect to interfere judicially ; but they found a singular way of meddling, by.petitioxing th 
king to confer the dukedom of Norfolk on the earl-marshal. eek 


, 
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‘6. But before this time the sky had begun to darken, and discontent 
with the actual administration pervaded every rank. The causes of 
this are familiar ; the unpopularity of the king’s marriage with Mar- 
garet of Anjou, and her impolitic violence in the conduct of affairs, 
particularly the imputed murder of the people’s favourite, the duke of 
Gloucester. This provoked an attack upon her own creature, the duke 
of Suffolk. Impeachment had lain still, like a sword in the scabbard, 
since the accession cf Henry IV.; when the commons, though not 
preferring formal articles of accusation, had petitioned the king that 
Justice Rickhill, who had been employed to take the duke of Glouces- 
ter’s confession at Calais, and the lords appellant of Richard II.’s last 
parliament, should be put on their defence before the lords. In Suf-_ 
folk’s case, the commons seem to have proceeded by bill of attainder, 
or at least to have designed the judgment against that minister to be 
the act of the whole legislature. For they delivered a bill containing 
articles against him to the lords, with a request that they would pray 
the king’s majesty to enact that bill in parliament, and that the said 
duke might be proceeded against upon the said articles in parliament 
according to the law and custom of England. These articles con- 
tained charges of high treason; chiefly relating to his conduct in 
France, which, whether treasonable or not, seems to have been grossly 
against the honour and advantage of the crown. At a later day, the 
commons presented many other articles of misdemeanour. To the 
former he made a defence, in presence of the king as well as the lords 
both spiritual and temporal ; and indeed the articles of impeachment 
were directly addressed to the king, which gave him a reasonable pre- 
text to interfere in the judgment. But, from apprehension, as it is 
said, that Suffolk could not escape conviction upon at least some part 
of these charges, Henry anticipated with no slight irregularity, the 
course of legal trial ; and summoning the peers into a private chamber, 
informed the duke of Suffolk, by mouth of his chancellor, that, inas- 
much as he had not put himself upon his peerage, but submitted 
wholly to the royal pleasure, the king, acquitting him of the first 
articles containing matter of treason, by his own advice, and not that 
of the lords, nor by way of judgment, not being in a place where judg- 
ment could be delivered, banished him for five years from his do- 
minions. ‘The lords then present besought the king to let their protest 
appear on record, that neither they nor their posterity might lose their 
rights of peerage by this precedent. It was justly considered as an 
arbitrary stretch of prerogative, in order to defeat the privileges of par- 
liament, and screen a favourite minister from punishment, But the 
course of proceeding by bill of attainder, instead of regular impeach- 
ment, was not judiciously chosen by the commons. 

7. Privilege of parliament, an extensive and singular branch of our 
constitutional law, begins to attract attention under the Lancastrian 
princes. It is true, indeed, that we can trace long before by records, 
and may infer with probability as to times whose records have not sur- 
vived, one considerable immunity, a freedom from arrest for persons 
transacting the king's business in his national council.! Several autho- 


1 If this were to rest upon antiquity of precedent, one might be produced that would chal- 
Jenge aii competition. Inthe laws of Ethelbert, the first Christian king of Kent, at the end 
N 
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rities may be found in Mr Hatsell’s precedents; of which one, in the 
ninth of Edward II., is conclusive. But in those rude times, members - 
of parliament were not always respected by the officers executing legal » 
process, and still less by the violators of law. After several remon- 

strances, which the crown had evaded, the commons obtained the 

statute 11 H. VI. for the punishment of such as assault any on their 

way to the parliament, giving double damages to the party.1 They . 
had more difficulty in establishing, notwithstanding the old prece- 
dents in their favour, an immunity from all criminal process, except in 
charges of treason, felony, and breach of the peace, which is their pre- 
sent measure of privilege. The truth was, that with a right pretty 
clearly recognised, as is admitted by the judges in Thorp’s case, the 
House of:Commons had no regular compulsory process at their com- 
mand, Inthe cases of Lark, servant of a member, in the eighth of 
Henry VI., and of Clerke, himself a burgess, in the thirty-ninth of the 
same king, it was thought necessary to effect their release from a civil 
execution by special acts of parliament. The commons, ina former 
instance, endeavoured to make the law general, that no members nor . 
their servants might be taken, except for treason, felony, and breach 
of, peace; but the king put a negative upon this part of their petition. 

-The most celebrated, however, of these early cases of privilege’ is 
that of Thomas Thorp, speaker of the commons in 31 H. VI. This 
person, who was moreover a baron of the exchequer, had been im- 
prisoned on an execution at suit of the duke of York. The commons 
sent some of their members to complain of a violation of privilege to 
the king and lords in parliament, and to demand Thorp’s release. It 
was alleged by the duke of York’s counsel, that the trespass done by 
Thorp was since the beginning of the parliament, and the judgment 
thereon given in time of vacation, and ‘not during the sitting. The 
lords referred the question to the judges, who said, .after deliberation, 
that “they ought not to answer to that question, for it hath not been 
used aforetime, that the judges should in any wise determine the privi- 
lege of this high court of parliament ; for it is so high and so mighty 
in his nature, that it may make law, and that that is law it may make | 
no law; and the determination and knowledge of that privilege be- . 
longeth to the lords of the parliament, and not to the justices.” They 
went on, however, after observing that a general writ of supersedeas of 
all processes upon ground of privilege had not been known, to say 
that, “if any person that is a member of this high court of parliament 
be arrested in such cases as be not for treason or felony, or surety of 
the peace, or for a condemnation had before the parliament, it is used 
that all such persons should be released of such arrests and make an 
attorney, so that they may have their freedom and liberty, freely to . 
intend upon the parliament.” 

Notwithstanding this answer of the judges, it was concluded by the 
lords, that Thorp should remain in prison, without regarding the 
alleged privilege ; andthe commons were directed in the king’s name 
to,proceed “with all goodly haste and speed” to the election of a new 
of the sixth century, we find this. provision, “‘If the. king call his people to him—z.z., in the 
wittenagemot—and any one does an injury to one of them, let him pay a fine. 


1/The clergy had got a’ little precedence in this. An’act passed, 8-H. VI., grantive privie 
lege from arrest for themselves and servants on their way to conyocation, . Deep 
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speaker, It is curious to observe, that-the commons, forgetting their 
grievances, or content to drop them, made such haste and speed 
according to this command, that they presented a new speaker for ap- 
probation the next day. ; 

This case, as has been strongly said, was begotten by the iniquity of 
the times. The state was verging fast towards civil war; and Thorp, 
who afterwards distinguished himself for the Lancastrian cause, was 
an inveterate enemy of the duke of York. That prince seems to have 
been swayed a little from his usual temper, in procuring so unwarrant- 
able a determination. In the reign of Edward IV., the commons 
claimed privilege against any civil suit during the time of their session ; 
but they had recourse, as before, to a particular act of parliament to 
obtain a writ of supersedeas in favour of one Atwell, a member, who 
had been sued. The present law of privilege seems not to have been 
fully established, or at least effectually maintained, before the reign of 
Henry VIII. 

No privilege of the commons can be so fundamental as liberty of 
speech. This is claimed at the opening of every parliament by their 
speaker, and could never be infringed without shaking the ramparts of 
the constitution. Richard II.’s attack upon Haxey has been already 
mentioned as a flagrant evidence of his despotic intentions. No other 
case occurs until the thirty-third year of Henry VI., when Thomas 
Young, member for Bristol, complained to the commons, that, “ for 
matters by him showed in the house accustomed for the commons in 
the said parliaments, he was therefore taken, arrested, and rigorously 
in open wise led to the Tower of London, and there grievously in great 
duress long time imprisoned against the said freedom and liberty,” 
with much more to the like effect. The commons transmitted this 
petition to the lords, and the king “ willed that the lords of his council 
do and provide for the said suppliant, as in their discretions shall be 
thought convenient and reasonable.” This imprisonment of Young, 
however. had happened six years before, in consequence of a motion 
made by him, that the king then having no issue, the duke of York 
might be declared heir apparent of the crown. In the present session, 
when the duke was protector, he thought it well-timed to prefer his 
claim to remuneration! 

There is a remarkable precedent in the ninth of Henry IV., and per- 
haps the earliest authority for two eminent maxims of parliamentary 
law, that the commons possess an exclusive right of originating money- 
bills, and that the king ought not to take notice of matters pending in 
parliament. A quarrel broke out between the two houses upon this 
ground ; and as we have not before seen the commons venture to clash 
openly with their superiors, the circumstance is for this additional rea- 
son worthy of attention. As it has been little noticed, I shall translate 
the whole record, 

“ Friday the second day of December, which was the last day of the 
parliament, the commons came before the king and the lords in parlia- 
ment, and there by command of the king, a schedule of indemnity 
touching a certain altercation moved between the lords and commons 


1 Mr Hatsell seems to have overlooked this case, for he mentions that of Strickland in z57a, 
ag .the earliest instance of the crown’s interference with freedom of speech in parliament 
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was read; and on this it was commanded by our said lord the king, 
that the said schedule should be entered of record in the roll of parlia- 
ment ; of which schedule the tenor is as follows: be it remembered, 
that on Monday the 21st day of November, the king, our sovereign lord, 
‘being in the council-chamber in the abbey of Gloucester, (this parlia- 
ment sat at Gloucester,) the lords spiritual and temporal for this present 
parliament assembled, being then in his presence, a debate took place 
among them about the state of the kingdom, and its defence to resist 
the malice of the enemies who on every side prepare to molest the said 
kingdom and its faithful subjects, and how no man can resist this malice, 
unless for the safeguard and defence of his said kingdom, our sovereign 
lord the king has some notable aid and subsidy granted to him in his 
present parliament. And therefore it was demanded of the said lords, 
by way of question, what aid would be sufficient and requisite in these 
circumstances? ‘To which question it was answered by the said lords 
severally, that considering the necessity of the king on one side, and the 
poverty of his people on the other, no less aid could be sufficient than 
one-tenth and a half from cities and towns, and one-fifteenth and a 
half from all other lay persons; and besides, to grant a continuance 
of the subsidy on wool, woolfells, and leather, and of three shillings on 
the tun, (of wine,) and twelve pence on the pound, (of other mer- 
chandise,) from Michaelmas next ensuing for two years thenceforth. 
Whereupon, by command of our said lord the king, a message was 
sent to the commons of this parliament, to cause a certain number of 
_their body to come before our said lord the king and the lords, in order 
to hear and report to their companions what they should be commanded 
by our said lord the king. And upon this the said commons sent into 
the presence of our said lord the king and the said lords twelve of their 
companions ; to whom, by command of our said lord the king, the said 
question was declared, with the answer by the said lords severally 
given to it. Which answer it was the pleasure of our said lord the 
king, that they should report to the rest of their fellows, to the end that 
they might take the shortest course to comply with the intention of the 
said lords. Which report being thus made to the said commons, they 
were greatly disturbed at it, saying and asserting it to be much to the 
prejudice and derogation of their liberties. And after that our said 
lord the king had heard this, not willing that anything should be done 
at present, or in time to come, that might anywise turn against the 
liberty of the estate, for which they are come to parliament, nor against 
the liberties of the said lords, wills, and grants, and declares, by the 
advice and consent of the said lords, as follows: to wit, that it shall 
be lawful for the lords to debate together in this present parliament, 
and in every other for time to come, in the king’s absence, concerning 
the condition of the kingdom, and the remedies necessary for it. And 
in like manner it shall be lawful for the commons, on their part, to 
debate together concerning the said condition and remedies. Provided 
always that neither the lords on their part, nor the commons on theirs, 
do make any report to our said lord the king of any grant granted by 
the commons, and agreed to by the lords, nor of the communications 
of the said grant, before that the said lords and commons are of one 
accord and agreement in this matter, and then in manner and form 
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accustomed, that is to say, by the mouth of the speaker of the said 
commons for the time being, to the end that the said lords and com- 
mons may have what they desire (avoir puissent leur gree) of our said 
lord the king. Our said lord the king willingly, moreover, by the 
consent of the said lords, that the communication had in this present 
parliament as above be not drawn into precedent in time to come, nor 
be turned to the prejudice or derogation of the liberty of the estate, for 
which the said commons are now come, neither in this present parlia- 
ment nor in any other time to come. But wills that himself, and all 
the other estates, should be as free as they were before. Also, the said 
last day of parliament, the said speaker prayed our said lord the king, 
on the part of the said commons, that he would grant the said com- 
mons that they should depart in as great liberty as other commons 
had done before. To which the king answered, that this pleased him 
well, and that at all times it had been his desire.” 

Every attentive reader will discover this remarkable passage to 
illustrate several points of constitutional law. For hence it may be 
perceived: first, That the king was used in those times to be present 
at debates of the lords, personally advising with them upon the public 
business ; which also appears by many other passages on record ; and 
this practice, I conceive, is not abolished by the king’s present declara- 
tion, save as to grants of money, which ought to be of the freewill of 
parliament, and without that fear or influence which the presence of 
so high a person might create: secondly, That it was already the 
established law of parliament, that the lords should consent to the 
commons’ grant, and not the commons to the lords; since it is the 
inversion of this order whereof the commons complain, and it is said 
expressly that grants are made by the commons, and agreed by the 
lords; Thirdly, That the lowér house of parliament is not, in proper 
language, an estate of the realm, but rather the image and representa- 
tive of the commons of England ; who, being the third estate, with the 
nobility and clergy, make up and constitute the people of this kingdom 
and liege subjects of the crown. 

1 A notion is entertained by many people, and not without the authority of some very re- 
spectable names, that the king is one of the three estates of the realm, the lords spiritual and 
temporal forming together the second, as the commons in parliament do the third. ‘This is 
contradicted by the general tenor of our ancient records and law books; and, indeed the 
analogy of other governments ought to have the greatest weight, even if more reason for 
doubt appeared upon the face of our own authorities. But the instances where the three 
estates are declared or implied to be the nobility, clergy, and commons, or at Icast their re- 
presentatives in parliament, are too numerous for insertion. ‘This land standeth, says the 
chancellor Stillington, in seventh Edward IV., by three states, and above that one prin- 
cipal, that is to wit, lords spiritual, lords temporal, and commons, and over that, state royal, 
as our sovereign lord the king. Thus too it is declared that the treaty of Staple in 1492 was 
to be confirmed per tres status regni Angliz rité et debité convocatos, videlicet per prelatos 
et clerum, nobiles et communitates ejusdem regni. 2 

I will not, however, suppress one passage, and the only instance that has occurred in my 
reading, where the king does appear to have been reckoned among the three estates. The 
commons say, in the second of Henry IV.. that the states of the realm may be compared toa 
trinity, that is, the king, the lords spiritual and temporal, and the commons, In this expres- 
sion, however, the sense shows, that by estates of the realm, they meant members or necessary 
parts of the parliament. k 4 

Whitclocke argues at length that the three estates are king, lords, and commons, which 
seems to have been a current doctrine ainong the popular lawyers of the seventeenth century. 
His reasoning is chiefly grounded on the baronial tenure of bishops, the validity of acts passed 
against their consent, and other arguments of the same kind; which might go to prove that 


there are only at present two estates, but can never turn the king into one. 
The source of this error is an inattention to the primary sense of the word estate, (etatus,) 
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At the next meeting of parliament, in‘allusion probably to this dis- 
agreement between the houses, the king told them, that the states of 
parliament were come together for the common profit of the king and 
kingdom, and for unanimity’s sake and general consent ; and therefore 
he: was sure the commons would not attempt nor say anything, but 
what should be fitting and conducive ‘to unanimity ; commanding 
them to meet together, and communicate for the public service. 

It was not only in money bills that the originating power was sup- 
posed to reside in the commons. ‘The course of proceedings in parlia- 
ment, as has been seen, from the commencement at least of Edward 
III.’s reign, was that the commons presented petitions, which the 
lords by themselves, or with the assistance of the council, having 
duly considered, the sanction of the king was notified or’ withheld. 
This was so much according to usage, that, on one occasion, when the 
commons requested the advice of the other house on a matter before 
them, it was answered, that the ancient custom and form of parliament 
had ever been for the commons to report their own opinion to the 
king and lords, and not to the contrary ; and the king would have the 
ancient and laudable usages of parliament maintained. It is singular 
that in the terror of innovation, the Jords did not discover how materi- 
ally this usage of parliament took off from their own legislative influ- 
ence. The rule, however, was not observed in succeeding times ; 
bills originated indiscriminately in either house ; and indeed some 
acts of Henry V., which do not appear to be grounded on any petition, 
may be suspected, from the manner of their insertion in the rolls of 
parliament, to have been proposed on the king’s part to the commons. 
But there is one manifest instance in the eighteenth of Henry VI., 
where the king requested the commons to give their authority to such 
regulations! as his council might provide for redressing the abuse of 
purveyance ; to which they assented. 
which means an order. or condition into which men are c'assed by the institutions of society 
Tt is only in a secondary, or rather an el'iptical application that it can be referred to their re- 
presentives in parliament or national councils. ‘Che lords temporal, indeed, of England are 
identical with the estate of the nobility; but the house of commons is not, strictly speaking, 
the estate of commonality, to which its members be ong, and from which they are deputed. 
So the whole body of the clergy are, properly speaking, one of the estates, and are described 
as such in the older authorities, 2x Ric, II. ; though latterly the lords spiritual in parliament 
acquired, with less correctness, that appellation. ‘The bishops, indeed, may be said, con- 
structively, to represent the whole of the ciergy, with whose giievances they are supposed to 
be best acquainted, and whose rights it is their peculiar duty to defend. And T do not find 
the inferior clergy had any other representation in the cortes of Castile and Aragon, where 
the ecclesiastical order was always counted among the estates of the realm. 

1 It appears by a case in the year-book of thirty-third of Henry VI., that, where the lords 
made only some minor alterations in a bill sent up to them from the common., even if it re= 
lated to a grant of money, the custom was not to remand it for their assent to the amendment. 
The passage is worth extracting, in order to illustrate the course of proceeding in parliament 
at that time. Case fuit que Sir J. P. fuit attaint de certeyn tiespas par acte de parliament, 
dont les commons furent assentus, que sil ne vient eins per tiel jour que il forfeytera tiel 
summe, et les seigneurs done plus longe jour, et le bil nient rebaile al commons arrere ; et per 
Kirby, clerk des roles del parliament, l’use del parliament est, que si bil vient primes a les 
commons, et ils passent ceo, il est use d’endorser ceo en tiel forme; Soit bayle as seigniors ; 
et si les seigniors, 7e /e voy ne alteront le bil, donques est use a liverer Ceo al clerke del par- 
liament destre enrol saunz endorser ceo. . . . Et si Jes seigniors volent alter un bil in ceo que 
poet estoyer ore le bil, ils poyent saunz remandre ceo al commons, come si les commons 
graunte poundage pur quatuor ans, et les grantent nisi par deux ans, quo ne serra rebayle al 
sommons; mes siles commons grauntent nisi pur deux ans, et les seigneurs, pur quatre ans, la 
ceo serra reliver al commons, et en cest case les seigniors doyent faire un sedule de lour 


intent, ou d’endorser le bil en ceste forme, Les seigneurs ceo assentent pur durer par quatuor 
gns; et quant les commons ount le bil arrere, et ne volent assenter a ceo, ceo ne poet estre up 
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If. we are to choose constitutional precedents from seasons of tran- 
quillity rather than disturbance, which surely is the only means of pre- 
serving justice or consistency, but little intrinsic authority can be given 
to the: following declaration of parliamentary law in the eleventh’‘of 

Richard II. “In this parliament (the roll says) all the lords, as well 
- spiritualand temporal, there present, claimed as their liberty and privi- 
lege, that the great matters moved in this parliament, and to be moved 
in other parliaments for time to come, touching the peers of the land, 
should be treated, adjudged, and debated according to the course of 
. parliament, and not by the civil law, nor the common law of the land, 
used in the other lower courts of the kingdom; which claim, liberty, 
and privileges, the king graciously allowed and granted them in full 
. parliament.” It should be remembered that this assertion of paramount 
privilege was made in very irregular times, when the king was at the 
mercy of the duke of Gloucester and his associates, and that it had a 
. view to the immediate object of justifying their violent proceedings 
against the opposite party, and taking away the restraint of the com- 
mon law. It stands as a dangerous ‘tock to be avoided, not a light- 
house to guide us along the channel. The law of parliament, as deter- 
mined by regular custom, is incorporated into our constitution ; but 
not so as to watrant an indefinite, uncontrollable assumption of power 
in any case, least of all in judicial procedure, where the form and the 
essence of justice are inseparable from each other. And, in fact, this 
- claim of the lords, whatever gloss Sir E. Coke may put upon it, was 
never intended to bear any relation to the privileges of the lower house. 
I should not, perhaps, have noticed this passage so strongly, if it had 
net been made the basis of extravagant assertions as to the privileges 
of parliament, the spirit of which exaggerations might not be ill adapted 
to the times wherein Sir E, Coke lived, though I think they produced 
at several later periods no slight mischief, some consequences of which 
we may still have to experience. 

The want of all judicial authority, either to issue process or to 
examine witnesses, together with the usual shortness of sessions, de- 
prived the House ‘of Commons of what is now considered one of its 
most fundamental privileges, the cognisance of disputed elections. 
Upon a false return by the sheriff, there was no remedy but through 
the king or his council, Six instances only, I believe, occur during the 
reigns of the Plantagenet family, wherein the misconduct or mistake of 
the sheriff is recorded to have called for a specific animadversion, though 
it was frequently the ground of general complaint, and even of some 
statutes. The first is in the twelfth of Edward II., when a petition 
was presented to the council against a false return for the county of 
Devon, the petitioner having been duly elected. — It was referred to the 


actre, mes'si les commons yolent assenter, donques ils indorse leur respons sur le mergent de 
basse deins le bil en tiel forme, Les commons sont assentans al sedul des seigniors, a mesme 
cesty bil annexe, et donques sera bayle ad c'erke del parliament, ut supra. Et si un bil soit 
primes liver al seigniors, et le bil passe eux ils ne usont de fayre ascun endorsement, mess de 
mitter le bil as commons, et donqués si le bil passe les commons, il est use destre issint en- 
dorce, Les commons sont assentants, et ceo prove que il ad passe les seigniors devant, et lour 
‘ assent est a cest passer del seigniors; et ideo cest acte supra nest bon, pur ceo que ne fu 
rebaile as commons. 
_A singular assertion is made in the year-book 21 E, IV., that a subsidy granted by the 
commons without assent of the peers is good enough. This cannot surely have been law‘at 
that. time, 
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Court of Exchequer to summon the sheriff before them. The next 
occurs in the thirty-sixth of Edward III., when a writ was directed to 
the sheriff of Lancashire, after the dissolution of parliament, to inquire 
at the county-court into the validity of the election; and upon his 
neglect, a second writ issued to the justices of the peace,,to satisfy 
themselves about this in the best manner they could, and report the 
truth into chancery. This inquiry after the dissolution was on account 
- of the wages for attendance, to which the knights unduly returned 
could have no pretence. We find a third case in the seventh of 
Richard II., when the king took notice that Thomas de Camoys, who 
was summoned by writ to the House of Peers, had been elected knight 
for Surrey, and directed the sheriff to return another. In the same 
year, the town of Shaftesbury petitioned the king, lords, and commons, 
against a false return of the sheriff of Dorset, and prayed them to 
order remedy. Nothing further appears respecting this petition. This 
is the first instance of the commons being noticed in matters of elec- 
tion. But the next case is more material: in the fifth of Henry IV., 
the commens prayed the king and lords in parliament, that because 
the writ of summons to parliament was not sufficiently returned by 
the sheriff of Rutland, this matter might be examined in parliament, 
and in case of default found therein, an exemplary punishment might 
be inflicted; whereupon the lords sent for the sheriff and Oneby, the 
knight returned, as well as for Thorp, who had been duly elected, and 
having examined into the facts of the case, directed the return to be 
amended, by the insertion of Thorp’s name, and committed the sheriff 
to the Fleet, till he should pay a fine at the king’s pleasure. The last 
passage that I can produce is from the roll of 18 H. VI., where “it is 
considered by the king, with the advice and assent of the lords 
spiritual and temporal,” that whereas no knights have been returned 
for Cambridgeshire, the sheriff shall be directed, by another writ, to 
hold another court, and to proceed to an election, proclaiming that no 
person shall come armed, nor any tumultuous proceeding take place ; 
something of which sort appears to have obstructed the execution of 
the first writ. It is to be noticed, that the commons are not so much 
as named in this entry. But several provisions were made by statute 
_under the Lancastrian kings, when seats in parliament became much 
more an object of competition than before, to check the partiality of 
the sheriffs in making undue returns. One act (11 H. IV.) gives the 
justices of assize power to inquire into this matter, and inflicts a 
penalty of one hundred pounds on the sheriff. Another (6 H. VI.) 
mitigates the rigour of the former, so far as to permit the sheriff, or 
the knights returned by him, to traverse the inquests before the jus- 
tices ; that is, to be heard in their own defence, which, it seems, had 
not been permitted tothem. Another (23 H. VI.) gives an additional 
penalty upon false returns to the party aggrieved. These statutes 
conspire, with many other testimonies, to manifest the rising import- 
ance of the house of commons, and the eagerness with which gentle- 
men of landed estates (whatever might be the case in petty boroughs) 
sought for a share in the national representation. 
Whoever may have been the original voters for county representa- 
tives, the first statute that regulates their election, so far from limiting 
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the privilege to tenants in capite, appears to place it upon a very 
large and democratical foundation. For, (as I rather conceive, though 
not without much hesitation,) not only all freeholders, but all persons 
whatever present at the county-court, were declared, or rendered, 
capable of voting for the knight of their shire. Such at least seems to 
be the inference from the expressions of 7 H. IV., “all who are there 
present, as well suitors duly summoned for that cause as others.”! 
And this acquites some degree of confirmation from the later statute, 
8 H. VI., which, reciting that “ elections of knights of shires have now 
of late been made by very great, outrageous, and excessive number of 
people dwelling within the same counties, of the which most part was 
people of small substance and of no value,’ confines the elective 
franchise to freeholders of lands or tenements to the value of forty 
shillings. é 

The representation of towns in parliament was founded upon two 
principles ; of consent to public burthens, and of advice in public 
measures, especially such as related to trade and shipping. Upon 
both these accounts it was natural for the kings who first summoned 
them to parliament, little foreseeing that such half-emancipated 
burghers would ever clip the loftiest plumes of their prerogative, to 
make these assemblies numerous, and summon members from every 
town of consideration in the kingdom. Thus the writ of 23 E. I. 
directs the sheriffs to cause deputies to be elected to a general council 
from every city, borough, and trading town, And although the last 
words are omitted in subsequent writs, yet their spirit was preserved ; 
many towns having constantly returned members to parliament by 
regular summonses from the sheriffs, which were no chartered boroughs, 
nor had apparently any other claim than their populousness or com- 
merce. These are now called boroughs by prescription.” 


1 The hypothesis, embraced by Prynne, is, I confess, much opposed to general opinion; 
and a very respectable living writer treats such an interpretation of the statute 7 H. IV. as 
chimerical. The words cited in the text, ‘‘as others,” mean only, according to him, suitors 
not duly summoned. But, as I presume, the summons to freeholders was by general procla- 
mation; so that it is not easy to perceive what difference there could be between summoned 
and unsummoned suitors. And if the words are supposed to glance at the private summonses 
to a few friends, by means of which the sheriffs were accustomed to procure a clandestine 
election, one can hardly imagine that such persons would be styled ‘duly summoned.” It 
is not unlikely, however, that these large ex: ressions were inadvertently used, and that they 
led to that inundation of voters without propertv which rendered the subsequent act of 
Henry VL. necessary. That of Henry IV. had itself been occasioned by an opposite evil, the 
close election of knights by a few persons in the name of the county. 

Yet the consequence of the statute of Henry IV. was not to let in too many voters, or to 
render elections tumuituous in the largest of English counties, whatever it might be in others. 
Prynne has published some singular sheriff's indentures for the county of York, all during 
the interval between the acts of H. IV. and H. V1., which are sealed by a few persons calling 
themselves the attorneys of some peers and ladies, who, as far as appears, had solely returned 
the knights of that shire. rer, ; ive 

2 The majority of prescriptive boroughs have prescriptive corporations, which carry the 
legal, which is not always the moral, presumption of an original charter. But “many 
boroughs and towns in England have burgesses by prescription, that never were incorporate.” 
And Mr Luders thinks, I know not how justly, that, in the age of Edward I., which is most 
to our immediate purpose, “there were not perhaps thirty corporations in the kingdom.” 
But I must allow that, in the opinion of many sound lawyers, the representation of unchartered, 
or at least unincorporated boroughs was rather a read privilege, and founded upon tenure, 
tnan one arising out of their share in public contributions. ‘This inquiry is very obscure ; and 
perhaps the more so, because the learning directed towards it has more frequently been that 
of advocates pleading for their clients, than of unbiassed antiquaries. If this be kept in view, 


- the lover of constitutional history will find much information in several of the reported cases 


on controverted elections; particularly those of Tewksbury and Liskeard in Peckwell’s 
Reports. 
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Beéides these respectable towns, there were some of a less eminent 
figure, which had writs directed to them, as ancient demesnes of the 
crown. During times of arbitrary taxation, the crown had set tallages 
alike upon its chartered boroughs and upon its tenants in demesne. 
When parliamentary consent became indispensable, the free tenants in 
ancient demesne, or rather such of them as inhabited some particular 
vills, were called to parliament among the other representatives of the 
commons, . They are usually specified distinctly from the other classes 
of representatives in grants of subsidies throughout the parliaments of 
thé two first Edwards, till, about the beginning of the :Third’s reign, 
they were confounded with ordinary burgesses. This is the founda- 
tion of that particular species of elective franchise incident to what we 
denominate burgage tenure; which, however, is not confined to the 
ancient demesne of the crown. 

The proper constituents, therefore, of the citizens and burgesses in 
parliament appear to have been :—1. All chartered boroughs, whether 
they derived their privileges from the crown, or from a mesne lord, as 
several in Cornwall did from Richard king of the Romans; 2. All 
towns which were the ancient or the actual demesne of the crown; 
3. All considerable places, though unincorporated, which could afford 
to defray the expenses of their representatives, and had a notable in- 
terest in the public welfare. But no parliament ever perfectly corre- 
sponded with this theory. The writ was addressed in general terms to 
the sheriff, requiring him to cause two knights to be elected out of the 
body of the county, two citizens from every city, and two burgesses 
from every borough. It rested altogether upon him to determine what 
towns should exercise this franchise ; and it is really incredible, with 
all the carelessness and ignorance of those times, what frauds the 
sheriffs ventured to commit in executing this trust. Though parlia- 
ments met almost every year, and there could be no mistake in so 
notorious a fact, it was the continual practice of sheriffs to omit 
boroughs that had been in the recent habit of electing members, and to 
return upon the writ that there were no more within their county. 
Thus in the twelfth of Edward III. the sheriff of Wiltshire, after re- 
turning two citizens for Salisbury, and burgesses for two boroughs, 
concludes with these words: “ ‘There are no other cities, or boroughs 
within my bailiwick.” Yet in fact eight other towns had sent members 
to preceding parliaments, So in the sixth of Edward II., the sheriff 
of Bucks declared that he had no borough within his county except 
Wycomb ; though Wendover, Admondesham, and Marlow had twice 
made returns since that king’s accession.’ And from this cause alone 
it has happened, that many towns called boroughs, and having a 
charter and constitution as such, have never returned members to par- 
liament ; some of which are now among the most considerable in Eng- 
land, as Leeds, Birmingham, and Macclesfield. 

It has been suggested indeed by Brady, that these returns may not 


1 Prynne argues that this power of omitting ancient boroughs was legally vested in the 
sheriff before the fifth of Richard II. And, though the language of that act implies the 
contrary of this position, yet itis more than probable, that most of our parliamentary boroughs 
by prescription, especially such as were then unincorporated, are indebeed for their privileges 
to the exercise of the sheriff's discretion ; not founded on partiality, which would rather have 
led him to omit them, but on the broad principle that they were sufficiently.opulent and ime 
portant to send representatives to parliament. aa 
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Appear so false and collusive; if we suppose the sheriff to mean only 
that there were no resident burgesses within these boroughs fit'to be 
returned, or that the expense of theit wages would be too heavy for the 
place to support. And, no doubt, the latter plea, whether implied or 
not in the return, was very frequently an inducement to the sheriffs to 
spare the smaller boroughs. The wages of knights were four shillings 
a day, levied on all freeholders, or at least on all holding by knight- 
service, within the county. Those of burgesses were half that sum ;2 
but even this pittance was raised with reluctance and difficulty from 
miserable burghers, little solicitous about political franchises. Poverty, 
indeed, seems to have been accepted as a legal excuse. In the sixth 
of E. II., the sheriff of Northumberland returns to the writ of sum- 
mons, that all his knights are not sufficient to protect the county; and 
in the first of E, III., that they were too much ravaged by their enemies 
to send any members to parliament. The sheriffs of Lancashire, after 
several returns that they had no boroughs within their county, though 
Wigan, Liverpool, and Preston were such, alleged at length, that none 
- ought to be called upon, on account of their poverty. This return was 
constantly made, from 36 E. III. to the reign of Henry VI. 

The elective franchise was deemed by the boroughs no privilege or 
blessing, but rather, during the chief part of this period, an intolerable 
grievance. Where they could not persuade the sheriff to omit sending 
his writ to them, they set it at defiance by making no return. And this 
seldom failed to succeed, so that after one or two refusals to comply, 
which brought no punishment upon them, they were left in quiet en- 
joyment of their insignificance. The town of Torrington, in Devon- 
shire, went further, and obtained a charter of exemption from sending 
burgesses, grounded upon what the charter asserts to appear on the 
rolls of chancery, that it had never been represented before the twenty- 
first of E. III. ‘This is absolutely false, and is a proof how little we 
can rely upon the veracity of records, Torrington having made not less 

1 Jt isa perplexing question, whether freeholders in socage were liable to contribute to- 
wards the wages of knights; and authorities might be produced on both sides. The more 
probable supposition is, that they were not exempted. See the various petitions re‘ating to 
the payment of wages in Prynne. ‘Lhis is not unconnected with the question as to their right 
of suffrage. Irecholders within franchises made repeated endeavours to exempt themselves 
from payment of wages. Thus ing H. 1V., it was settled by parliament, that, to put an end 
to the disputes on this subject between the people of Cambridgeshire, and those of the isle of 
Ely, the latter should pay two hundred pounds and be quit in future of all charges on that 
account. By this means the inhabitants of that franchise seem to have purchased the right 
of suffrage, which they sti!l enjoy, though not, I suppose, suitors to the county court. In 
most other franchises, and in many cities erected into distinct counties, the same privi'ege 


of voting for knights of the shire is practically exercised ; but whether this has not proceeded 
as much from the tendency of returning officers, and of parliament to favour the right of elec- 
tion in doubtful cases, as from the merits of their pretensions, may be a question. ! 

* The wages of knights and burgesses were first reduced to this certain sum by the writs De 
levandis expensis, 16 K. II. These were issued at the request of those who had served, after the 
dissolution of parliament, and included a certain number of days, according to the distance of 
the country whence they came, for going and returning. It appears by these that thirty-five 
or forty miles were reckoned a day’s journey ; which may correct the exaggerated notions of 
bad roads and tardy locomotions that are sometimes entertained. 

The latest entries of writs for expenses in the close rolis are of 2 H. V. ; but they may be 
proved to have issued much longer; and Prynne traces them to the end of Henry VIITI.’s 
reign. Without the formality of this writ, a very few instances of towns remunerating their 
burgesses for attendance in parliament are known to have occurred in later times. Andrew 
Marvel is commonly said to have been the last who received this honourable salary. A 
modern book asserts that wages were paid in some.Cornish boroughs as late as the eighteenth 
century ; but the passage quoted in proof of this is not precise enough to support so unlikely 
a fact, 
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than twenty-two returns before that time, It is curious, that in spite 
of this charter, the town sent members to the two ensuing parliaments, 
and then ceased for ever. Richard II. gave the inhabitants of Col- 
chester a dispensation from returning burgesses for five years, in 
consideration of the expenses they had incurred in fortifying the town. 
But this immunity, from whatever reason, was not regarded, Colchester 
having continued to make returns as before. 

The partiality of sheriffs in leaving out boroughs, which were accus- 
tomed in old time to come to the parliament, was repressed, as far as 
law could repress it, by a statute of Richard II., which imposed a fine 
on them for such neglect, and upon any member of parliament who 
should absent himself from his duty. But it is, I think, highly pro- 
bable that a great part of those who were elected from the boroughs 
did not trouble themselves with attendance in parliament, The sheriff 
even found it necessary to take sureties for their execution of so 
burthensome a duty, whose names it was usual, down to the end of the 
fifteenth century, to indorse upon the writ along with those of the 
elected.! This expedient is not likely to have been very successful ; 
and the small number, comparatively speaking, of writs for expenses 
of members for boroughs, which have been published by Prynne, while 
those for the knights of shires are almost complete, leads to a strong 
presumption that their attendance was very defective. This statute of 
Richard II. produced no sensible effect. 

By what person the election of burgesses was usually made is a 
question of great obscurity, which is still occasionally debated before 
committees of parliament. It appears to have been the common 
practice for a very few of the principal members of the corporation to 
make the election in the county-court, and their names, as actual 
electors, are generally returned upon the writ by the sheriff. But we 
cannot surely be warranted by this to infer, that they acted in any other 
capacity than as deputies of the whole body, and indeed it is fre- 
quently expressed that they chose such and such persons by the assent 
of the community ;? by which word, in an ancient corporate borough, 
it seems natural to understand the freemen participating in its general 
franchises, rather than the ruling body, which, in many instances at 
preseni, and always, perhaps, in the earliest age of corporations, derived 
its authority by delegation from the rest. The consent, however, of 
the inferior freemen we may easily believe to have been merely 
nominal ; and from being nominal, it would in many places come by 
degrees not to be required at all; the corporation, specially so deno- 
minated, or municipal government, acquiring by length of usage an ex- 
clusive privilege in election of members of parliament, as they did in local 
administration. This, at least, appears to me a more probable hypo- 
thesis than that of Dr Brady, who limits the original right of election 
in all corporate boroughs to the aldermen or other capital burgesses. 

The members of the House of Commons, from this occasional dis- 
use of ancient boroughs, as well as from the creation of new ones, 
underwent some fluctuation during the period subject to our review. 


1 Som stimes an elected burgess absolutely refused to go to parliament, and drove his con- 
stituents to a fresh choice. 


? De assensu totius communitatis predicte elegerunt R. W. » SO in sev 
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Two hundred citizens and burgesses sat in the parliament held by 
Edward I. in his twenty-third year, the earliest epoch of acknowledged 
representation, But in the reigns of Edward III. and his three suc- 
_ cessors, about ninety places, on an average, returned members, so that 
we may reckon this part of the commons at one hundred and eighty. 
These, if regular in their duties, might appear an over-balance for the 
seventy-four knights who sat with them. But the dignity of ancient 
lineage, territorial wealth, and military character, in times when the 
feudal spirit was hardly extinct, and that of chivalry at its height, made 
these burghers vail their heads to the landed aristocracy. It is pretty 
manifest, that the knights, though doubtless with some support from the 
representatives of towns, sustained the chief brunt of the battle against 
the crown. The rule and intention of our old constitution was, that 
each county, city, or borough, should elect deputies out of its own 
body, resident among themselves, and consequently acquainted with 
_their necessities and grievances.1 It would be very interesting to dis- 
cover at what time, and by what degrees, the practice of election 
swerved from this strictness. But I have not been able to trace many 
steps of the transition. The number of practising lawyers who sat in 
parliament, of which there are several complaints, seems to afford an 
inference that it had begun in the reign of Edward III. Besides several 
' petitions of the commons, that none but knights or reputable squires 
should be returned for shires, an ordinance was made in the forty-sixth 
of his reign that no lawyer practising in the king’s court, nor sheriff 
during his shrievalty, be returned knight for a county ; because these 
lawyers put forward many petitions in the name of the commons, which 
only concerned their clients. This probably was truly alleged, as we 
may guess from the vast number of proposals for changing the course 
of legal process, which fill the rolls during this reign. It is not to be 
doubted, however, that many practising lawyers were men of landed 
estate in their respective counties. 

An act in the first year of Henry V. directs that none be chosen 
knights, citizens, or burgesses, who are not resident within the place 
for which they are returned on the day of the writ. This statute appa- 
rently indicates a point of time when the deviation from the line of 
law was frequent enough to attract notice, and yet not so established 
as to pass unavoidable irregularity. It proceeded, however, from great 
and general causes, which new laws, in this instance, very fortunately, 
are utterly incompetent to withstand. There cannot be a more appo- 
site proof of the inefficacy of human institutions to struggle against the 
steady course of events, than this unlucky statute of Henry V., which 
is almost a solitary instance in the law of England, wherein the prin- 
ciple of desuetude has been avowedly set up against an unrepealed 
enactment. I am not aware, at least, of any other, which not only the 
House of Commons, but the Court of King’s Bench has deemed itself 
at liberty to declare unfit to be observed. Even at the time when it 


1 In 4 Edw. II. the sheriff of Rutland made this return: Eligi feci in pleno comitatu, loco 
duorum militum, eo quod milites non sunt in hoc comitatu commorantes, duos homines de 
comitatu Rutland, de discretioribus et ad laborandum potentioribus, &c. But this deficiency 
of actual knights soon became very common, In 1g E. II. there were twenty-eight members 
returned from shires who were not knights, and but twenty-seven who were such. “he 
former had at this time only two shillings or three shillings a day for their wages, while the 
teal knights had four shillings. But in the next reign their wages were put on a level. 
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_ was enacted, this law. had probably as such very little effect. . But still 
the plurality of elections were made, according to ancient usage as well. 
as statute, out of the constituent body. The contrary instances were; 
exceptions to the rule ; but exceptions increasing continually, till they; 
subverted the rule itself. Prynne has remarked, that we chiefly find. 
Cornish surnames among the representatives of Cornwall, and those of 
northern families among the returns from the north. Nor do the mem-: 
bers for shires and towns seem to have been much interchanged ; the’ 
names of the former belonging to the most ancient families, while: 
those of the latter havea more plebeian cast.!_ In the reign of Edward: 
IV., and not before, a very few of the burgesses bear the addition of; 
esquire in the returns; which became universal in the middle of the 
succeeding century.? ; 

Even county elections seem in general, at least in the fourteenth cen- 
tury, to have been ill attended, and left-to the influence of a few power- 
ful and active persons. A petitioner ‘against an undue return in the 
twelfth of Edward II. complains that, whereas he -had been chosen 
knight for Devon, by Sir William Martin, bishop of Exeter, with the 
consent of the county, yet the sheriff had returned another. - In several 
indentures of a much later date, a few persons only seem to have been 
concerned in the election, though the assent of the community be ex- 
pressed, These irregularities, which it would be exceedingly erroneous 
to convert, with Hume, into lawful customs, resulted from the abuses 
of the sheriff’s power, which, when parliament sat only for a few weeks 
with its hands full of business, were almost sure to escape with impu- 
nity. ‘They were sometimes also countenanced, or rather instigated, 
by the crown, which, having recovered in Edward II.’s reign the pre- 
rogative of naming the sheriffs, surrendered by an act of his father;3 
filled that office with its creatures, and constantly disregarded the 
statute forbidding their continuance beyond a year. Without search- 
ing for every passage that might illustrate the interference of the crown, 
in elections, I will mention two or three leading instances. When 


Richard II. was meditating to overturn the famous commission of re-. 


form, he sent for some of the sheriffs, and required them to permit no 
knight or burgess to be elected to the next parliament, without the 
approbation of the king and his council. The sheriffs replied, that the 
commons would maintain their ancient privilege of electing their own 
representatives. The parliament of 1397, which attainted his enemies, 
and left the constitution at his mercy, was chosen, as we are told, by 
dint of intimidation and influence. Thus also that of Henry VI., held 


1 By 23 H. VI., none but gentlemen born, generosi a nativitate, are capable of sitting in 
parliament as knights of counties ; an election was set aside 39 H. VI., because the person re~ 
turned was not of gentle birth. 

_2 A letter in that authentic and interesting accession to our knowledge of ancient times, 
the Paston collection, shows that eager canvass was sometimes made by country gentlemen 
in Edward IV.’s reign to represent boroughs. This letter throws light at the same time on 
the creation or revival of boroughs. The writer tells Sir John Paston: ‘‘If ye miss to be 
burgess of Malden, and my lord chamberlain will, ye may be in another place; there be a 
dozen towns in England that choose no burgess, which ought to do it, ye may be set in for 
one of those towns an’ ye be friended.” This was in 1472. ‘ 
398 E. I. Itis said that the sheriff was elected by the people of his county in the Anglo- 


Saxon period ; no instance of this, however, according to Lord Littleton, occurs after the con- 


quest. Shrievalties were commonly sold by the Norman kings. 
* Otterbourne says of the knights returned on this occasion, that they were not elected pe 
communitatemn, ut mos exegit, sed per regiam yoluntatem, of 
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at Coventry in 1460, wherein the duke of York and his party were at- 
tainted, is said to have been unduly returned by the like means. This 
»ts rendered probable by a’petition presented to it by the sheriffs, pray- 
ing indemnity. for all which they had done in relation thereto contrary 
to law. An act passed according to their prayer, and in confirmation 
ef elections. A few years before, in 1455, a singular letter under the 
King’s signet is addressed to the sheriffs, reciting that “we be en- 
fourmed there is busy labour made in sondry wises by certaine persons 
for the chesying of the said knights, . .. . of which labour we mar- 
vaille greatly, insomuche as it is nothing to the honour of the laborers, 
but ayenst their worship ; it is also aycnst the lawes of the lande,” with 
more to that effect ; and enjoining the sheriff to let elections be free. 
and the peace kept. There was certainly no reason to wonder that a, 
parliament, which was to shift the virtual sovereignty of the kingdom 
into the hands of one whose claims were known to extend much far- 
ther, should be the object of tolerably warm contests. Thus in the 
Paston letters we find several proofs of the importance attached. to 
parliamentary elections by the highest nobility. 
. The House of Lords, as we left it in the reign of Henry III., was, 
entirely composed of such persons holding lands by barony as were 
summoned by particular writ of parliament.!. Tenure and summons. 
were both essential at this time in order to render any one a lord ot 
parliament ; the first by the ancient constitution of our feudal mon- 
archy from the Conquest ; the second by some regulation or usage o 
doubtful origin, which was thoroughly established before the conclusion, 
of Henry I11.’s reign. This produced of course a very marked differ- 
ence between the greater and the lesser or unparliamentary barons. 
The tenure of the latter, however, still subsisted, and though too incon- 
siderable to be members of the legislature, they paid relief,as barons, 
they might be challenged on juries, and, as I presume, by. parity of 
reasoning, were entitled to trial by their peerage. These lower barons, 
or, more commonly, tenants by parcels of baronies,” may be dimly traced 
to the latter years of Edward III.8 But many of them were succes- 
sively summoned to parliament, and thus recovered the former lustre 
of their rank ; while the rest fell gradually into the station of common- 
ers, as tenants by simple knight-service. 
As tenure without summons did not entitle any one to the privileges 


? Upon this dry and obscure subject of inquiry, the nature and constitution of the House of 
Lords during this period, I have been much indebted to the first part of Prynne’s Register, . 
and to West’s Inquiry into the manner of creating peers ; which, though written with a motive, 
to serve the ministry of 1719 in the peerage bill, deserves, for the perspicuity of the method 
and style, to be reckoned among the bes! of our constitutional dissertations. <) 
~ 2 Baronies were often divided by descent among females into many parts, each retaining 
its character as a fracticnal member of a barony. ‘The tenants in such case were said to hold 
of the king by the third, fourth, or twentieth part of a barony, and did service or paid relief 
in such proportion. 

3 That a baron could only be-tried by his fellow-barons was probably a rule as old as the 
trial per pris of acommoner. In4 FE. III. Sir Simon Bereford, having been accused before 
the lords in parliament of aiding and advising Mortimer in his treasons, they declared with 
one voice that he was not their peer; wherefore they were not bound to judge him as a peer 
of the land ; but, inasmuch as it was notorious that he had been concerned in usurpation of 
royal powers and murder of the liege lord, (as they style Edward II.,) the lords, as judges of 

arliament, by assent of the king in parliament, awarded and adjudged him to be hanged. A 
Bie ‘sentence with a like protestation was passed on Mautravers and Gournay. There is a 
very remarkable anomaly in the case of Lord Berkley, who, though undoubtedly a baron, his 
ancestors having been summoned from the earliest date of writs, put himself on his tial ip 
parliament by twelve knights of the county of Gloucester. - 
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of a lord of. parliament, so no spiritual person at least ought to have 
been summoned without baronial tenure. The prior of St James at 
Northampton, having been summoned in the twelfth of Edward IL, 
was discharged upon his petition, because he held nothing of the king 
by barony, but only in frankalmoign. The prior of- Bridlington, after 
frequent summonses, was finally left out, with an entry made in the 
roll, that he held nothing of the king. The abbot of Leicester had 
been called to fifty parliaments: yet, in the twenty-fifth of Edward 
III, he obtained a charter of perpetual exemption, reciting that he 
held no lands or tenements of the crown by barony, or any such 
service as bound him to attend parliaments or councils. But great 
irregularities prevailed in the rolls of chancery, from which the writs 
to spiritual and temporal peers were taken: arising in part, perhaps, 
from negligence, in part from wilful perversion: so that many abbots 
and priors, who like these had no baronial tenure, were summoned 
at times and subsequently omitted, of whose actual exemption we have 
no record. Out of one hundred and twenty-two abbots, and forty-one 
priors, who at some time or other sat in parliament, but twenty-five ot 
the former, and two of the latter were constantly summoned: the 
names of forty occur only once, and those of thirty-six others not more 
than five times. Their want of baronial tenure, in all probability, 
prevented the repetition of writs, which accident or occasion had 
caused to issue.! 

The ancient temporal peers are supposed to have been intermingled 
with persons who held nothing of the crown by barony, but attended 
in parliament solely by virtue of the king’s prerogative exercised in the 
writ of summons.2 These have been called barons by: writ ; and it 
seems to be denied by no one, that, at least under the three first 
Edwards, there were some of this description in parliament. But 
after all the labours of Dugdale and others in tracing the genealogies 
of our ancient aristocracy, it is a problem of much difficulty to dis- 
tinguish these from the territorial barons. As the latter honours 
descended to female heirs, they passed into new families and new 
names, so that we can hardly decide of one summoned for the first 
time to parliament, that he did not inherit the possession of a feudal 
barony. Husbands of baronial heiresses were almost invariably sum- 
moned in their wives’ right, though frequently by their own names, 
They even sat after the death of their wives, as tenants by the courtesy. 
Again, as lands, though not the subject of frequent transfer, were, 
especially before the statute de donis, not inalienable, we cannot 
positively assume that all the right heirs of original barons had pre- 


1 It is worthy of observation that the spiritual peers summoned to parliament were in gene- 
ral considerably more numerous than the temporal. This appears, among other causés, to 
have saved the church from that sweeping reformation of its wealth, and perhaps of its doc- 
trines, which the commons were thoroughly inclined to make under Richard II. and Henry 
IV. Thus the reduction of the spiritual lords by the dissolution of monasteries was indis- 
pensably required to bring the ecclesiastical order into due subjection to the state. 

? Perhaps it can hardly be said that the king’s prerogative compelled the party summoned, 
not being a tenant by barony, to take his seat. But though several spiritual persons appear 
to have been discharged from attendance on account of their holding nothing by barony, as 
has been justly observed, yet there is, I believe, no instance of any layman’s making such an 
application. The terms of the ancient writ or summons, however, in fide et homagio quibus 
nobis tenemini, afford a presumption that a feudal tenure was, in construction of law, the 
basis of every lord’s attendance in parliament. This form was pot finally changed to the 
presertt, in fide et figertia. till the forty-sixth of Edw, III. 
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served those estates upon which their barony had depended.! If we 
_ judge, however, by the list of those summoned, according to the best 
means in our power, it will appear that the regular barons by tenure 
were all along very far more numerous than those called by writ: and 
that from the end of Edward IIIs reign, no spiritual persons, and 
few if any laymen, except peers created by patent, were summoned to 
parliament, who did not hold territorial baronies.? 

With respect to those who were indebted for their seats among the 
lords to the king’s writ, there are two material questions: whether 
they acquired an hereditary nobility by virtue of the writ; and if this 
be determined against them, whether they had a decisive, or merely 


a deliberative voice in the house. Now, for the first question, it seems: 


that, if the writ of summons conferred an estate of inheritance, it must 
have done so either by virtue of its terms, or by established construc- 
tion and precedent. But the writ contains no words by which such an 
estate can in law be limited; it summons the person addressed to 
attend in parliament in order to give his advice on the public business, 
but by no means implies that his advice will be required of his heirs, 
or even of himself on any other occasion. The strongest ‘expression 
is “vobiscum et ceteris prelatis, magnatibus et proceribus,” which 
appears to place the party on a sort of level with the peers. But the 
word magnates and proceres are used very largely in ancient lan- 
guage, and, down to the time of Edward III., comprehend the king’s 
ordinary council, as well as his barons. Nor can these, at any rate, 
be construed to pass an inheritance, which, in the grant of a private 
person, much more of the king, would require express words of limita. 
tion. In a single instance, the writ of summons to Sir Henry de 
_-Bromflete, (27 H. VI.,) we find these remarkable words: Volumus 
‘enim vos et hzredes vestros masculos de corpore vestro legitimé 
exeuntes barones de Vescy existere. But this Sir Henry de Bromflete 
was the lineal heir of the ancient barony de Vesci.? And if it were 
true that the writ of summons conveyed a barony of itself, there seems 
no occasion to have introduced these extraordinary words of creation 
or revival. Indeed, there is less necessity to urge these arguments 
from the nature of the writ, because the modern doctrine, which is 
entirely opposite to what has here been suggested, asserts that no one 


1 Prynne speaks of ‘‘the alienation of baronies by sale, gift, or marriage, after which the 
neéw purchasers were summoned instead,” as if it frequently happened. And several instances 
are mentioned in the Bergavenny case, where land-baronies having been entailed by the 
owners on their heirs male, the heirs general have been excluded from inheriting the dignity. 

It is well known, notwithstanding these ancient precedents, that the modern doctrine does 
not admit any right in the purchaser of a territorial peerage, such as Arundel, to a writ of 
summons, or consequently to any privilege as a lord of parliament, But it might bea specu- 
lative question whether such a purchaser could not become a real, though unparliamentary 
baron, and entitled as such to a trial by the peers. For though the kimg, assisted, if he 
please, by the advice of the house of lords, is finally and exclusively to decide upon claims 
to parliamentary privileges, yet the dignity of peerage, whether derived under ancient tenure 
or royal patent, is vested in the possessor by act of law, whereof the ordinary courts of jus- 
tice may incidentally take cognisance. 

2 This must be understood to mean that no new families were summoned ; for the descend- 
ants ue some who are not supposed to have held Jand-baronies may constantly be found in 
later lists. 

3 Prynne, who takes rather lower ground than West, and was not aware of Sir Henry de 
Bromfiete’s descent, admits that a writ of summons to any one, naming him baron, or 
dominus, as Baroni de Greystocke, Domino de Furnival, did give an inheritable peerage; 
not 90 a writ generally worded, naming the party knight or esquire, unless he held by barony 
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is ennobled by the mere summons, unless he has rendered it operative 
py taking his seat in parliament ; distinguishing it in this from a patent 
of peerage, which requires no act of the party for its completion. But 
this distinction, could be supported by nothing except long usage. If, 


however, we recur to the practice of former times, we shall find that 


no less than ninety-eight laymen were summoned once only to parlia- 
ment, none of their names occurring afterwards ; and fifty others, two, 
three, or four times. Some were constantly summoned during their 
lives, none of whose posterity ever attained that honour.) The course 
of proceeding, therefore, previous to the accession of Henry VII., by 
no means warrants the doctrine which was held in the latter end of 
Elizabeth’s reign, and has since been too fully established by repeated 
precedents to be shaken by any reasoning, The foregoing observa- 
tions relate to the more ancient history of our constitution, and to the 
plain matter of fact as to those times, without considering what 
political cause there might be to prevent the crown from introducing 
occasional counsellors into the House of Lords. ; 

It is manifest by many passages in these records that bannerets were 
frequently summoned to the upper house of parliament, constituting a 
distinct class, inferior to barons, though generally named together, and 
ultimately confounded with them. Barons are distinguished by the 
appellation of Sire, bannerets have only that of Monsieur, as le Sire 
de Berkeley, le Sire de Fitzwalter, Monsieur Richard Scrop, Monsieur 
Richard Stafford. In the seventh of Richard II., Thomas Camoys 
having been elected knight of the shire for Surrey, the king addresses 
a writ to the sheriff, directing him to proceed to a new election, cum 
hujusmodi banneretti ante hac tempora in milites comitatus ratione 
alicujus parliamenti eligi minime consueverunt. Camoys was sum- 
moned by writ to the same parliament. It has been inferred from 
hence, by Selden, that he was a baron, and that the word banneret is 
merely synonymous.” But this is contradicted by too many passages. 
Bannerets had been so far considered as commoners some years before, 
that they could not be challenged on juries. But they seem to have 
been more highly estimated at the date of this writ. 

The distinction, however, between barons and bannerets died away 
by degrees, In the second of Henry VI. Scrope of Bolton is called le 
Sire de Scrop ; a proof that he was then reckoned among the barons, 
The bannerets do not often appear afterwards by that appellation as 
members of the upper house. Bannerets, or, as they are called, ban- 
rents, are enumerated among the orders of Scottish nobility in the year 


1428, when the statute directing the common lairds or tenants in capite , 


to send representatives was enacted ; and a modern historian justly 

calls them an intermediate order between the peers and lairds, 

Perhaps a consideration of these facts, which have frequently been 
@ 


1 Elsynge, who strenuously contends against the writ of summons conferring an hereditary 
nobility, is of opinion that the party summoned was never omitted in subsequent parliaments, 
and consequently was a peer for \ife. But more regard is due to Prynne’s later inquiries, 

2 Selden’s opinion that bannerets in the lords’ house were the same as barons, may seem to 
call on me for some contrary authorities, in order to support my own assertion, besides the 
passages above quoted from the ro ls, of which he would naturally be supposed a more com: 
petent judge. I refer therefore to Spelman, Whitelocke, and Elsynge. e 

* Puis un fut chalengé purce qu’il fut a banniere, et non allocatur, car s'il soit a banniere, 
et ne tient pas par baronie, il sera en |’assise. Year Book, s¢ Edw. III. iti 
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overlooked, may tend in some measure to explain the occasional dis- 
continuance, or sometimes the entire cessation, of writs of summons to 
an individual or his descendants; since we may conceive that ban- 
nerets, being of a dignity much inferior to that of barons, had no such 
inheritable nobility in their blood as rendered their parliamentary pri- 
vileges a matter of right. But whether all those who without any 
baronial tenure received their writs of summons to parliament belonged 
to the order of bannerets, I cannot pretend to affirm; though some 
passages in the rolls might rather lead to such a supposition. 

The second question relates to the right of suffrage possessed b: 
these temporary members of the upper house. It might seem plausible 
certainly to conceive, that the real and ancient aristocracy would nou 
permit their powers to be impaired by numbering the votes of such as 
the king might please to send among them, however they might allow 
them to assist in their debates. But I am much more inclined to sup- 


_ pose that they were in all respects on an equality with other peers 


during their actual attendance in parliament. For, 1. They are sum- 
moned by the same writ as the rest, and their names are confused 


-among them in the lists ; whereas the judges and ordinary counsellors 


are called by a separate writ, vobiscum et ceteris de consilio nostro, 
and their names are entered after those of the peers.! 2. Some who 
do not appear to have held land-baronies were constantly summoned, 
from father to son, and thus became hereditary lords of parlia- 
ment, through a sort of prescriptive right, which probably was the 
foundation of extending the same privilege afterwards to the descend- 
ants of all who had once been summoned. There is no evidence that 
the family of Scrope, for example, which was eminent under Edward 
III. and subsequent kings, and gave rise to two branches, the lords ot 
Bolton and Masham, inherited any territorial honour.? 3. It is very 
difficult to obtain any direct proof as to the right of voting, because 
the rolls of parliament do not take notice of any debates ; but there 
happens to exist one remarkable passage, in which the suffrages of the 
lords are individually specified. In the first parliament of Henry IV., 
they were requested by the earl of Northumberland to declare what 
should be done with the late king Richard. The lords then present 
agreed that he should be detained in safe custody ; and on account of the 


* West, whose business it was to represent the barons by writ as mere assistants without 
suffrage, cites the writ to them rather disingenuously, as if it ran vobiscum et cum prelatis, 


_ magnatibus ac proceribus, omitting the important word ceteris. Prynne, from whom West 


has borrowed a great part of his arguments, does not seem to go the length of denying the 
right of suffrage to persons so summoned. 9s 

2 These descended from two persons, each named Geoffrey le Scrope, chief justices of K.B. 
and C.B. at the beginning of Edward III.’s reign. The name of one of them is once found 
among the barons, but I presume this to have been an accident, or mistake in the roll, as he 
is frequently mentioned afterwards among the judges. Scrope, chief justice of K.B., was 
made a banneretin 14. III. He was the father of Henry Scrope of Masham, a considerable 
person in Edward III. and Richard II.’s government, whose grandson, lord Scrope of Masham, 
was beheaded for a conspiracy against Henry V. There was a family of Scrope as old as the 
reign of Henry II. ; but it is not clear, notwithstanding Dugdale’s assertion, that the Scropes 
descended from them, or at least that they held the same lands; nor were the Scropes barons, 
as appears by their paying a relief of only sixty marks for three knights’ fees. tT ves 

The want of consistency in old records throws much additional difficulty over this intricate 
subject.. Thus Scrope of Masham, though certainly a baron, and tried next year by the peers, 
is called Chevalier. in an instrument of x H. V. So in the indictment against Sir John Old- 
castle, he is Coneten ty styled knight, though he had been summoned several times as Lord 
Cobham, in right of his wife; ‘who therited that barony.” ° ies Peres 
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importance of this matter, it seems to have been necessary to enter 
their names upon the roll in these words: The names of the lords con- 
curring in their answer to the said question here follow; to wit, the 
archbishop of Canterbury, and fourteen other bishops ; seven abbots ; 
the prince of Wales, the duke of York, and six earls ; nineteen barons, 
styled thus ; le Sire de Roos, or le Sire de Grey de Ruthyn. Thus far 
the entry has nothing singular; but then follow these nine names: 
Monsieur Henry Percy, Monsieur Richard Scrop, le Sire Fitz-hugh, 
le Sire de Bergeveny, le Sire de Lomley, le Baron de Greystock, le 
Baron de Hilton, Monsieur Thomas de Erpyngham, Chamberlayn, 
Monsieur Mayhewe Gournay. Of these nine, five were undoubtedly 
barons, from whatever cause misplaced in order. Scrop was sum- 
moned by writ; but his title of Monsieur, by which he is invariably 
denominated, would of itself create a strong suspicion that he was no 
baron, and in another place, we find him reckoned among the ban- 
nerets. The other three do not appear to have been summoned, their 
writs probably being lost. One of them, Sir Thomas Erpyngham, a 
statesman well known in the history of those times, is said to have 
been a banneret, certainly he was not a baron. It is not unlikely that 
the two others, Henry Percy (Hotspur) and Gournay, an officer of the 
household, were also bannerets ; they cannot at least be supposed to 
be barons, neither were they ever summoned to any subsequent par- 
liament. Yet in the only record we possess of votes actually given in 
the house of lords they appear to have been reckoned among the 
rest. 

The next method of conferring an honour of peerage was by crea- 
tion in parliament. This was adopted by Edward III. in several in- 
stances, though always, I believe, for the higher titles of duke or earl. 
It is laid down by lawyers, that whatever the king is said, in an ancient 
record, to have done in full parliament, must be taken to have pro- 
ceeded from the whole legislature. As a question of fact, indeed, it 
might be doubted whether, in many proceedings where this expression 
is used, and especially in the creation of peers, the assent of the com- 
mons was specifically and deliberately given. It seems hardly con- — 
sonant to the circumstances of their order under Edward III. to sup- 
pose their sanction necessary in what seemed so little to concern their 
interest. Yet there is an instance, in the fortieth year of that prince, 
where the lords individually, and the commons with one voice, are de- 
clared to have consented, at the king’s request, that the lord de Coucy, 
who had married his daughter, and was already possessed of estates 
in England, might be raised to the dignity of an earl, whenever the 
king should determine what earldom he would confer upon him. 
Under Richard II. the marquisate of Dublin is granted to Vere by 
full consent of all the estates, But this instrument, besides the un- 
usual name of dignity, contained an extensive jurisdiction and autho- 
rity over Ireland. In the same reign, Lancaster was made duke of 
Guienne, and the duke of York’s son created ‘earl of Rutland, to hold 
during his father’s life. The consent of the lords and commons is ex- 
pressed in their patents, and they are entered upon the roll of parlia- 
ment. Henry V. created his brothers dukes of Bedford and Gloucester, 
by request of the lords and commons. But the patent of Sir John 
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Cornwall, in the tenth of Henry VI., declares him to be made lord 
Fanhope “by consent of the lords, in the presence of the three estates 
of parliament ;” as if it were designed to show that the commons had 
not a legislative voice in the creation of peers. 
The mention I have made of creating peers by act of parliament has 
partly anticipated the modern form of letters patent, with which the 
other was nearly allied. The first instance of a barony conferred by 
patent was in the tenth year of Richard II., when Sir John Holt, a 
judge of the Common Pleas, was created Lord Beauchamp of Kidder- 
minster. Holt’s patent, however, passed while Richard was endea- 
vouring to act in an arbitrary manner ; and in fact, he never sat in 
parliament, having been attainted in that of the next year by the name 
of Sir John Holt. In a number of subsequent patents, down to the 
reign of Henry VII., the assent of parliament is expressed, though it 
_ frequently happens that no mention of it occurs in the parliamentary 
roll. And in some instances, the roll speaks to the consent of parlia- 
ment, where the patent itself is silent.1 

It is now, perhaps, scarcely known by many persons not unversed in 
the constitution of their country, that, besides the bishops and baronial 
abbots, the inferior clergy were regularly summoned at every parlia- 
ment. In the writ of summons to a bishop, he is still directed to cause 
the dean of his cathedral church, the archdeacon of his diocese, with 
one proctor from the chapter of the former, and two from the body of 
his clergy, to attend with him at the place of meeting. This might by 
an inobservant reader be confounded with the summons to the convo- 
cation, which is composed of the same constituent parts, and, by 
modern usage, is made to assemble on the same day. But it may 
easily be distinguished by this difference; that the convocation is 
provincial, and summoned by the metropolitans of Canterbury and 
York; whereas the clause commonly denominated przmunientes, 
(from its first word,) in the writ to each bishop, proceeds from the 
crown, and enjoins the attendance of the clergy at the national council 
of parliament. 

The first unequivocal instance of representatives appearing for the 
lower clergy is in the year 1255, when they are expressly named by the 
author of the Annals of Burton.2_ They preceded, therefore, by a few 
years, the house of commons; but the introduction of each was 
founded upon the same principle. The king required the clergy’s 

money, but dared not take it without their consent. In the double 
_ parliament, if so we may call it, summoned in the eleventh of Edward 
I. to meet at Northampton and York, and divided according to the two 
ecclesiastical provinces, the proctors of chapters for each province, but 
not those of the diocesan clergy, were summoned through a royal writ 
addressed to the archbishops. Upon account of the absence of any 


1 West does not allow that the king possessed the prerogative of creating new peers without 
consent of parliament. But Prynne, who generally adopts the same theory of peerage as 
West, strongly asserts the contrary; and the party views of the latter’s treatise, which [ 
mentioned above, should be kept in sight. It was his object to prove that the pending bill to 
limit the members of the peerage was conformable to the original constitution. 

2 Atterbury endeavours to show that the clergy had been represented in parliament from 
the Conquest, as well as before it. Many of the passages he quotes are very inconclusive, 
but possibly there may be some weight in one from Matthew Paris, ad ann, 1247, and two oz 
three writs of the reign of Henry IIL 
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deputies from the lower. clergy, these assemblies refused to grant a 
subsidy. The proctors of both descriptions appear to have been sum- 
moned by the premunientes clause in the 22d, 23d, 24th, 28th, and 
35th years of the same king; but in some other parliaments of his 
reign the premunientes clause is omitted. The same irregularity 
continued under his successor ; and the constant usage of inserting 
this clause in the bishop’s writ is dated from the twenty-eighth of 
Edward III. 

It is highly probable that Edward I., whose legislative mind was 
engaged in modelling the constitution on a comprehensive scheme, 
designed to render the clergy an effective branch of parliament, how- 
ever their continual resistance may have defeated the accomplishment - 
of this intention. We find an entry upon the roll of his parliament at 
Carlisle, containing a list of all the proctors deputed to it by the several 
dioceses of the kingdom. This may be reckoned a clear proof of their 
parliamentary attendance during his reign under the preemunientes 
clause ; since the province of Canterbury could not have been present 
in convocation at a city beyond its limits. And, indeed, if we were to 
found our judgment merely on the language used in these writs, it 
would be hard to resist a very strange paradox, that the clergy were 
not only one of the three estates of the realm, but as essential a mem- 
ber of the legislature by their representatives as the commons.! They 
are summoned in the earliest writ extant, (23 E. I.,) ad tractandum, 
ordinandum et faciendum nobiscum, et cum ceteris przlatis, proceri- 
bus, ac aliis incolis regni nostri; in that of the next year, ad ordinan- 
dum de quantitate et modo subsidii; in that of the twenty-eighth, ad 
faciendum et consentiendum his, que tunc de communi consilio 
ordinari contigerit. In later times, it ran sometimes ad faciendum et 
consentiendum, sometimes only ad consentiendum ; which, from 
the fifth of Richard II., has been the term invariably adopted. Now, 
as it is usual to infer from the same words when introduced into the 
writs for election of the commons, that they possessed an enacting 
power, implied in the words ad faciendum, or at least to deduce the 
necessity of their assent from the words ad consentiendum, it should 
seem to follow, that the clergy were invested, as a branch of the parlia- 
ment, with rights no less extensive, It is to be considered how we 
can reconcile those apparent attributes of political power with the un- 
questionable facts, that almost all laws, even while they continued to — 
attend, were passed without their concurrence, and that, after some 
time, they ceased altogether to comply with the writ.? 

The solution of this difficulty can only be found in that estrange- 


1 The lower house of convocation, in 1547, terrified at the progress of reformation, peti- 
tioned, that ‘‘ according to the tenor of the king’s writ, and the ancient customs of the realm, 
they might have room and place, and be associated with the commons in the nether house of 
this present parliament, as members of the commonwealth and the king’s most humble sub- 
jects.” This assertion that the clergy had ever been associated as one body with the com- 
mons is not borne out by anything that appears on our records, and is contradicted by many 
passages. But it is said, that the clergy were actually so united with the commons in the 
Irish parliament till the Reformation. 

2 The premunientes clause in a bishop’s writ of summons was so far regarded down to the 
Reformation, that proctors were elected, and their names returned upon the writ; though 
the clergy never attended from the beginning of the fifteenth century, and gave their money 
sane in convocation. Since the Reformation, the clause has been preserved for form merely 
in the writ. 
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ment fromm the common law and the temporal courts, which the clergy 
throughout Europe were disposed to affect. In this country, their 
ambition defeated its own ends; and while they endeavoured by 
privileges and immunities to separate themselves from the people, they 
did not perceive that the line of demarcation thus strongly traced 
would cut them off from the sympathy of common interests. Every- 
thing which they could call of ecclesiastical cognisance was drawn 
into their own courts; while the administration of what they con- 
_temned as a barbarous system, the temporal law of the land, fell into 
the hands of lay judges. But these were men not less subtle, not less 
ambitious, not less attached to their profession than themselves ; and ~ 
wielding, as they did in the courts of Westminster, the delegated 
sceptre of judicial sovereignty, they soon began to control the spiritual 
jurisdiction, and to establish the inherent supremacy of the common 
law. From this time an inveterate animosity subsisted between the 
two courts, the vestiges of which have only been effaced by the liberal 
wisdom of modern ages. The general love of the common law, how- 
ever, with the great weight of its professors in the king’s council and 
in parliament, kept the clergy in surprising subjection. None of our 
kings after Henry III. were bigots; and the constant tone of the 
commons serves to show that the English nation was thoroughly 
averse to ecclesiastical influence, whether of their own church or the 
see of Rome. 

It was natural, therefore, to withstand the interference of the clergy 
summoned to parliament in legislation, as much as that of the spiritual 
court in temporal jurisdiction. With the ordinary subjects, indeed, of 
legislation, they had little concern. The oppressions of the king’s 
purveyors, or escheators, or officers of the forests, the abuses or 
defects of the common law, the regulations necessary for trading 
towns and seaports, were matters that touched them not, and to which 
their consent was never required. And, as they well knew there was 
no design in summoning their attendance but to obtain money, it was 
with great reluctance that they obeyed the royal writ, which was 
generally obliged to be enforced by an archiepiscopal mandate. 
Thus, instead of an assembly of deputies from an estate of the realm, 
they became a synod or convocation. And it seems probable that in 
most, if not all instances, where the clergy are said in the roll of parlia- 
ment to have presented their petitions, or are otherwise mentioned as 
a deliberative body, weshould suppose the convocation alone of the 
province of Canterbury to be intended.” For that of York seems to 
have been always considered as inferior, and even ancillary to the 
greater province, voting subsidies, and even assenting to canons, 
without deliberation, in compliance with the example of Canterbury, 
the convocation of which province consequently assumed the import- 
ance of a national council. But in either point of view, the proceed- 

1 In 1314, the clergy protest even against the recital of the king’s writ to the archbishop, 
directing him to summon the cleszy of his province, in his letters mandatory, declaring that 
the English clergy had not been accustomed, nor ought by right, to be convoked by the 
king’s authority. : : 

2 Atterbury seems to think that the clergy of both provinces never actually met ina na 
tional council, or house of parliament, under the premunientes writ, after the reign of Edw. 


IJ., though the proctors were duly returned. But Hody does not go quite so far, and Atter- 
bury had a particular motive to enhance the influence of the convocation for Canterbury. 


216 Petitions of the Clergy to the Crown. 


ings of this ecclesiastical assembly, collateral in a certain sense to 
parliament, yet very intimately connected with it, whether sitting by 
virtue of the preemunientes clause or otherwise, deserve some notice 
in a constitutional history. 

In the sixth year of Edward III., the proctors of the clergy are 
specially mentioned, as present at the speech pronounced by the king’s 
commissioner, and retired, along with the prelates, to consult together 
upon the business submitted to their deliberation. They proposed, © 
accordingly, a sentence of excommunication against disturbers of the 
peace, which was assented to by the lords and commons. The clergy 
are said afterwards to have had leave, as well as the knights, citizens, 
and burgesses, to return to their homes; the prelates and peers con- 
tinuing with the king. This appearance of the clergy in full parlia- 
ment is not perhaps so decisively proved by any later record. But in 
the eighteenth of the same reign several petitions of the clergy are 
granted by the king and his council, entered on the roll of parliament, 
and even the statute roll, and in some respects are still part of our 
law.! To these it seems highly probable that the commons gave no 
assent ; and they may be reckoned among the other infringements of 
their legislative rights. It is remarkable that in the same parliament 
the commons, as if apprehensive of what was in preparation, besought — 
the king that no petition of the clergy might be granted, till he and his 
council should have considered whether it would turn to the prejudice 
of the lords or commons. 

A series of petitions from the clergy, in the twenty-fifth of Edward 
IIJ., had not probably any real assent of the commons, though it is 
once mentioned in the enacting words, when they were drawn into a 
Statute. Indeed, the petitions corresponded so little with the general 
sentiment of hostility towards ecclesiastical privileges manifested by 
the lower house of parliament, that they would not easily have obtained 
its acquiescence. The convocation of the province of Canterbury pre- 
sented several petitions in the fiftieth year of the same king, to which 
they received an agsenting answer; but they are not found in the 
statute-book. This, however, produced the following remonstrance 
from the commons at the next parliament : “Also the said commons 
beseech their lord the king, that no statute or ordinance be made at 
the petition of the clergy, unless by assent of your commons ; and that 
your commons be not bound by any constitutions which they make 
for their own profit without the commons’ assent. For they will not 
be bound by any of your statutes or ordinances made without their 
assent.”* The king evaded a direct answer to this petition. But the 
province of Canterbury did not the less present their own grievances 
to the king in that parliament, and two among the statutes of the year 
seem to be founded upon no other authority. 

In the first session of Richard II., the prelates and clergy of both 
provinces are said to have presented their schedule of petitions which 
appear upon the roll, and three of which are the foundation of statutes 


118 E. III. is the parliament in which it is very doubtful whether any deputies from cities 
and boroughs had a place. The pretended statutes were therefore every way null, being 
falsely imputed to an incomplete parliament. 

2 The word they is ambiguous ; Whitelocke interprets it of the commons. I should rather 
suppose it to mean the clergy. 
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unassented to in all probability by the commons.) If the clergy of 
both provinces were actually present, as is here asserted, it must of 
course have been as a house of parliament, and not of convocation. 
It rather seems, so far as we can trust to the phraseology of records, 
that the clergy sat also in a national assembly under the king’s writ in 
the second year of the same king. Upon other occasions during the 
same reign, where the representatives of the clergy are alluded to as a 
deliberative body, sitting at the same time with the parliament, it is 
impossible to ascertain its constitution; and indeed even from those 
already cited, we cannot draw any positive inference? But whether 
in convocation or in parliament, they certainly formed a legislative 
council in ecclesiastical matters, by the advice and consent of which 
alone, without that of the commons, (I can say nothing as to the lords,) 
Edward III. and even Richard II. enacted laws to bind the laity. I 


have mentioned in a different place a still more conspicuous instance 


of this assumed prerogative; namely, the memorable statute against 
heresy in the second of Henry IV.; which can hardly be deemed any- 
thing else than an infringement of the rights of parliament, more 
clearly established at that time than at the accession of Richard II. 
Petitions of the commons relative to spiritual matters, however, fre- 
quently proposed, in few or no instances obtained the king’s assent so 
as to pass into statutes, unless approved by the convocation. But, on 
the other hand, scarcely any temporal laws appear to have passed by 
the concurrence of the clergy. Two instances only, so far as I know, 
are on record: the parliament held in the eleventh of Richard II. is 
annulled by that in the twenty-first of his reign, “‘ with the assent of 
the lords spiritual and temporal, and the proctors of the clergy. and the 
commons ;” and the statute entailing the crown on the children of 
Henry IV. is said to be enacted on the petition of the prelates, nobles, 
clergy, and commons. Both these were stronger exertions of legisla- 
tive authority than ordinary acts of parliament, and were very likely to 
be questioned in succeeding times. 

The supreme judicature, which had been exercised by the king’s 

1 A nostre tres excellent seigneur le roy supplient humblement ses devotes oratours, les pre- 
Tats et la clergie de la province de Canterbirs et d’Everwyk, stat. x Richard II. 

? It might be argued from a passage in the parliament-roll of 2x R. II., that the clergy ot 
both provinces were not only present, but that they were accounted an essential part of par- 
liament in temporal matters, which is contrary to the whole tenor of our laws. The commons 
are there said to have prayed, that ‘‘ whereas many judgments and ordinances formerly made 
in parliament had been annulled because the estate of clergy had not been present thereat, 
the prelates and clergy might make a proxy with sufficient power to consent in their name to 
all things done in this parliament, Whereupon the spiritual lords agreed_to intrust their 
powers to Sir Thomas Percy, and gave him a procuration commencing in the following words: 
“Nos Thomas Cantuar’ et Robertus Ebor’ archiepiscopi, ac prelati e¢ clerus utriusque pro- 
vincie Cantuar et Ebor jure ecclesiarum nostrarum et temporalium earundem habentes 
jus interessendi in singulis parliamentis domini nostri regis et regni Angliz pro tempore 
celebrandis, necnon tractandi et expediendi in eisdem quantum ad singula in instanti parlia- 
mento pro statu et honore domini nostri regis, necnon regalize suz, ac quiete, pace, et tran- 
quillitate regni judicialiter justificandis, venerabili viro domino Thome de Percy militi, 


nostram plenarie committimus potestatem.” It may be perceived by these expressions, and 
more unequivocally by the nature of the case, that it was the judicial power of parliament 


which the spiritual lords delegated to their proxy. Many impeachments for capital offences 


were coming on at which, by their canons, the bishops could not assist. But it can never be 
conceived that the inferior clergy had any share in this high judicature. And, upon looking 
attentively at the words above printed in italics, it will be evident that the spiritual lords hold- 
ing by barony are the only persons designated, whatever may have been meant by the singular 
phrase, as applied to them, clerus utriusque provincie. 

3 Burnet’s History of Reformation led me to this act, which I had overlooked. 
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court, was diverted, about the reign of John, into three channels ; the 
tribunals of King’s Bench, Common Pleas, and the Exchequer.1 These 
became the regular fountains of justice, which soon almost absorbed 
the provincial jurisdictions of the sheriff and lord of manor. But the 
original institution, having been designed for ends of state, police and 
revenue, full as much as for the determination of private suits, still 
preserved the most eminent parts of its authority. For the king’s 
ordinary or privy council, which is the usual style from the reign of 
Edward I., seems to have been no other than the king’s court (curia 
regis) of older times, being composed of the same persons, and having, 
in a principal degree, the same subjects of deliberation. It consisted 
of the chief ministers ; as the chancellor, treasurer, lord steward, lord 
admiral, lord marshal, the keeper of the privy seal, the chamberlain, 
_ treasurer, and comptroller of the household, the chancellor of the ex- _ 
_ chequer, the master of the wardrobe; and of the judges, king’s ser- 
jeant, and attorney-general, the master of the rolls, and justices in 
eyre, who at that time were not the same as the judges at Westminster. 
When all these were called together, it was a full council ; but when 
the business was of a more contracted nature, those only who were 
fittest to advise were summoned ; the chancellor and judges, for mat- 
ters of law; the officers of state, for what concerned the revenue or 
household. 

The business of this council, out of parliament, may be reduced 
to two heads: its deliberative office, as a council of advice, and its 
decisive power of jurisdiction. With respect to the first, it obviously 
comprehended all subjects of political deliberation, which were usually 
referred to it by the king; this being in fact the administration or 
governing council of state, the distinction of a cabinet being introduced 
in comparatively modern times. But there were likewise a vast num- 
ber of petitions continually presented to the council, upon which they 
proceeded no farther than to sort, as it were, and forward them by indorse- 
ment to the proper courts, or advise the suitor what remedy he had to 
seek, Thus some petitions are answered; “this cannot be done 
without a new law ;” some were turned over to the regular court, as 
the Chancery or King’s Bench; some of greater moment were in- 
dorsed to be heard “before the great council ;” some, concerning the 
king’s vey were referred to the Chancery or select persons of the 
council. 

The coercive authority exercised by this standing council of the 
king was far more important. It may be divided into acts legislative 
and judicial. As for the first, many ordinances were made in council ; 
sometimes upon request of the commons in parliament, who felt them- 
selves better qualified to state a grievance than a remedy; sometimes 
without any pretence, unless the usage of government, in the infancy 
of our constitution, may be thought to afford one. These were always 
of a temporary or partial nature, and were considered as regulations 
not sufficiently important to demand a new statute. Thus in the 
second year of Richard II., the council, after hearing read the statute- 


1 The ensuing sketch of the jurisdiction exercised by the king’s council has ween chiefly 
derived from Sir Matthew Hale’s Treatise of the Jurisdiction of the Lords’ House in Parlia- 
ment, published by Mr Hargrave. 
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roll of an act recently passed conferring a criminal jurisdiction in cer- 
tain cases upon justices of the peace, declared that the intention of 
parliament, though not clearly expressed therein, had been tn extend 
that jurisdiction to certain other cases omitted, which accordingly they 
caused to be inserted in the commissions made to these justices under 
the great seal. But they frequently so much exceeded what the grow- 
ing spirit of public liberty would permit, that it gave rise to complaint 
in parliament. Tuc commons petition, in 13 R. II., that “neither 
the chancellor nor the king’s council, after the close of parliament, 
may make any ordinance against the common law, or the ancient 
customs of the land, or the statutes made heretofore or to be made in 
this parliament ; but that the common law have its course for all the 
people, and no judgment be rendered without due legal process.” The 
king answers, “ Let it be done as has been usual heretofore, saving the 
prerogative ; and if any one is aggrieved, let him show it specially, 
and right shall be done him.” This unsatisfactory answer proves the 
arbitrary spirit in which Richard was determined to govern. 

The judicial power of the council was in some instances founded 
upon particular acts of parliament, giving it power to hear and deter- 
mine certain causes. Many petitions, likewise, were referred to it from 
parliament, especially where they were left unanswered by reason of a 
dissolution. But, independently of this delegated authority, it is cer- 
tain that the king’s council did anciently exercise, as well out of parlia- 
ment as in it, a very great jurisdiction, both in causes criminal and 
civil. Some, however, have contended, that whatever they did in this 
respect was illegal, and an encroachment upon the common law, and 
Magna Charta. And be the common law what it may, it seems an in- 
disputable violation of the charter, in its most admirable and essential 
article, to drag men in questions of their freehold or liberty before a 
tribunal which neither granted them a trial by their peers, nor always 
respected the law of the land. Against this usurpation the patriots of 
those times never ceased to lift their voices. A statute of the fifth-year 
of Edward III. provides that no man shall be attached, nor his pro- 
perty seized into the king’s hands, against the form of the great charter, 
and the law om ¢he land. In the twenty-fifth of the same king, it was 
enacted, that “none shall be taken by petition or suggestion to the 
king or his council, unless it be by indictment or presentment, or by 
writ original at the common law, nor shall be put out of his franchise 
or freehold, unless he be duly put to answer, and forejudged of the 
same by due course of law.”!_ This was repeated in a short act of the 
twenty-cighth of his reign ; but both, in all probability, were treated 
with neglect ; for another was passed some years afterwards, providing 
that no man shall be put to answer without presentment before justices, 
or matter of record, or by due process and writ original, according to 
the old law of the land. The answer to the petition whereon this 
statute is grounded, in the parliament-roll, expressly declares this to 


1 See the petition which extends farther than the king’s answer or the statute. Probably 
this fifth statute of the 25th of Ed. III. is the most extensively beneficial act in the whole 
body of our laws. It established certainty in treasons, regulated purveyance, prohibited 
arbitrary imprisonment, and the determination of pleas of freehold before the council, took 
away the compulsory finding of men-at-arms and other troops, confirmed the reasonable aid 
of the king’s tenants fixed by 3 E. I., and provided that the king’s protection should not 
hinder civil process or execution. 
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be an article of the great charter! Nothing, however, would prevail 
on the council to surrender so eminent a power, and, though usurped, 
yet of so long a continuance. Cases of arbitrary imprisonment fre- 
quently occurred, and were remonstrated against by the commons. 
The right of every freeman in that cardinal point was as indubitable, 
legally speaking, as at this day ; but the courts of law were afraid to 
exercise their remedial functions in defiance of so powerful a tribunal. 
- After the accession of the Lancastrian family, these, like other griev- 
ances, became rather less frequent ; but the commons remonstrate 
several times, even in the minority of Henry VI., against the council’s 
interference in matters cognisable at common Jaw.? In these later 
times, the civil jurisdiction of the council was principally exercised in 
conjunction with the Chancery, and accordingly they are generally 
named together in the complaint. -The chancellor having the great 


seal in his custody, the council usually borrowed its process from his. 


court. This was returnable into Chancery, even where the business 
was depending before the council. Nor were the two jurisdictions less 
intimately allied in their character ; each being of an equitable nature ; 
and equity, as then practised, being little else than innovation and en- 
encroachment on the course of law. This part, long since the most 
important, of the chancellor’s judicial function, cannot be traced beyond 
the time of Richard II., when the practice of feoffments to uses having 
been introduced, without any legal remedy to secure the cestui qui use, 
or usufructuary, against the feoffees, the Court of Chancery undertook 
to enforce this species of contract by process of its own. 

Such was the nature of the king’s ordinary council in itself, as the 
organ of his executive sovereignty ; and such the jurisdiction which it 
habitually exercised. But it is also to be considered in its relation to 
the parliament, during whose session, either singly, or in conjunction 
with the lords’ house, it was particularly conspicuous. The great 
officers of state, whether peers or not, the judges, the king’s serjeant, 
and attorney-general, were, from the earliest times, as the latter still 
continue to be, summoned by special writs to the upper house. But 
while the writ of a peer runs, ad tractandum nobiscum et cum ceteris 
prelatis, magnatibus et proceribus ; that directed to one of the judges 


1 It is not surprising that the king’s council should have persisted in these transgressions of 
their lawful authority, when we find a similar jurisdiction usurped by the officers of inferior 
persons. Complaint is made in the 18th of Richard II. that men were compelled to answer 
before the council of divers lords and ladies, for their freeholds and other matters cognisable 
at common law, and a remedy for this abuse is given by petition in chancery. ‘This act is 
confirmed with a penalty on its contraveners the next year, 16 R. II. The private gaols which 
some lords were permitted by law to possess, and for which there was always a provision in 
their castles, enabled them to render this oppressive jurisdiction effectual. 

2 To one “‘that none should be put to answer for his freehold in parliament, nor before any 
court or council where such things are not cognisable by the law of the land,” the king gavea 
denial. As it was less usual to refuse promises of this kind than to forget them afterwards, I 
do not understand the motive of this. 

3 Hale’s Jurisdiction of Lords’ House. The last author places this a little later. There is 
a petition of the commons, in the roll of the 4th of Henry IV., that whereas many grantees 
and feoffees, in trust for their grantors and feoffers, alienate or charge the tenements granted, 
in which case there is no remedy, unless one is ordered by parliament, that the king and 
lords would provide a remedy. This petition is referred to the king’s council to advise of a 
remedy against the ensuing parliament. It may, perhaps, be referred from hence, that the 
writ of subpcena out of chancery had not yet been applied to protect the cestufque use. But 
it is equally possible that the commons, being disinclined to what they would deem an illegal 
innovation, were endeavouring to reduce these fiduciary estates within the pale of the common 
law, as was afterwards done by the statute of uses. 
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is only, ad tractandum nobiscum et cum ceteris de concilio nostro; 
and the seats of the latter are upon the woolsacks at one extremity of 
the house of lords, 

In the reigns of Edward I. and II. the council appear to have been 
the regular advisers of the king in passing laws, to which the houses 
of parliament had assented. The preambles of most statutes during 
this period express their concurrence. Thus, the statute Westm. I. is 
said to be the act of the king, by his council, and by the assent of 


_archbishops, bishops, abbots, priors, earls, barons, and all the com- 


monalty of the realm being thither summoned. The statute of 
escheaters, 29 E. I., is said to be agreed by the council, enumerating 
their names, all whom appear to be judges or public officers. Still 
more striking conclusions are to be drawn from the petitions addressed 
to the council by both houses of parliament. In the eighth of Edward 
II., there are four petitions from the commons to the king and his 
council, one from the lords alone, and one in which both appear to 
have joined. Later parliaments of the same reign present us with 
several more instances of the like nature. Thus in 18 E. IL, a peti- 
tion begins: “To our lord the king, and to his council, the arch- 
bishops, bishops, prelates, earls, barons, and others of the commonalty 


_of England, show,” &c. 


But from the beginning of Edward IIIs reign, it seems that the 
council and the lords’ house in parliament were often blended together 
into one assembly. This was denominated the great council, being 
the lords spiritual and temporal, with the king’s ordinary council an- 
nexed to them, as a council within a council. And even in much 
earlier times, the lords, as hereditary councillors, were, either when- 
ever they thought fit to attend, or on special summonses by the king, 
(it is hard to say which,) assistant members of tlfis council, both for 
advice and for jurisdiction. This double capacity of the peerage, as 
members of the parliament or legislative assembly, and of the delibe- 


- rative and judicial council, throws a very great obscurity over the 


subject. However, we find that private petitions for redress were, 
even under Edward I., presented to the lords in parliament, as much 
as to the ordinary council. The parliament was considered a high 
court of justice, where relief was to be given in cases where the course 
of law was obstructed, as well as where it was defective. Hence the 
intermission of parliaments was looked upon as a delay of justice, and 
their annual meeting is demanded upon that ground. “The king,” 
says Fleta, “has his court in his council, in his parliaments, in the 
presence of bishops, earls, barons, lords, and other wise men, where 
the doubtful cases of judgments are resolved, and new remedies are 
provided against new injuries, and justice is rendered to every man 
according to his desert.” In the third year of Edward {I., receivers 
of petitions began to be appointed at the opening of every parliament, 
who usually transmitted them to the ordinary but in some instances 
to the great council. These receivers were commonly three for Eng- 
land, and three for Ireland, Wales, Gascony, and other foreign do- 
minions. There were likewise two corresponding classes of auditors, 
or triers of petitions. These consisted partly of bishops or peers, 
partly of judges and other members of the council ; and they seem to 
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have been instituted in order to disburthen the council, by giving 
answers to some petitions, But about the middle of Edward III.’s 
time they ceased to act juridically in this respect, and confined them- 
selves to transmitting petitions to the lords of the council. 

The Great Council, according to the definition we have givet., con- 
sisting of the lords spiritual and temporal, in conjunction with the 
ordinary council, or, in other words, of all who were severally sum- 
moned to parliament, exercised a considerable jurisdiction, as well 
civil as criminal. In this jurisdiction, it is the opinion of Sir M. Hale, 
that the council, though not peers, had the right of suffrage; an 
opinion very probable, when we recollect that the council by them- 
selves, both in and out of parliament, possessed, in fact, a judicial 
authority little inferior ; and that the king’s delegated sovereignty in 
the administration of justice, rather than any intrinsic right of the 
peerage, is the foundation on which the judicature of the lords must 
be supported. But in the time of Edward III. or Richard II., the 
lords, by their ascendency, threw the judges and rest of the council 
into shade, and took the decisive jurisdiction entirely to themselves, 
making use of their former colleagues but as assistants and advisers, 
as they still’‘continue to be held in all the judicial proceedings of that 
house. 

Those statutes which restrain the king’s ordinary council from dis- 
turbing men in their freehold rights, or questioning them for misde- 
meanours, have an equal application to the lords’ house in parliament, 
though we do not frequently meet with complaints of the encroach- 
ments made by that assembly. There was, however, one class of cases 
tacitly excluded from the operation of those acts, in which the coercive 
jurisdiction of this high tribunal had great convenience ; namely, 
where the ordinary course of justice was so much obstructed by the 
defending party, through riots, combinations of maintenance, or over- 
awing influence, that no inferior court would find its process obeyed. 
Those ages, disfigured, in their quietest season, by rapine and oppres- 
sion, afforded no small number of cases that called for this interposi- 
tion of a paramount authority.1 They do not occur so frequently, 
however, in the rolls of parliament after the reign of Henry IV.; 
whether this be attributed to the gradual course of civilisation, and to 
the comparative prosperity which England enjoyed under the line of 
Lancaster, or rather to the discontinuance of the lords’ jurisdiction. 
Another indubitable branch of this jurisdiction was in writs of error ; 
but it may be observed, that their determination was very frequently 
left to a select committee of peers and counsellors, These, too, cease 
almost entirely with Henry IV.; and were scarcely revived till the 
accession of James I. 

Some instances occur in the reign of Edward III., where records 
have been brought into parliament and annulled with assent of the 
commons as well as the rest of the legislature.2 But these were 


1 This is remarkably expressed in an article agreed in parliament, 8 H. VI., for the regu- 
lation of the council ‘Item, that alle the bil es that comprehend matters terminable atte 
the common lawe, shall be remitted ther to be determined ; but if so be that the discretion of 
the counseill fele t@ grete myght on that o syde, and unmyght on that other, or elles othes 
cause resonable yat shal mov him.” re 

3The judgment against Mortimer was reversed at the suit of his son, 28H: III., because 
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attainders of treason, which it seemed gracious and solemn to reverse 
in the most authentic manner. ~Certainly the commons had neither 
by the nature of our constitution, nor the practice of parliament, any 
right of intermeddling in judicature, save where something was required 
-beyond the existing law, or where, as in the statute of treasons, an 
authority of that kind was particularly reserved to both houses. This 
is fully acknowledged by themselves in the first year of Henry IV. 
But their influence upon the balance of government became so com- 
manding in a few years afterwards that they contrived, as had been 
mentioned already, to have petitions directed to them, rather than to 
the lords or council, and to transmit them either with a tacit appro- 
bation, or in the form of acts, to the upper house. Perhaps this en- 
croachment of the commons may have contributed to the disuse of 
the lords’ jurisdiction, who would rather relinquish their ancient and 
bonourable but laborious function, than share it with such bold 
usurpers, 

Although the restraining hand of parliament was continually grow- 
ing more effectual, and the notions of legal right acquiring more 

recision from the time of Magna Charta to the civil wars under Henry 

I., we may justly say, that the general tone of administration was not 
a little arbitrary. The whole fabric of English liberty rose step by 
step, through much toil, and many sacrifices ; each generation adding 
some new security to the work, and trusting that posterity would per- 
fect the labour as well as enjoy the reward. A time, perhaps, was even 
then foreseen, in the visions of generous hope, by the brave knights of 
parliament, and by the sober sages of justice, when the proudest minis- 
ters of the crown should recoil from those barriers which were then 
daily pushed aside with impunity. 

There is a material distinction to be taken between the exercise of 
the king’s undeniable prerogative, however repugnant to our improved 
principles of freedom, and the abuse or extension of it to oppressive 
purposes. For we cannot fairly consider as part of our ancient con- 
gtitution, what the parliament was perpetually remonstrating against, 
and the statute-book is full of enactments to repress. Doubtless the 
continual acquiescence of a nation in arbitrary government may 
ultimately destroy all privileges of positive institution and leave them 
to recover, by such means as opportunity shall offer, the natural and 
imprescriptible rights for which human societies were established. 
And this may, perhaps, be the case at present with many European 
kingdoms. But it would be necessary to shut our eyes with deliberate 
prejudice against the whole tenor of the most unquestionable authori- 
ties, against the petitions of the commons, the acts of the legislature, 
the testimony of historians and lawyers, before we could assert that 
England acquiesced in those abuses and oppressions, which it must be 
confessed she was unable fully to prevent. 

The word prerogative is 0: a peculiar import and scarcely under- 
stood by those who come from the studies of political philosophy, 

_ he had not been put on his trial. The peers had adjudged him to death in his absence upon 
‘common notoriety of his guilt, 4 E. Tits ithe same session Wf of Es 1IL., the earl of 
‘Arundel’s attainder was a so reversed, which had passed in 1 E. III., when Mortimer wasat 


_the height of his power. These precedents talsen together seem to have resulted frum no par- 
ality, but a true sense of justice in respect of treasons, animated by the recent statute. 
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We cannot define it by any theory of executive functions. All these 
may be comprehended in it, but also a great deal more. It is best, 
perhaps, to be understood by its derivation ; and has been said to be 
that law in case of the king, which is law in no case of the subject. 
Of the higher and more sovereign prerogatives I shall here say nothing; 
they result from the nature of a monarchy, and have nothing very 
peculiar in their character. But the smaller rights of the crown show 
better the original lineaments of our constitution. It is said commonly 
enough, that all prerogatives are given for the subject’s good. I must 
confess that no part of this assertion corresponds with my view of the 
subject. It neither appears to me that these prerogatives were ever 
given, nor that they necessarily redound to the subject’s good. Pre- 
rogative, in its old sense, might be defined an advantage obtained by 
the crown over the subject, in cases where their interests came into 
competition, by reason of its greater strength. This sprang from the 
nature of the Norman government, which rather resembled a scramble 
of wild beasts, where the strongest takes the best share, than a system 
founded upon principles of common utility. And, modified as the 
exercise of most prerogatives has been by the more liberal tone which 
now pervades our course of government, whoever attends to the com- 
mon practice of courts of justice, and still more, whoever consults the 
law-books, will not only be astonished at their extent and multiplicity, 
but very frequently at their injustice and severity. 

The real prerogatives that might formerly be exerted were some- 
times of so injurious a nature, that we can hardly separate them from 
their abuse. A striking instance is that of purveyance, which will at 
once illustrate the definition above given of a prerogative, the limits 
within which it was to be exercised, and its tendency to transgress 
them. This was a right of purchasing whatever was necessary for the 
king’s household, at a fair price, in preference to every competitor, and 
without the consent of the owner. By the same prerogative, carriages 
and horses were impressed for the king’s journeys, and lodgings pro- 
vided for his attendants. This was defended on a pretext of necessity, 
or at least of great convenience to the sovereign, and was both of high 
antiquity and universal practice throughout Europe. But the royal 
purveyors had the utmost temptation, and, doubtless, no small store 
of precedents, to stretch this power beyond its legal boundary ; and 
not only to fix their own price too low, but to seize what they wanted 
without any payment at all, or with tallies which were carried in vain 
to an empty exchequer.!_ This gave rise to a number of petitions from 


the commons, upon which statutes were often framed; but the evil 


was almost incurable in its nature, and never ceased till that preroga- 
tive was itself abolished. Purveyance, as I have already said, may 


} Letters are directed to all the sheriffs, 2 Edw. I., enjoining them to send up a certain 
number of beeves, sheep, capons, &c., for the kings coronation. By the statute 2r Edw. 
Ill., c. 12, goods taken by the purveyors were to be paid for on the spot if under tweni 
shillings’ value, or within three months’ time if above that value. But it is not to be imagine 
that this law was or could be observed. 

Edward IIL. impelled by the exigencies of his French war, went still greater lengths, and 
seized large quantities of wool, which he sold beyond sea, as well as provisions for the supply 
of ee bekes In both cases the Propictors had tallies or other securities; but their des 
of obtaining payment gave rise, in 1338, to an insurrection. There is a si ‘ 
letter of Edward to the archbishops a this occasion. Rymer. a pe see te 
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serve to distinguish the defects from the abuses of our constitution. 
it was a reproach to the law, that men should be compelled to sell 
their goods without their consent; it was a reproach to the adminis- 
tration, that they were deprived of them without payment. 

The right of purchasing men’s goods for the use of the king was 
extended by a sort of analogy to their labour. Thus Edward III. 
announces to all sheriffs, that William of Walsingham had a commis- 
sion to collect as many painters as might suffice for “our works in St 
Stephen’s chapel, Westminster, to be at our wages as long as shall be 
necessary ;” and to arrest and keep in prison all who should refuse or 
be refractory ; and enjoins them to lend their assistance. Windsor 
Castle owes its massive magnificence to labourers impressed from 
every part of the kingdom, There is even a commission from Edward 
IV. to take as many workmen in gold as were wanting, and employ 
a: at the king’s cost upon the trappings of himself and his house- 

old. 

Another class of abuses intimately connected with unquestionable, 
though oppressive rights of the crown, originated in the feudal tenure 
which bound all the lands of the kingdom. The king had indisputably 
a right to the wardship of his tenants in chivalry, and to the escheats 
or forfeitures of persons dying without heirs or attainted for treason. 
But his officers, under pretence of wardship, took possession of lands 
not held immediately of the crown, claimed escheats where a right 
heir existed, and seized estates as forfeited, which were protected by 
the statute of entails, The real owner had no remedy against this 
dispossession, but to prefer his petition of right in Chancery, or, which 
was probably more effectual, to procure a remonstrance of the House 
of Commons in his favour. Even where justice was finally rendered 
to him, he had no recompense for his damages; and the escheators 
were not less likely to repeat an iniquity by which they could not 
personally suffer. 

The charter of the forests, granted by Henry III. along with Magna 
Charta,! had been designed to crush the flagitious system of oppres- 
sion which prevailed in those favourite haunts of the Norman kings. 
They had still, however, their peculiar jurisdiction, though, from the 
time at least of Edward III., subject in some measure to the control 
of the King’s Bench.2 The foresters, I suppose, might find a compen- 
sation for their want of the common law, in that easy and licentious 
way of life which they affected; but the neighbouring cultivators 
frequently suffered from the king’s officers, who attempted to recover 
those adjacent lands, or, as they were called, purlieus, which had been 
disafforested by the charter, and protected by frequent perambulations. 
Many petitions of the commons relate to this grievance. 


1 Matthew Paris asserts that John granted a separate forest-charter, and supports his posi- 

tion by inserting that of Henry III. at fulllength. In fact, the clauses relating to the forests 

‘ were incorporated with the great charter of John. Such an error as this shows the precarious 
ness of historical testimony, even where it seems to be best grounded. 

2 The forest domain of the king, says the author of the Dialogue on the Exchequer under 
Henry IL, is governed by its own laws, not founded on the common law of the land, but the 
voluntary enactment of princes ; so that whatever is done by that law is reckoned not lege 
in itself, but legal according to forest law, p. 29, non justum absolute, sed justum secundim 
fegem forest dicatur. J] believe my translation of jus¢y is right; for he is not writing 
S$utirically. Pp 
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The constable and marshal of England possessed a jurisdiction, tte 
proper limits whereof were sufficiently narrow, as it seems to have 
extended only to appeals of treason committed beyond sea, which 
were determined by combat, and to military offences within the realm. 
But these high officers frequently took upon them to inquire of 
treasons and felonies cognisable at common law, and even of civil 
contracts and trespasses. This is no bad illustration of the state in 
which our constitution stood under the Plantagenets. No colour of 
right or of supreme prerogative was set up to justify a procedure so 
manifestly repugnant to the great charter. For all remonstrances 
against these encroachments, the king gave promises in return ; and 
a statute was enacted, in the thirteenth of Richard II., declaring the 
bounds of the constable and marshal’s jurisdiction. It could not be 
denied, therefore, that all infringements of these acknowledged limits 
were illegal, even if they had a hundredfold more actual precedents in 
their favour than can be supposed. But the abuse by no means ceased 
after the passing of this statute, as several subsequent petitions, that 
it might be better regarded, will evince. One, as it contains a special 
instance, I shall insert: It is of the fifth year of Henry IV. “On 
several supplications and petitions made by the commons in parlia- 
ment to our lord the king for Bennet Wilman, who is accused by 
certain of his ill-wishers, and detained in prison, and put to answer 
before the constable and marshal, against the statutes and the com- 
mon law of England, our said lord the king, by the advice and assent 
of the lords in parliament, granted that the said Bennet should be 
treated according to the statutes and common law of England, not- 
withstanding any commission to the contrary, or accusation against 
him made before the constable and marshal,” And a writ was sent 
to the justices of the King’s Bench with a copy of this article from the 
roll of parliament, directing them to proceed as they shall see fit 
according to the laws and customs of England. 

It must appear remarkable, that, in a case so manifestly within their 
competence, the court of King’s Bench should not have issued a writ 
of habeas corpus, without waiting for what may be considered as a 
particular act of parliament. But it is a natural effect of an arbitrary 
administration of government, to intimidate courts of justice! A 
negative argument, founded upon the want of legal precedent, is cer- 
tainly not conclusive, when it relates to a distant period, of which all 
the precedents have not been noted ; yet it must strike us, that in the 
learned and zealous arguments of Sir Robert Cotton, Mr Selden, and 
others, against arbitrary imprisonment, in the great case of the habeas 
corpus, though the statute law is full of authorities in their favour, we 


find no instance adduced, earlier than the reign of Henry VII., where , 


1 The apprehension of this compliant spirit in the ministers of justice led to an excellent act 
in 2 E, IIL, that the judges shall not omit to do right for any command under the great or 
privy seal. And the conduct of Richard II., who sought absolute power by corrupting or in- 
timidating them, produced another statute in the eleventh year of his reign, providing that 
neither letters of the king’s signet nor of the privy seal should from thenceforth be sent in dis- 
turbance of the law. An ordinance of Charles V., king of France, in 1369, directs the parliae 
ment of Paris to pay no regard to any letters under his seal suspending the course of legal 
Pigeedute, Pa to Ce aee them as sypceenoudy puleined, This ordinance, which wa; 
Sedulousty observed, tended very much to confirm i i * 
seculous ly: 5 y the independence and integrity of that 
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the King’s Bench has released, or even bailed, persons committed by 
the council, or the constable, though it is unquestionable that such 
conimittals were both frequent and illegal.} 
If I have faithfully represented thus far the history of our constitu- 
tion, its essential character will appear to be a monarchy greatly 
limited by law, though retaining much power that was ill calculated 
to promote the public good, and swerving continually into an irregular 
course, which there was no restraint adequate to correct. But of all 
the notions that have been advanced as to the theory of this constitu- 
tion, the least consonant to law and history is that which represents 
-the king as merely an hereditary executive magistrate, the first officer 
of the state. What advantages might result from such a form of 
government, this is not the place to discuss. But it certainly was not 
the ancient constitution of England. There was nothing in this, 
absolutely nothing, of a republican appearance. All seemed to grow 
‘out of the monarchy, and was referred to its advantage and honour. 
The voice of supplication, even in the stoutest disposition of the com- 
mons, was always humble; the prerogative was always named in 
large and pompous expressions. Still more naturally may we expect 
to find in the law-books even an obsequious deference to power ; from 
judges who scarcely ventured to consider it as their duty to defend 
the subject’s freedom, and who beheld the gigantic image of preroga- 
tive, in the full play of its hundred arms, constantly before their eyes, 
Through this monarchical tone, which certainly pervades all our legal 
authority, a writer like Hume, accustomed to philosophical liberality 
as to the principles of government, and to the democratical language 
which the modern aspect of the constitution and the liberty of printing 
have produced, fell hastily into the error of believing that all limita- 
tions of royal power during the fourteenth and fifteenth centuries were 
_ as much unsettled in law and in public opinion as they were liable to 
_ be violated by force. Though a contrary position has been sufficiently 
demonstrated, I conceive, by the series of parliamentary proceedings 
which I have already produced, yet there is a passage in Sir John 
Fortescue’s treatise De Laudibus Legum Angliz, so explicit and 
‘weighty that no writer on the English constitution can be excused 
from inserting it. This eminent person, having been chief justice of 
the King’s Bench under Henry VI., was governor to the young prince 
of Wales during his retreat in France, and received at his hands the 
office of chancellor. It must never be forgotten, that in a treatise 
purposely composed for the instruction of one who hoped to reign over 
England, the limitations of government are enforced as strenuously 


1 Hume quotes a grant of the office of constable to the earl of Rivers in 7 Edw. IV., and 
infers, unwarrantably enough, that ‘‘its authority was in direct contradiction to Magna 
Charta ; and it is evident that no regular liberty could subsist with it. It involved a full 
dictatorial power, continually subsisting in the state.” But by the very words of this patent 
the jurisdiction given was only over such causes quz in curia constabularii Anglize ab antiquo 
—viz., tempore dicti Gulielmi conquzstoris, seu aliquo tempore citra, tractari, audiri, exami- 
nari aut decidi consueverunt aut 7ure debuerant aut debent. These are expressed, though 
not very perspicuously, in the statute of 13 Ric. IL., that declares the constable’s jurisdiction. 
And the chief criminal matter reserved by law to the court of this officer was treason com- 
mitted out of thekingdom. In violent and revolutionary seasons, such as the commencement 
of Edward IV.’s reign, some persons were tried by martial law before the constable; but, in 
general, the exercise of criminal justice by this tribunal, though one of the abuses of the 
times, cannot be said to warrant the strong language adopted by Hume. 
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by Fortescue, as some succeeding lawyers have inculcated the doc- — 


trines of arbitrary prerogative. ay: met: 
“ A king of England cannot at his pleasure make any alterations in 


the laws of the land, for the nature of his government is not only ~ 


regal, but political. Had it been merely regal, he would have a power 
to make what innovations and alterations he pleased in the laws of 
the kingdom, impose tallages and other hardships upon the people 
whether they would or no, without their consent, which sort of govern- 


ment the civil laws point out, when they declare Quod principi pacuit — 


legis habet vigorem. But it is much otherwise with a king whose 


government is political, because he can neither make any alteration ~ 


or change in the laws of the realm without the consent of the subjects, 
nor burthen them against their wills with strange impositions, so that 
a people governed by such laws as are made by their own consent and 
approbation enjoy their properties securely, and without the hazard of 
being deprived of them, either by the king or any other. The same 
things may be effected under an absolute prince, provided he do not 
degenerate into the tyrant. Of such a prince, Aristotle, in the third 
of his Politics says, ‘It is better for a city to be governed by a good 
man than by good laws.’ But because it does not always happen 
that the person presiding over a people is so qualified, St Thomas, in 
the book which he writ to the king of Cyprus, De Regimine Princi- 
pum, wishes, that a kingdom could be so instituted as that the king 
might not be at liberty to tyrannise over his people ; which only comes 
to pass in the present case ; that is, when the sovereign power is re- 
strained by political laws. Rejoice, therefore, my good prince, that 
such is the law of the kingdom which you are to inherit, because 
it will afford, both to yourself and subjects, the greatest security and 
satisfaction.” 


The two great divisions of civil rule, the absolute, or regal, as he — 


calls it, and the political, Fortescue proceeds to deduce from the seve- 
ral originals of conquest and compact. Concerning the latter, he de- 
clares emphatically a truth not always palatable to princes, that such 
governments were instituted by the people, and for the people’s good ; 
quoting St Augustine for a similar definition of political society. ‘As 
the head of a body natural cannot change its nerves and sinews, 
cannot deny to the several parts their proper energy, their due 
proportion and aliment of blood; neither can a king, who is the 


head of a body politic, change the laws thereof, nor take from the — 


people what is theirs, by right, against their consent. Thus you have, 


sir, the formal institution of every political kingdom, from whence — 


you may guess at the power which a king may exercise with respect 
to the laws and the subject. For he is appointed to protect his sub- 
jects in their lives, properties, and laws ; for this very end and purpose 
he has the delegation of power from the people, and he has no just 
claim to any other power but this. Wherefore, to give a brief answer 


to that question of yours, concerning the different powers which kings — 


claim over their subjects, I am firmly of opinion that it arises solely 


from the different natures of their original institution, as you may — 


easily collect from what has been said. So the kingdom of England 


had its original from Brute and the Trojans, who attended him from 


Instances of Illegal Condemnation. 239 


Italy and Greece, and became a mixed kind of government, com- 


pounded of the regal and political.” 

It would occupy too much space to quote every other passage of 
the same nature in this treatise of Fortescue, and in that entitled, Of 
the Difference between an Absolute and Limited Monarchy, which, 
so far as these points are concerned, is nearly a translation from 
the former. But these, corroborated as they are by the statute- 
book and by the rolls of parliament, are surely conclusive against 
the notions which pervade Mr Hume’s History. I have already re- 
marked that a sense of the glaring prejudice by which some Whig 


‘writers had been actuated, in representing the English constitution 


from the earliest times as nearly arrived at its present perfection, con- 
spired with certain prepossessions of his own to lead this eminent 
historian into an equally erroneous system on the opposite side, And 


-as he traced the stream backwards, and came last to the times of the 


- Plantagenet dynasty, with opinions already biassed, and even pledged 


to the world in his volumes of earlier publication, he was prone to seize 
hold of, and even exaggerate, every circumstance that indicated im- 
mature civilisation, and law perverted or infringed? To this his 
ignorance of English jurisprudence, which certainly in some measure 


disqualified him from writing our history, did not a little contribute ; 


misrepresentations frequently occurring in his work, which a moderate 


- acquaintance with the law of the land would have prevented. 


Itis an honourable circumstance to England that the history of no 
other country presents so few instances of illegal condemnations upon 
political charges. The judicial torture was hardly known and never 
recognised by law.? The sentence in capital crimes, fixed unalterably 
by custom, allowed nothing to vindictiveness and indignation. There 
hardly occurs an example of any one being notoriously put to death 
without form of trial, except in moments of flagrant civil war. If the 
right of juries were sometimes evaded by irregular jurisdictions, they 
were at least held sacred by the courts of law: and through all the 


vicissitudes of civil liberty, no one ever questioned the primary right 


1 The latter treatise having been written under Edward IV., whom Fortescue, as a restored 
Lancastrian, would be anxious not to offend, and whom in fact he took some pains to con- 
ciliate both in this and other writings, it is evident, that the principles of limited monarchy 
were as fully recognised in his reign, whatever particular acts of violence might occur, as 


‘they had been under Lancastrian princes. 


2 The following is one example of these prejudices :—In the ninth of Richard II., a tax on 


wool granted till the ensuing feast of St John Baptist was to be intermitted from thence to 


that of St Peter, and then to recommence; that it might not be claimed as a right. Mr 
Hume has noticed this provision, as ‘‘ showing an accuracy beyond what was to be expected 
in those rude times.” In this epithet we see the foundation of his mistakes. The age of 
Richard II. might perhaps be called rude in some respects. But assuredly in prudent and 
circumspect perception of consequences, and an accurate use of language, there could be no 
reason why it should be deemed inferior to our own. If Mr Hume had ever deigned to glance 
at the legal decisions reported in the Year-books of those times, he would have been surprised, 


~ not only at the utmost accuracy, but at a subtile refinement in verbal logic, which none of his 


own metaphysical treatises could surpass. a 

3 During the famous process against the knights templar in the reign of Edward II., the 
archbishop of York, having taken the examination of certain templars in his province, felt 
some doubts which he propounded to several monasteries and divines. Most of these relate 
to the main subject. But one question, fitter indeed for lawyers than theologians, was, 
whereas many would not confess without torture, whether he might make use of this means, 
Vicet hoc in regno Anglie nunquam visum fuerit vel auditum# \Et si torquendi sunt, 
utrum per clericos vel latcos? Etdato, quod lus omnino tortor invenivi valeat in Anglia, 


» wtrum pro tertoribus mitendum sit ad partes transmarinas? 
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of every freeman, handed down from his Saxon forefathers, to the trial 
by his peers. A just regard for public safety prescribes the necessity 
of severe penalties against rebellion and conspiracy ; but the interpre- 
tation of these offences, when intrusted to sovereigns and their coun- 
sellors, has been the most tremendous instrument of despotic power. 
In rude ages, even though a general spirit of political liberty may pre- 


vail, the legal character of treason will commonly be undefined ; nor 


is it the disposition of lawyers to give greater accuracy to this part of 
criminal jurisprudence. The nature of treason appears to have been 
subject to much uncertainty in England before the statute of Edward 
III. If that memorable law did not give all possible precision to the 
offence, which we must certainly allow, it prevented at least those 
stretches of vindictive tyranny which disgrace the annals of other 
countries. The praise, however, must be understood as comparative. 
Some cases of harsh, if not illegal convictions, could hardly fail to 
occur, in times of violence and during changes of the reigning family. 
Perhaps the circumstances have now and then been aggravated by 


historians. Nothing could be more illegal than the conviction of the 


earl of Cambridge and Lord Scrope in 1415, if it be*true, according to 
Carte and Hume, that they were not heard in their defence. But 


whether this is to be absolutely inferred from the record, is perhaps — 


open to question. There seems at least to have been no sufficient 
motive for such an irregularity ; their participation in a treasonable 
conspiracy being manifest from their own confession. The proceed- 
ings against Sir John Mortimer in the second of Henry VI., are called 
by Hume highly irregular and illegal. They were, however, by act of 


attainder, which cannot well be styled illegal. Nor are they to be con- 
sidered as severe. Mortimer had broken out of the Tower, where he — 
was confined on a charge of treason. This was a capital felony at — 
common law; and the chief irregularity seems to have consisted in — 


having recourse to parliament, in order to attaint him of treason, when 
he had already forfeited his life by another crime. 

I would not willingly attribute to the prevalence of Tory dispositions, 
what may be explained otherwise, the progress which Mr Hume’s 


historical theory as to our constitution has been gradually making ~ 
since its publication. The tide of opinion, which since the Revolution, — 
and indeed since the reign of James I., had been flowing so strongly | 
in. favour of the antiquity of our liberties, now seems, among the higher ~ 


and more literary classes, to set pretty decidedly the other way. 
Though we may still sometimes hear a demagogue chattering about 
the wittenagemot, it is far more usual to find sensible and liberal men 
who look on Magna Charta itself as the result of an uninteresting 


squabble between the king and his barons. Acts of force and injustice, — 


which strike the cursory inquirer, especially if he derives his knowledge 


from modern compilations, more than the average tenor of events, are — 
selected and displayed as fair samples of the law and of its adminis- — 


tration. We are deceived by the comparatively perfect state of our 


present liberties, and forget that our superior security is far less owing 
to positive law, than to the control which is exercised over govermment 
by public opinion through the general use of printing, and to the dif- 
fusion of liberal principles in policy through the same means. Thus, 
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disgusted at a contrast which it was hardly candid to institute, we turn 
\away from the records that attest the real, though imperfect, freedom 
of our ancestors ; and are willing to be persuaded, that the whole 
scheme of English polity, till the commons took on themiselves to assert 
their natural rights against James I., was at best but a mockery of 
popular privileges, hardly recognised in theory, and never regarded in 
etiect. 

_This system, when stripped of those slavish inferences that Brady 
and Carte attempted to build upon it, admits perhaps of no essential 
objection but its want of historical truth. God forbid that our rights 
to just and free government should be tried by a jury of antiquaries ! 
Yet it is a generous pride that intertwines the consciousness of heredi- 
tary freedom with the memory of our ancestors ; and no trifling argu- 
ment against those who seem indifferent in its cause, that the charac- 
ter of the bravest and most virtuous among nations has not depended 
upon the accidents of race or climate, but been gradually wrought by 
the plastic influence of civil rights, transmitted as a prescriptive in- 
heritance through a long course of generations. 

By what means the English acquired and preserved this political 
liberty, which, even in the fifteenth century, was the admiration of 
judicious foreigners,! is a very rational and interesting inquiry. Their 
own serious and steady attachment to the laws must always be reckoned 
among the principal causes of this blessing. The civil equality of all 
freemen below the rank of peerage, and the subjection of peers them- 
selves to the impartial arm of justice, and to a just share in contribu- 
tion to public burthens, advantages unknown to other countries, tended 
to identify the interests, and to assimilate the feelings of the aristocracy 
with those of the people ; classes whose dissension and jealousy has 
been in many instances the surest hope of sovereigns aiming at arbi- 
trary power. This freedom from the oppressive superiority of a privi- 
leged order was peculiar to England. In many kingdoms the royal 
prerogative was at least equally limited. The statutes of Aragon are 
more full of remedial provisions. The right of opposing a tyrannical 
government by arms was more frequently asserted in Castile. But no- 
where else did the people possess by law, and I think upon the whole, 
in effect, so much security for their personal freedom and property. 
Accordingly, the middle ranks flourished remarkably, not only in com- 
mercial towns, but among the cultivators of the soil. “ There is scarce 
a small village,” says Sir J. Fortescue, “in which you may not find a 
knight, an esquire, or some substantial householder, (paterfamilias,) 
commonly called a frankleyn,? possessed of considerable estate ; be- 
sides others who are called freeholders, and many yeomen of estates 
sufficient to make a substantial jury.” I would, however, point out 


1 Philip de Comines takes several opportunities of testifying his esteem for the English 
government. Het 

2 By a frankleyn in this place we are to understand what we call a country squire, like the 
frankleyn of Chaucer; for the word esquire in Fortescue’s time was only used in_ its limited 
sen<e, for the sons of peers and knights, or such as had obtained the title by creation or some 
‘other legal means. : : _ 

The mention of Chaucer leads me to add. that the prologue to his Canterbury Tales is ot 
itself a continual testimony to the plenteous and comfortable situation of the middle ranks in 
England, as well as to that fearless independence and frequent originality of character amongst 
them which liberty and competence have conspired to produce: 


it 
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more particularly two causes which had a very leading efficacy in the 
gradual development of our constitution : first, The schemes of conti- 
nental ambition in which our government was long engaged ; secondly, 
The manner in which feudal principles of insubordination and resist- 
ance were modified by the ample prerogatives of the early Norman 
kings. 

At the epoch when William the Conqueror ascended the throne, 
hardly any other power was possessed by the king of France than 
what he inherited from the great fiefs of the Capetian family. War 
with such a potentate was not exceedingly to be dreaded, and William, 


besides his immense revenue, could employ the feudal services of his: 


vassals, which were extended by him to continental expeditions. 
These circumstances were not essentially changed till after the loss of 
Normandy ; for the acquisitions of Henry IJ. kept him fully on an 
equality with the French crown, and the dilapidation which had taken 
place in the royal demesnes was compensated by several arbitrary 
resources that filled the exchequer of these monarchs. But in the 
reigns of John and Henry III., the position of England, or rather of 
its sovereign with respect to France, underwent a very disadvantageous 
change. The loss of Normandy severed the connection between the 
English nobility and the continent; they had no longer estates to 
defend, and took not sufficient interest in the concerns of Guienne, to 
fight for that province at their own cost. Their feudal service was 
now commuted for an escuage, which fell very short of the expenses 
incurred in a protracted campaign. Tallages of royal towns and de- 
mesne lands, extortion of money from the Jews, every feudal abuse 
and oppression, were tried in vain to replenish the treasury, which 
the defence of Eleanor’s inheritance against the increased energy 
of France was constantly exhausting. Even in the most arbitrary 
reigns, a general tax upon landholders in any cases but those pre- 
scribed by the feudal law, had not been ventured ; and the standing 
bulwark of Magna Charta, as well as the feebleness and unpopularity 
of Henry III., made it more dangerous to violate an established prin- 
ciple. Subsidies were therefore constantly required ; but for these it 
was necessary for the king to meet parliament, to hear their com- 
plaints, and, if he could not elude, to acquiesce in their petitions. 
These necessities came still more urgently upon Edward I. whose 
ambitious spirit could not patiently endure the encroachments of 
Philip the Fair, a rival not less ambitious, but certainly less distin- 
guished by personal prowess than himself. What advantage the 
friends of liberty reaped from this ardour for continental warfare is 
strongly seen in the circumstances attending the Confirmation of the 
Charters. 

But after this statute had rendered all tallages without consent of 
parliament illegal, though it did not for some time prevent their being 
occasionally imposed, it was still more difficult to carry on a war with 
France or Scotland, or to keep on foot naval armaments, or even to 
preserve the courtly magnificence which that age of chivalry affected, 
without perpetual recurrence to the House of Commons. Edward III. 
very little consulted the interests of his prerogative when he stretched 
forth his hand to seize the phantom of a crown in France. It com- 
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pelled him to assemble parliament almost annually, and often to hold 
More than one session within the year. Here the representatives of 
England learned the habit of remonstrance and conditional supply ; 


-and though, in the meridian of Edward’s age and vigour, they often 


failed of immediate redress, yet they gradually swelled the statute-roll 


‘with provisions to secure their country’s freedom ; and acquiring self- 


confidence by mutual intercourse, and sense of the public opinion, 
they became able, before the end of Edward’s reign, and still more in 
that of his grandson, to control, prevent, and punish the abuses of 
administration. Of all these proud and sovereign privileges, the right 
of refusing supply was the key-stone. But for the long wars in which 
our kings were involved, at first by the possession of Guienne, and 
afterwards by their pretensions on the crown of France, it would have 


-been easy to suppress remonstrances by avoiding to assemble parlia- 


ment. For it must be confessed, that an authority was given to the 
king’s proclamation, and to ordinances of the council, which differed 
but little from legislative power, and would very soon have been inter- 
preted by complaisant courts of justice to give them the full extent of 
statutes. ; 

It is common indeed to assert, that the liberties of England were 
bought with the blood of our forefathers. This is a very magnanimous 
boast ; and in some degree is consonant enough to the truth. But it 
is far more generally accurate to say that they were purchased by 


‘money. A great proportion of our best laws, including Magna Charta 


itself, as it now stands confirmed by Henry III., were, in the most 


literal sense, obtained by a pecuniary bargain with the crown. In 


many parliaments of Edward III. and Richard II. this sale of redress 


-is chaffered for as distinctly, and with as little apparent sense of dis- 


grace, as the most legitimate business between two merchants would be 


-transacted. So little was there of voluntary benevolence in what the 


loyal courtesy of our constitution styles concessions from the throne ; 
and so little title have these sovereigns, though we cannot refuse our 
admiration to the generous virtues of Edward III. and Henry V., to 
claim the gratitude of posterity as the benefactors of their people! 

2. The relation established between a lord and his vassal by the 
feudal tenure, far from containing principles of any servile and implicit 
obedience, permitted the compact to be dissolved in case of its viola- 
tion by either party. This extended as much to the sovereign as to 


inferior lords; the authority of the former in France, where the system 


most flourished, being for several ages rather feudal than political. 
If a vassal was aggrieved, and if justice was denied him, he sent a 
defiance, that is, a renunciation of fealty to the king, and was entitled 
to enforce redress at the point of the sword. It then became a contest 
of strength as between two independent potentates, and was terminated 
by treaty, advantageous or otherwise, according to the fortune of war. 
This privilege, suited enough to the situation of France, the great 
peers of which did not originally intend to admit more than a nominal 
supremacy in the house of Capet, was evidently less compatible with 
the regular monarchy of England. The stern natures of William the 
Conqueror and his successors kept in control the mutinous spirit of 
their nobles, and reaped the profit.of feudal tenures, without’submitting 
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to their reciprocal obligations. They counteracted, if I may so say, 
the centrifugal force of that system by the application of a stronger 
power ; by preserving order, administering justice, checking the growth 
of baronial influence and rivhes, with habitual activity, vigilance, and 
severity. Still, however, there remained the original principle, that 
allegiance depended conditionally upon good treatment, and that an 
appeal might be lawfully made to arms against an oppressive govern- 
ment. Nor was this, we may be sure, left for extreme necessity, or 
thought to require a long enduring forbearance. In modern times, a 
king compelled by his subjects’ swords to abandon any pretension, 
would be supposed to have ceased to reign; and the express recogni- 
tion of such a right as that of insurrection has been justly deemed 
inconsistent with the majesty of law. But ruder ages had ruder 
sentiments. Force was necessary to repel force ; and men accustomed 
to see the king’s authority defied by private riot were not much 
shocked when it was resisted in defence of public freedom. 

The Great Charter of John was secured by the election of twenty- 
five barons, as conservators of the compact. If the king or the jus- 
ticiary in his absence, should transgress any article, any four might 
demand reparation, and on denial carry their complaint to the rest of 
their body. “And those barons, with all the commons of the land, 
shall distrain and annoy us by every means in their power ; that is, by 
seizing our castles, lands, and possessions, and every other mode, till 
the wrong shall be repaired to their satisfaction ; saving our person, 
and our queen, and children. And when it shall be repaired, they 
shall obey us as before.” It is amusing to see the common law of dis- 
tress introduced upon this gigantic scale; and the capture of the 
king’s castles treated as analogous to impounding a neighbour’s horse 
for breaking fences. , 

A very curious illustration of this feudal principle is found in the 
conduct of William, earl of Pembroke, one of the greatest names in 
our ancient history, towards Henry III. The king had defied him, 
which was tantamount to a declaration of war ; alleging that he had 
made an inroad upon the royal domains. Pembroke maintained that 
he was not the aggressor, that the king had denied him justice, and 
been the first to invade his territory ; on which account he had thought 
himself absolved from his homage, and at liberty to use force against 
the malignity of the royal advisers. “ Nor would it be for the king’s 
honour,” the earl adds, “that I should submit to his will against 
reason, whereby I should rather do wrong to him and to that justice 
which he is bound to administer towards his people: and I should 
give an ill example to all men, in deserting justice and right, in com- 
pliance with his mistaken will. For this would show that I loved my 
worldly wealth better than justice.” These words, with whatever 
dignity expressed, it may be objected, prove only the disposition of an 
angry and revolted earl. But even Henry fully admitted the right of 
taking arms against himself, if he had meditated his vassal’s destruc: 
tion, and disputed only the application of this maxim to the earl of 
Pembroke. 

These feudal notions, which placed the moral obligation of allegiance 
very low, acting under a weighty pressure from the real strength of the 
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crown, were favourable to constitutional liberty. The great vassals of 
France and Germany aimed at living independently on their fiefs, with 
no further concern for the rest than as useful allies having a common 
interest against the crown. ~ But in England, as there was no prospect 
of throwing off subjection, the barons endeavoured only to lighten its 
burthen, fixing limits to prerogative by law, and securing their obser, 
vation by parliamentary remonstrances, or by dint of arms. Hence, as 
all rebellions in England were directed only to coerce the government, 
or, at the. utmost, to change the succession of the crown, without the 
smallest tendency to separation, they did not impair the national 
strength, nor destroy the character of the constitution. In all these 
contentions, it is remarkable that the people and clergy sided with the 
nobles against the throne. No individuals are so popular with the 
monkish annalists, who speak the language of the populace, as Simon, 
earl of Leicester, Thomas, earl of Lancaster, and Thomas, duke of 
Gloucester, all turbulent opposers of the royal authority, and probably 
little deserving of their panegyrics. Very few English historians of 
the middle ages are advocates of prerogative. This may be ascribed 
both to the equality of our laws and to the interest which the aristo- 
cracy found in courting popular favour, when committed against so 
formidable an adversary as the king. And even now, when the stream, 
that once was hurried along gullies, and dashed down precipices, 
hardly betrays, upon its broad and tranquil bosom, the motion that 
actuates it, it must still be accounted a singular happiness of our con- 
stitution, that, all ranks graduating harmoniously into one another, the 
interests of peers and commoners are radically interwoven ; each in a 
certain sense distinguishable, but not balanced like opposite weights, 
not separated like discordant fluids, not to be secured by insolence or 
jealousy, but by mutual adherence and reciprocal influences. 

From the time of Edward I. the feudal system and all the feelings 
connected with it declined very rapidly. But what the nobility lost in 
the number of their military tenants was in some degree compensated 
by the state of manners. The higher class of them, who took the chief 
share in public affairs, were exceedingly opulent ; and fheir mode of life 
-_gave wealth an incredibly greater efficacy than it possesses at present. 
Gentlemen of large estates and good families, who had attached them- 
selves to these great peers, who bore offices which we should call 
menial in their households, and sent their children thither for educa- 
tion, were of course ready to follow their banner in a rising, with- 
out much inquiry into the cause. Still less would the vast body of 
tenants and their retainers, who were fed at the castle in time of 
peace, refuse to carry their pikes and staves into the field of battle. 
Many devices were used to preserve this aristocratic influence, 
which riches and ancestry of themselves rendered so formidable. 
Such was the maintenance of suits, or confederacies for the pur- 
pose of supporting each other’s claims in litigation, which was the 

- subject of frequent complaints in, parliament, and gave rise to several 
-prohibitory statutes. By help of such confederacies, parties were 
enabled to make violent entries upon the lands they claimed, which 
the law itself could hardly be said to discourage! Even proceedings 

4 If a man was disstised of his land, hemight enter upon the dissvisbr and reinstate himselt 


‘ 
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in courts of justice were often liable to intimidation and influence.! 
A practice much allied to confederacies of maintenance, though osten- 
sibly more harmless, was that of giving liveries to all retainers of -a 
noble family ; but it had an obvious tendency to preserve that spirit 
of factious attachments and animosities, which it is the general policy 
of a wise government to dissipate. From the first year of Richard II. 
we find continual mention of this custom, with many legal provisions 
against it, but it was never abolished till the reign of Henry VII.? 
These associations under powerful chiefs were only incidentally 
beneficial as they tended to withstand the abuses of prerogative. In 
their more usual course, they were designed to thwart the legitimate 
exercise of the king’s government in the administration of the laws. 
All Europe was a scene of intestine anarchy during the middle ages ; 
and though England was far less exposed to the scourge of private 
war than most nations on the continent, we should find, could we re- 
cover the local annals of every country, such an accumulation of petty 
rapine and tumult, as would almost alienate us from the liberty which 
served to engender it. This was the common tenor of manners, some- 
times so much aggravated as to find a place in general history,? more 
often attested by records, during the three centuries that the house of 
Plantagenet sat on the throne. Disseisin, or forcible dispossession of 
freeholds, makes one of the most considerable articles in our.law-books. 


without course of law. In what case this right of entry was taken away, or Zod/ed, as it was 
expressed, by the death or alienation of the disseisor, is a subject extensive enough to occupy 
two chapters of Littleton. What pertains to our inquiry is, that by an entry in the old law- 
books, we must understand an actual re-possession of the disseisee, not a suit in ejectment, 
as it is now interpreted, but which is a comparatively modern proceeding. The first remedy, 
says Britton, of the disseisee is to collect a body of his friends, (recoiller amys et force,) and 
‘without delay to cast out the disseisors, or at least to maintain himself in possession along 
with them. This entry ought indeed by 5 Ric. II. to be made peaceably; and the justices 
might assemble the posse comitatus, to imprison persons entering on lands by violence, (15 
Ric. IT.,) but these laws imply the facts that made them necessary. 

1 No lord, or other person, by 20 Ric. II., was permitted to sit on the bench with the justices 
of assize. Trials were sometimes overawed by armed parties, who endeavoured to prevent 
their adversaries from appearing. 

2 From a passage in the Paston Letters it appears that, far from these acts being regarded, 
it was considered as a mark of respect to the king, when he came into a county, for the noble- 
men and gentry to meet him with as many attendants in livery as they could muster. Sir 
Jone Paston was to provide twenty men in their livery-gowns, and the duke of Norfolk two 

undred. This illustrates the well-known story of Henry VII. and the earl of Oxford, and 
shows ie mean and oppressive conduct of the king iu that affair, which Hume has pretended 
to justify. 

In the first of Edward IV. it is said in the roll of parliament that, “‘by yevying of liveries 
and signes, contrary to the statutes and ordinances made aforetyme, maintenaunce of quarrels 
extortions, robberies, murders have been multiplied and continued within this reame, to the 
grete disturbance and inquietation of the same.” 

3 Thus, to select one passage out of many: Eodem anno (1332) quidam maligni, fulti 
quorundam magnatum pradsidio, regis adolescentiam spermentes, et regnum perturbare 
intendentes, in tantam turbam creverunt, nemora et saltus occupaverunt, ita quod toti regno 
terrori essent. Walsingham. 

4T am aware that in many, probably a great majority of reported cases, this word was 
technically used, where some unwarranted conveyance, such as a feoffment by the tenant for 
life, was held to have wrought a disseisin; or where the plaintiff was allowed, for the purpose 
of a more convenient remedy, to feign himself disseised, which was called disseisin by elec- 
tion. But several proofs might be brought from the parliamentary petitions, and I doubt not, 
if nearly looked at from the Year-books, that in other cases there was an actual and violent 
expulsion. And the definition of disseisin in all the old writers, such as Britton and Littleton, 
is obviously framed upon its primary meaning of violent dispossession, which the word had 
probably acquired long before the more peaceful disseisins, if I may use the expression, be- 
came the subject of the remedy by assize. : 

I would speak with deference of Lord Mansfield’s elaborate iwdgment in Taylor dem. 
Atkins v. Horde, + Burrow, 107, &c.; but some positions in it appear to me rather too 
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Highway robbery was from the earliest times a sort of national crime. 
Capital punishments, though very frequent, made little impression on a 
bold and licentious crew, who had at least the sympathy of those who 
had nothing to lose on their side, and flattering prospects of impunity. 
We know how long the outlaws of Sherwood lived in tradition; men 
who, like some of their betters, have been permitted to redeem by a 
few acts of generosity the just ignominy of extensive crimes. These 
indeed were the heroes of vulgar applause; but when such a judge as 
Sir John Fortescue could exult that more Englishmen were hanged for 
robbery in one year, than French in seven, and that “if an English- 
man be poor, and see another having riches, which may be taken from 
him by might, he will not spare to do so,” it may be perceived how 
thoroughly these sentiments had pervaded the public mind. 

Such robbers, I have said, had flattering prospects of impunity. 
Besides the general want of communication, which made one who had 
fled from his own neighbourhood tolerably secure, they had the ad- 
vantage of extensive forests to facilitate the depredations and prevent 
detection. When outlawed or brought to trial, the worst offenders 
could frequently purchase charters of pardon, which defeated justice 
in the moment of her blow.! Nor were the nobility ashamed to 
patronise men guilty of every crime. Several proofs of this occur in 
the rolls, Thus, for example, in the second of Edward III., the com- 
mons pray, that “whereas it is notorious how robbers and malefactors 
infest the country, the king would charge the great men of the land, 
that none such be maintained by them, privily or openly, but that they 
lend assistance to arrest and take such ill-doers.”? 


strongly stated, and particularly that the acceptance of the disseisor as tenant by the lord 
was necessary to render the disseisin complete—a condition which I have not found hinted in 
anylaw-book. See Butler’s note on Co. Lit., p. 330, where that eminent lawyer expresses similar 
doubts as to Lord Mansfield’s reasoning. It may, however, be remarked, that constructive 
_ orelective disseisins, being of a technical nature, were more likely to produce cases in the 
Year-books than those accompanied with actual violence, which would commonly turn only 
on matters of fact, and be determined by a jury. 

A remarkable instance of violent disseisin, amounting in effect to a private war, may be 
found in the Paston Letters, occupying most of the fourth volume. One of the Paston family, 
claiming a right to Caister Castle, kept possession against the duke of Norfolk, who brought 
a large force, and laid siege to the place, till it surrendered for want of provisions. Two of 
the besiegers were killed. It does not appear that any legal measures were taken to prevent 
or punish this outrage. 

‘The manner in which these were obtained, in spite of law, may be noticed among the 
violent courses of prerogative. By statute 2 E. III., confirmed by zo E. III., the king’s 
power of granting pardons was taken away, except in cases of homicide per infortunium. 
Another act, 14 E. III., reciting that the former laws in this respect have not been kept, 
declares that all pardons contrary to them shall be holden as null. This, however, was disre- 
garded like the rest; and the commons began tacitly to recede from them, and endeavoured 
to compromise the question with the crown. By 27 E. III., without adverting to the existing 
provisions, which may therefore seem to be repealed by implication, it is enacted that in 
every charter of pardon, granted at any one’s suggestion, the suggestor’s name, and the 
grounds of his suggestion shall be expressed, that if the same be found untrue, it may be dis- 
allowed. And in 13 R. II., we are surprised to find the commons requesting that pardons 
might not be granted, as if the subject were wholly unknown to the law; the king protesting 
in reply, that he will save his liberty and legality, as his progenitors had done before, but 
conceding some regulations, far less remedial than what were provided already by the 27th of 
Edward II. Pardons make a pretty large head in Brook’s Abridgment, and were undoubtedly 
granted without scruple by every one of ourkings. A pardon obtained in a case of peculiar 
atrocity is the subject of a specific remonstrance in 23 H. VI. 

2 A strange policy, for which no rational cause can be alleged, kept Wales, and even 
Cheshire, distinct from the rest of the kingdom, Nothing could be more injurious to the 
adjacent countries. Upon the credit of their immunity from the jurisdiction of the king’s 
courts, the people nf Cheshire broke with armed bands into the neighbouring coynties, 
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It is perhaps the most meritorious part of Edward I.’s government, 
that he bent all his power to restrain these breaches of tranquillity. 
One of his salutary provisions is still in constant use, the statute of 
coroners. Another more extensive, and, though partly obsolete, the 
foundation of modern laws, is the statute of Winton, which, reciting, 
that “from day to day robberies, murders, burnings, and theft be more 
often used than they have been heretofore, and felons cannot be 
attainted by the oath of jurors, which had rather suffer robberies on 
strangers to pass without punishment, than indite the offenders, of 
whom great part be people of the same country, or at the least, if the 
offenders be of another country, the receivers be of places near,” enacts 
that hue and cry shall be made upon the commission of a robbery, and 
that the hundred shall remain answerable for the damage, unless the 
felons be brought to justice. Jt may be inferred from this provision, 
that the ancient law of frank-pledge, though retained longer in form, 
had lost its efficiency. By the same act, no stranger or suspicious 
person was to lodge even in the suburbs of towns; the gates were to 
be kept locked from sunset to sunrising ; every host to be answerable 
for his guest; the highways to be cleared of trees and underwood for 
two hundred feet on each side; and every man to keep arms, accord- 
ing to his substance, in readiness to follow the sheriff on hue and cry 
raised after felons.) The last provision indicates that the robbers 
plundered the country in formidable bands. One of these, in a subse- 
quent part of Edward’s reign, burned the town of Boston during a fair, 
and obtained a vast booty, though their leader had the ill fortune not 
to escape the gallows. 

The preservation of order throughout the country was originally in- 
trusted, not only to the sheriff, coroner, and constables, but to certain 
magistrates, called conservators of the peace. These, in conformity to 
the democratic character of our Saxon government, were elected by 
the freeholders in their county court. But Edward I. issued commis- 
sions to carry into effect the statute of Winton; and from the be- 
ginning of Edward III.’s reign, the appointment of conservators was 
vested in the crown, their authority gradually enlarged by a series of 
statutes, and their title changed to that of justices. They were em- 
powered to imprison and punish all rioters and other offenders, and 
such as they should find by indictment or suspicion to be reputed 
thieves or vagabonds; and to take sureties for good behaviour from 


perpetrated all the crimes in their power. As to the Welsh frontier, it was constantly almost 
in a state of war, which a very little good sense and benevolence in any one of our shepherds 
would have easily prevented, by admitting the conquered people to partake in equal privi- 
leges with their fellow subjects, Instead of this, they satisfied themselves with aggravating 
the mischief by granting legal reprisals upon Welshmen. Welshmen were absolutely ex- 
cluded from bearing offices in Wales. The English living in the English towns of Wales 
earnestly petition, 23 H. VI., that this exclusion may be kept in force. Complaints of the 
disorderly state of the Welsh frontier are bepeaed as late as 12 Edw. IV. 

It is curious that, so early as 15 Edw, II., a writ was addressed to the earl of Arundel, 
justiciary of Wales, directing him to cause twenty-four discreet persons to be chosen from the 
aorth, and as many from the south of that principality to serve in parliament. And we find 
a similar writ in the zoth of the same king. Willis says, that he has seen a return to one of 
these precepts, much obliterated, but from which it appears that Conway, Beaumaris, and 
Carnarvon returned members. 

1 The statute of Winton was confirmed, and proclaimed afresh by the sheriffs, 7.1L, 
after an era of great disorder, 3 . eva 
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persons of evil fame. Such a jurisdiction was hardly more arbitrarv 
than, in a free and civilised age, it has been thought fit to vest in 
magistrates; but it was ill endured by a people who placed their 
notions of liberty in personal exemption from restraint, rather than any 
political theory. An act having been passed (2 R. II.) in consequence 
of unusual riots and outrages, enabling magistrates to commit the 
ringleaders of tumultuary assemblies without waiting for legal process 
till the next arrival of justices of gaol delivery, the commons petitioned 
next year against this “horrible grievous ordinance,” by which “ every 
freeman in the kingdom would be in bondage to these justices,” con- 
trary to the great charter, and to many statutes, which forbid any man 
to be taken without due course of law.? So sensitive was their jealousy 
of arbitrary imprisonment, that they preferred enduring riot and 
robbery to chastising them by any means that might afford a precedent 
to oppression, or weaken men’s reverence for Magna Charta. 

There are two subjects remaining to which this retrospect of the 
state of manners naturally leads us, and which I would not pass un- 
noticed, though not absolutely essential to a constitutional history ; 
because they tend in a very material degree to illustrate the progress 
of society, with which civil liberty and regular government are closely 
connected. These are, first, The servitude or villenage of the peasan- 
try, and their gradual emancipation from that condition ; and secondly, 
The continual increase of commercial intercourse with foreign coun- 
tries. But as the latter topic will fall more conveniently into the next 
part of this work, I shall postpone its consideration for the present. 

In a former passage I have remarked of the Anglo-Saxon ceorls, 
that neither their situation nor that of their descendants for the earlier 
reigns after the Conquest appears to have been mere servitude. But 
from the time of Henry II., as we learn from Glanvil, the villein so 
called was absolutely dependent upon his lord’s will, compelled to un- 
limited services, and destitute of property, not only in the land he 
held for h*s maintenance, but in his own acquisitions. Ifa villein pur- 
chased or inherited land, the lord might seize it; if he accumulated 
stock, its possession was equally precarious. Against his lord he had no 
right of action ; because his indemnity in damages, if he could have 
recovered any, might have been immediately taken away. If he fled 
from his lord’s service, or from the land which he held, a writ issued 
de nativitate proband4, and the master recovered his fugitive by law. 
His children were born to the same state of servitude ; and contrary 
to the rule of the civil law, where one parent was free, and the other 
in villenage, the offspring followed their father’s condition.’ 


1 The institution excited a good deal of ill-will, even before these strong acts were passed. 
Many petitions of the commons in the 28th E. III., and other years, complain of it. 

2 It may be observed that this act, 2 E. II., was not founded on a petition, but on the king’s 
answer; so that the commons were not real parties to it, and accordingly call it an ordinance 
in their present petition. This naturally increased their animosity in treating it as an in- 
fringement of the subject's right. s , 

3 According to Bracron, the bastard of a nief, or female villein, was born in servitude; and 
where the parents lived on a villein tenement, the children of a neif, even though married to 
a freeman, were villeins. But Littleton lays down an opposite doctrine, that a bastard was 
necessarily free ; because, being the child of no father in the contemplation of law, he could 
not be presumed to inherit servitude from any one; and makes no distinction as to the parent’s 
residence. I merely take notice of this change in the law between the reigns of Henry III. 
and Edward IV., as an instance of the bias which the judges showed in favour of persona} 
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This was certainly a severe lot ; yet there are circumstances which 
materially distinguish it from slavery. The condition of villenage, at 
least in later times, was perfectly relative ; it formed no distinct order 
in the political economy. No man was a villein in the eye of law, 
unless his master claimed him : to all others he was a freeman, and 
might acquire, dispose of, or sue for property without impediment. 
Hence Sir E. Coke argues, that villeins are included in the 29th 
article of Magna Charta: “ No freeman shall be disseised nor impri- 
soned.”! For murder, rape, or mutilation of his villein, the lord was 
indictable at the king’s suit ; though not for assault or imprisonment, 
which were within the sphere of his seignorial authority.2 

This class was distinguished into villeins regardant, who had been 
attached from time immemorial to a certain manor, and villeins in 
gross, where such territorial prescription had never existed, or had 
been broken. In the:condition of these, whatever has been said by 
some writers, I can find no manner of difference ; the distinction was 
merely technical, and affected only the mode of pleading. The 
term, in gross, is appropriated in our legal language to property held 
absolutely, and without reference to any other. Thus it is app'ied to 


rights of advowson or of common, when possessed simply, and not as’ 


incident to any particular lands. And there can be no doubt that it 
was used in the same sense for the possession of a villein. But there 
was a Class of persons, sometimes inaccurately confounded with vil- 
leins, whom it is more important to separate. Villenage had a double 
sense, as it related to persons or to lands. As all men were free or 
villeins, so all lands were held by a free or villein tenure. This great 
division of tenures was probably derived from the bocland and folk- 


freedom. Another, if we can rely upon it, is more important. In the reign of Henry II., a 
freeman marrying a nief and settling ona villein tenement, lost the privileges of freedom 
during the time of his occupation ; legem terrze quasi nativus amittit. This was consonant to 
the customs of some other countries, some of which went further, and treated such a person 
for ever asa villein. But, on the contrary, we find in Britton, a century later, that the nief 
herself by such a marriage became free during the coverture. 

1] must confess that I have some doubts how far this was law at the epoch of Magna 
Charta. Glanvil and Bracton both speak of the status villenagiz, as opposed to that of 
liberty, and seem to consider it as a civil condition, not a merely personal relation. The civil 
law and the French treatise of Beaumanoir hold the same language. And Sir Robert Cotton 
maintains without hesitation, that villeins are not within the 29th section of Magna Charta, 
** being excluded by the word liber.” Britton, however, a little after Bracton, says that in an 


action the villein is answerable to all men, and all mento him. And later judges, in favorem — 


libertatis, gave this construction to the villein’s situation, which must therefore be considered 
as the clear law of England in the fourteenth and fifteenth centuries, 

2 Littleton speaks only of an appeal in the two former cases; but an indictment is & 
fortiori; and he says, sect. 194, that an indictment, though not an appeal, lay against the 
lord for maiming his villein. ® 

3 Gurdon supposes the villein in gross to have been the Lazzus or Servus of early times, a 
domestic serf, and of an inferior species to the cultivator, or villein regardant. Unluckily, 
Bracton and Littleton do not confirm this notion, which would be convenient enough; for in 
Domesday-book there is a marked distinction between the Servi and Villani. Blackstone 
expresses himself inaccurately when he says the villein in gross was annexed to the person 
of the lord, and transferable by deed from one owner to another. By this means indeed a 
villein regardant would become a villein in gross, but all villeins were alike liable to be sold 
by their owners. Mr Hargrave supposes that villeins in gross were numerous, drawing this 
inference from the few cases relative to them that occur in the Year-books. And certainly 
the form of the writ de nativitate probanda, and the peculiar evidence it required, which may 
be found in Fitzherbert’s Natura Brevium, or in Mr H.’s argument, are only applicable to the 
other species. It isa doubtful point whether a freeman could, in contemplation of law, become 
a villein in gross, though his confession in a court of record, upon a suit already commenced 
(for this was requisite,) would stop him from claiming his liberty; and hence Bracton speaks 
of this proceeding as a mode by which a freeman might fall into servitude. 
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land of Saxon times. As a villein might be enfeoffed of frecholds, 
though they lay at the mercy of his lord, so a freeman might hold 
tenements in villenage. In this case, his personal liberty subsisted 
along with the burthens of territorial servitude. He was bound to 
arbitrary service at the will of the lord, and he might by the same will 
be at any moment dispossessed ; for such was the condition of his 
tenure. But his chattels were secure from seizure, his person from 
injury, and he might leave the land whenever he pleased. 

From so disadvantageous a condition as this of villenage, it may 
cause some surprise that the peasantry of England should have ever 
emerged. The law incapacitating a villein from acquiring puoperty, 
placed, one would imagine, an insurmountable barrier in the way of 
his enfranchisement. It followed. from thence, and is positively said 
by Glanvil, that a villein could not buy his freedom, because the price 
he tendered would already belong to his lord. And even in the case 
of free tenants in villenage, it is not easy to comprehend how their 
uncertain and unbounded services could ever pass into slight pecu- 
niary commutations; much less how they could come to maintain 
themselves in their lands, and mock the lord with a nominal tenure 
according to the custom of the manor. 

This, like many others relating to the progress of society, is a very 
obscure inquiry. We can trace the pedigree of princes, fill up the 
catalogue of towns besieged and provinces desolated, describe even 
the whole pageantry of coronations and festivals, but we cannot recover 
the genuine history of mankind. It has passed away with slight and 
partial notice by contemporary writers ; and our most patient industry 
can hardly at present put together enough of the fragments to suggest 
a tolerably clear representation of ancient manners and social life. I 
cannot profess to undertake what would require a command of books 
as well as leisure beyond my reach; but the following observations 
may tend a little to illustrate our immediate subject, the gradual ex- 
tinction of villenage. 

If we take what may be considered as the simplest case, that of a 
manor divided into demesne lands of the lord’s occupation, and those 
-in the tenure of his villeins, performing all the services of agriculture 
for him, it is obvious that his interest was to maintain just so many of 
these as his estate required for its cultivation, Land, the cheapest of 
articles, was the price of their labour ; and though the law did not 
compel him to pay this or any other price, yet necessity, repairing in 
some degree the law’s injustice, made those pretty secure of food and 
dwellings, who were to give the strength of their arms for his advan- 
tage. But in course of time, as alienations of small parcels of manors 
to free tenants came to prevail, the proprietors of land were placed in 
a new situation relatively to its cultivators. The tenements in villen- 
age, whether by law or usage, were never separated from the lordship, 
while its domain was reduced to a smaller extent, through sub-infeud- 
ations, sales, or demises for valuable rent. The purchasers under 
these alienations had occasion for labourers ; and these would be free 
servants in respect of such employers, though in villenage to their 
original lord. As he demanded less of their labour, through the 
diminution of his domain, they had more to spare for other masters ; 
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and retaining the character of villeins and the lands they held by that 
tenure, became hired labourers in husbandry for the greater part of 
the year, It is true, that all their earnings were at the lord’s disposal, 
and that he might have made a profit of their labour, when he ceased 
to require it for his own land. But this, which the rapacity of more 
commercial times would have instantly suggested, might escape a 
feudal superior, who, wealthy beyond his wants, and guarded. by the 
haughtiness of ancestry against the love of such pitiful gains, was 
better pleased to win the affection of his dependants than to improve 
his fortune at their expense. 

The services of villenage were gradually rendered less onerous and 
uncertain. Those of husbandry indeed are naturally uniform, and 
might be anticipated with no small exactness. Lords of generous 
tempers granted indulgences, which were either intended to be, or 
readily became perpetual. And thus, in the time of Edward I., we 
find the tenants in some manors bound only to stated services, as 
recorded in the lord’s book.1 Some of these, perhaps, might be 
villeins by blood; but free tenants in villenage were still more likely 
to obtain this precision in their services ; and from claiming a cus- 
tomary right to be entered in the court-roll upon the same terms as 
their predecessors, prevailed at length to get copies of it for their 
security. Proofs of this remarkable transformation from tenants in 
villenage to copyholders are found in the reign of Henry III. I do 
not know, however, that they were protected, at so early an epoch, in 
the possession of their estates. But it is said in the year-book of the 
forty-second of Edward III., to be “ admitted for clear law, that if the 
customary tenant or copyholder does not perform his services, the lord 
may seize his land as forfeited.”2 It seems implied herein, that so 
long as.the copyholder did continue to perform the regular stipulations 
of his tenure, the lord was not at liberty to divest him of his estate ; 
and this.is, said .to be confirmed:‘by a:passage in Britton, which has 
escaped my search ; though Littleton intimates that copyholders could 
have no- remedy against their lord.* However, in the reign of Edward 
IV., this was put out of doubt by the judges, who permitted the copy- 
holder ‘to bring his action of trespass against the lord for dispos- 
session. i ; 

While some of the more fortunate villeins crept up into property as 
well as freedom under the name of copyholders, the greater part en- 
franchised themselves in a different manner. The law, which treated 


1 A passage in local history rather seems to indicate that some kind of delinquency was 
usually alleged, and some ceremony employed, before the lord entered on the viilein’s land. 
In Gissing manor, 39 E. IlI., the jury present that W. G., a villein by blood, was a rebel, 
and ungrateful toward his lord, for which all his tenements were seized. His offence was 
the having said that the lord kept four stolen sheep in his field. 

2 By the extent-roll of the manor of Brisingham in Norfolk in 1254, it appears that there 
were then ninety-four copyholders, and six cottagers in villenage; the former performing 
many but determinate services of labour for the lord. 

' 3 A copyholder without legal remedy may seem little better than a tenant in mere villenage, 
except inname. But though from the relation between the lord and copyholder the latter 
might not be permitted to sue his superior, yet it does not follow that he might not bring his 
action against any person acting under the lord’s direction, in which the defendant could not 
set up an illegal authority ; just as, although no writ runs against the king, his ministers or 
officers are not justified in acting under his command contrary to law. I wish this note to be 
considered as correcting one in p. 102, where I have said that a similar law in France rene 
dered the distinction between a serf and a homme de poote little more than theoretical, 
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them so harshly, did not take away the means of escapé, nor was this. 
-amiatter of difficulty in such a country as England. To this indeed 
the unequal progression of agriculture and population in different coun- 
ties would have naturally contributed. Men emigrated, as they always | 
must, in search of cheapness or employment, according to the tide of 
human necessities. But the villein, who had.no additional ‘motive to: 
urge his steps away from his native place, might well hope to be for-; 
gotten or undiscovered, when he breathed a freer air, and engaged his 
voluntary labour to a distant master. The lord had indeed an action; 
_ against him; but there was so little communication between remote’ 
parts of the country, that it might be deemed his fault or singular ill- 
fortune if he were compelled to defend himself. Even in that case, 
the law inclined to favour him ; and so many obstacles were thrown in 
the way of these suits to reclaim fugitive villeins, that they could not - 
have operated materially to retard their general enfranchisement.! In 
one case, indeed, that of unmolested residence for a year and a day 
within a walled city or borough, the villein became free, and the lord 
was absolutely barred of his remedy.: This provision is contained even’ 
in the laws of William the Conqueror, as contained in Hoveden, and 
if it be not an interpolation, may: be supposed to have hada view to’ 
strengthen the population of those places which were designed for 
garrisons. This law, whether of William or not, is unequivocally men- 
tioned by Glanvil. Nor was it a mere letter. According to a record 
in the sixth of Edward II., Sir John Clavering sued eighteen villeins 
of his manor of Cossey, for withdrawing themselves therefrom with 
their chattels ; whereupon a writ was directed to them ; but six of the 
number claimed to be freemen, alleging the Conqueror’s charter, and 
offering to prove that they had lived in Norwich, paying scot and lot, 
about thirty years ; which claim was admitted.? 43 
By such means, a large proportion of the peasantry, before ‘the 
“middle of the fourteenth century, had become hired labourers instead 
of villeins, We first hear of them, on a grand scale, in an ordinance 
made by Edward 111., in the twenty-third year of his reign.» This was’ 
just after the dreadful pestilence of 1348; and it recites that the num- 
ber of workmen and servants having been greatly reduced by that 
calamity, the remainder demanded: excessive wages from their em- 
ployers. “Such an enhancement in the price of labour, though founded 
exactly on the same principles as’regulate the value of any other com- 
modity, is too frequently treated as a sort of crime by lawgivers, who 
seem to grudge the poor that transient melioration of their lot which 
the progress of population, or other analogous circumstances, will, 
without any interference, very rapidly take away. This ordinance 
therefore enacts, that every man in England, of whatever condition, 
bond or free, of able body, and within sixty years of age, not living of 
his own, nor by any trade, shall be obliged, when required, to serve any 
master who is willing to hire him at such wages as were usually paid 
three years since, or for some time preceding ; provided, that the lords 
of villeins or tenants in villenage shall have the preference of their 


1 See the rules of pleading and evidence in questions of villenage fully stated in Mr Har- 
grave’s argument in the case of Somerset. side . 

2 I know not how far this. privilege was supposed to be impaired by the statute 34 E. IL, 
which, however, might, I should conceive, very well stand along with it. 
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labour, so that they retain no more than shall be necessary for them, 


More than these old wages is strictly forbidden to be offered, as well, 


as demanded. No one is permitted, under colour of charity, to give 
alms to a beggar. And, to make some compensation to the inferior 
classes for these severities, a clause is inserted, as wise, just, and 
practicable as the rest, for the sale of provisions at reasonable 
prices. 

This ordinance met with so little regard that a statute was made in 
parliament two yeats after, fixing the wages of all‘ artificers and hus- 
bandmen, with regard to the nature and season of their labour. From 
this time it became a frequent complaint of the commons, that the 
statute of labourers was not kept. The king had in this case, probably, 
no other reason for leaving their grievance unredressed than his in- 
ability to change the order of Providence. A silent alteration had been 
wrought in the condition and character of the lower classes during the 
reign of Edward II]. This was the effect of increased knowledge and 
refinement, which had been making a considerable progress for full half- 
a-century, though they did not readily permeate the cold region of 
poverty and ignorance. It was natural that the country people, or 
outlandish folk, as they were called, should repine at the exclusion 
from that enjoyment of competence, and security for the fruits of their 
labour, which the inhabitants of towns so fully possessed. The 
fourteenth century was, in many parts of Europe, the age when a 
sense of political servitude was most keenly felt. Thus the insurrec- 
tion of the Jacquerie in France about the year 1358 had the same 
character, and resulted in a great measure from the same Causes as 
that of the English peasants in 1382, And we may account ina similar 
manner for the democratical tone of the French and Flemish cities, 
au for the prevalence of a spirit of liberty in Germany and Switzer- 
and. 

I do not know whether we should attribute part of this revolutionary 
concussion to the preaching of Wicliffe’s disciples, or look upon both 
one and the other as phenomena belonging to that particular epoch in 
the progress of society. New principles, both as to civil rule and re- 
ligion, broke suddenly upon the uneducated mind, to render it bold, 
presumptuous, and turbulent. But at least I make little doubt that 
the dislike of ecclesiastical power, which spread so rapidly among the 
people at this season, connected itself with a spirit of insubordination 
and an intolerance of political subjection. Both were nourished by 
the same teachers, the lower secular clergy ; and however distinct we 
may think a religious reformation from a civil anarchy, there was a 
good deal common in the language, by which the populace were in- 
flamed to either one or the other. Even the scriptural moralities 
which were then exhibited, and which became the foundation of our 
theatre, afforded fuel to the spirit of sedition. The common original, 
and common destination of mankind, with every other lesson of 
equality which religion supplies to humble or to console, were dis- 
played with coarse and glaring features in these representations. The 
familiarity of such ideas has deadened their effect upon our minds; 
but when a rude peasant, surprisingly destitute of religious instruction 


during that corrupt age of the church, was led at once to these im- 


2 


The Poll-Tax and Rebellion of Wat Tyler. 245 


pressive truths, we cannot be astonished at the intoxication of mind 
they produced.! 

Though I believe that, compared at least with the aristocracy of 
other countries, the English lords were guilty of very little cruelty or 
injustice, yet there were circumstances belonging to that period which 
might tempt them to deal more hardly than before with their peas- 
antry. The fourteenth century was an age of greater magnificence 
than those which had preceded, in dress, in ceremonies, in buildings ; 
foreign luxuries were known enough to excite an eager demand among 
the higher ranks, and yet so scarce as to yield inordinate prices ; while 
the landholders were on the other hand impoverished by heavy and 
_ unceasing taxation. Hence it is probable that avarice, as commonly 

happens, had given birth to oppression; and if the gentry, as I am 
inclined to believe, had become more attentive to agricultural im- 
provements, it is reasonable to conjecture that those whose tenure 
obliged them to unlimited services of husbandry were more harassed, 
than under their wealthy and indolent masters in preceding times. 

The storm that almost swept away all bulwarks of civilised and 
regular society seems to have been long in collecting itself. Perhaps 
_ amore sagacious legislature might have contrived to disperse it ; but 
the commons only presented complaints of the refractoriness with 
which villeins and tenants in villenage received their due services, 
and the exigencies of government led to the fatal poll-tax of a groat, 
which was the proximate cause of the insurrection. By the demands 
of these rioters, we perceive that territorial servitude was far from 
extinct; but it should not be hastily concluded that they were all per- * 
sonal villeins, for a large proportion were Kentish-men, to whom that 
condition could not have applied ; it being a good bar to a writ de 
nativitate probanda, that the party’s father was born in the county of 
Kent. 

After this tremendous rebellion, it might be expected that the legis- 
lature would use little indulgence towards the lower commons. Such 
unhappy tumults are doubly mischievous, not more from the imme- 
diate calamities that attend them, than from the fear and hatred of 
the people which they generate in the elevated classes. ‘The general 
charter of manumission extorted from the king by the rioters at Black- 
heath was annulled by proclamation to the sheriffs ;2 and this revoca- 
tion approved by the lords and commons in parliament ; who added, 
as was very true, that such enfranchisement could not be made with- 
out their consent ; “ which they would never give to save themselves 


1] have been more influenced by natural probabilities t!.an testimony in ascribing this effect 
to Wicliffe’s innovations, because re historians are prejudiced witnesses against him. Several 
of them depose to the connexion between his opinions and the rebellion of 1382; especially 
Walsingham. This implies no reflection upon Wicliffe, any more than the crimes of the ana- 
baptists in Munster do upon Luther. Every one knows the distich of John Ball, which com- 


prehends the essence of religious democracy :— 


“ When Adam delved and Eve span, 
Where was then the gentleman?” 


The sermon of this priest, as related by Walsingham, derives its argument for equality from 
the common origin of the species. He is said to have been a discipie of Wicliffe. 

2 The king holds this bitter language to the villeins of Essex, after the death of Tyler and 
execution of the other leaders had disconcerted them: Rustici quidem fuistis et estis, in bor 
dazio permanebitis, non ut hactenus, sed incomparabiliter viliori, &, 
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trom perishing altogether in one day.” ‘Riots were turned’ into tréa- 
son byan act of the same parliament.) By a very harsh statute in the 
twelfth of Richard IJ., no servant or labourer could depart, even at the 
expiration of his service, from the hundred in which he lived, without 
permission under the king’s seal ; nor might any who had been bred 
_to husbandry till: twelve years old exercise any other calling. A few — 
years afterwards, the commons petitioned that villeins might not put 
their children to school, in order to advance them by the church ; 
“and-this for the honour of all the freemen of the kingdom.” In 
the same parliament they complained, that villeins fly to cities and 
boroughs, whence their masters cannot recover them; and, if they 
attempt it, are hindered by the’ people ; and prayed that the lords 
might. seize their villeins in such places, without regard to the fran- 
chises thereof, But on both these petitions the king put in a negative.? 

From henceforward we find little notice taken of villenage in parlia- 
mentary records, and there seems to have been a rapid tendency to its . 
entire abolition. But the fifteenth century is barren of materials ; and 
we can only infer that as the same causes, which in Edward III.’s 
time had converted a large portion of the peasantry into free labourers, 
still continued to operate, they must silently have extinguished the 
whole system of personal and territorial servitude. The latter indeed 
was essentially changed by the establishment of the law of copyhold. 

I cannot presume to conjecture in what degree voluntary manumiis- 
sion is to be reckoned among the means that contributed to the aboli- 
tion of villenage. Charters of enfranchisement were very common 
upon the continent.. They may perhaps have been less so in England. 
Indeed the statute de donis must have operated very injuriously to 
prevent the enfranchisement of villeins regardant, who were entailed 
along with the land. Instances, however, occur from time to time ; 
and we cannot expect to discover many. One appears as early as the 
fifteenth year of Henry III., who grants to all persons born or to be 
born within his village of Contishall, that they shall be free from all 
villenage in body and blood, paying an aid of twenty shillings to knight 
the king’s eldest son, and six shillings a year asa quit rent. So, in the 
twelfth of Edward III., certain of the king’s villeins are enfranchised 
on payment of a fine. In strictness of law, a fine from the villein for 
the sake of enfranchisement was nugatory, since all he could possess 
was already at his lord’s disposal. But custom: and equity might 
easily introduce different maxims ; and it was plainly for the lord’s in- 
terest to encourage his tenants in the acquisition of money to redeem 
themselves, rather than to quench the exertions of their industry by 
availing himself of an extreme right. Deeds of enfranchisement occur 
in the reigns of Mary and Elizabeth ;* and perhaps a commission of 
the latter princess in 1574, directing the enfranchisement of her bond- 


1 The words are, riot et rumour 7’autres semblables; rather a general way of creating a 
new treason; but panic puts an end to jealousy. 

2 The statute 7 H. IV. enacts that no one shall put his son or daughter apprentice to any 
trade in a borough, unless he have land or rent to the value of twenty shillings a year, but 
that any one may put his children to school.. The reason assigned is ie scarcity of labourers 
in husbandry, in consequence of people living in Uf/and apprenticing their children. 

3 It is said in a modern book that villenage was very rare in Scotland, and even that no in- 
stance exists in records of an estate sold with the labourers and their families attached to the 
ean Ht Chalmers, in his Caledonia, has brought several proofs that this assertion ig 

eral, 
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men and bondwomen on certain manors upon payment of a fine, is 
the last unequivocal testimony to the existence of villenage,—Barring- 
zon, ubi supra, from Rymer,—though it is highly probable that it 
existed in remote parts of the country some time longer. 

From this general view of the English constitution, as it stood about 
the time of Henry VI., we must turn our eyes to the political revolu- 


tions which clouded the latter years of his reign. . The minority of this 


prince, notwithstanding the vices and dissensions of his court, and the 
inglorious discomfiture of our arms in France, was not, perhaps, a 
calamitous period. The country grew more wealthy ; the law was, on 
the whole, better observed ; the power of parliament more complete 
and effectual than in preceding times. But Henry’s weakness of under- 
standing, becoming evident as he reached manhood, rendered his reign 
a perpetual minority. His marriage with a princess of strong mind, 
but ambitious and vindictive, rather tended to weaken the government, 
and to accelerate his downfall ; a certain reverence that had been paid 
to the gentleness of the king’s disposition being overcome by her un- 
popularity. By degrees, Henry’s natural feebleness degenerated almost 
into fatuity ; and this unhappy condition seems to have overtaken him 
nearly about the time when it became an arduous task to withstand 
the assault in preparation against his government. This may properly 
introduce a great constitutional subject, to which some peculiar cir- 
cumstances of our own age have imperiously directed the consideration 
of parliament. Though the proceedings of 1788 and 1810 are un- 
doubtedly precedents of far more authority than any that can be de- 
rived from our ancient history, yet as the seal of the legislature has not 
yet been set upon this controversy, it is not perhaps altogether beyond 
the possibility of future discussion ; and, at least, it cannot be unin- 
teresting to look back on those parallel or analogous cases, by which 
the deliberations of parliament upon the question of regency were 
recently guided. ’ 
- While the kings of England retained their continental dominions, 
and were engaged in the wars to which those gave birth, they were, of 
course, frequently absent from this country. Upon such occasions, 
the administration seems at first to have devolved officially on the 
justiciary, as chief servant of the crown. But Henry III. began the: 
practice of appointing lieutenants, or guardians of the realm, (custodes 
regni,) as they were more usually termed, by way of temporary substi- 
tutes. They were usually nominated by the king without consent of 
parliament; and their office carried with it the right of exercising all 
the prerogatives of the crown, It was, of course, determined by the 
king’s return ; and a distinct statute was necessary in the reign of 
Henry V., to provide that a parliament called by the guardian of the 
realm, during the king’s absence, should not be dissolved by that event. 
The most remarkable circumstance attending those lieutenancies was, 
that they were sometimes conferred on the heir-apparent during his 
infancy. The Black Prince, then duke of Cornwall, was left guardian 
1 There are several later cases reported wherein villenage was pleaded, and one of them as 
Jate as the fifteenth of James I. It is obvious that judgment was in no case given in favour 
of the plea; so that we can infer nothing as to the actual continuance of villenage. 


' It is remarkable, and may be deemed a proof of legal pedantry, that Sir E. Coke, while he 
Gilates on the law of villenage, neyer intimates that it was become antieuated, 
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of the realm in 1339, when he was but ten years old;! and Richard, 
his son, when still younger, in 1372, during Edward III.’s last expedi- 
tion into France. 

These do not, however, bear a very close analogy to regencies in the 
stricter sense, or substitutions during the natural incapacity of the 
sovereign. Of such there had been several instances, before it became 
necessary to supply the deficiency arising from Henry’s derangement. 
1. At the death of John, William Earl of Pembroke assumed the title 
of rector regis et regni, with the consent of the loyal barons who had 
just proclaimed the young king, and probably conducted the govern- 
ment in a great measure by their advice. But the circumstances were 
too critical, and the time is too remote, to give this precedent any 
material weight. 2. Edward I. being in Sicily at his father’s death, 
the nobility met at the Temple church, as we are informed by a con- 
temporary writer, and, after making a new great seal, appointed the 
archbishop of York, Edward earl of Cornwall, and the earl of Glou- 
cester, to be ministers and guardians of the realm; who accordingly 
conducted the administration in the king’s name until his return. It 
is here observable, that the earl of Cornwall, though nearest prince of 
the blood, was not supposed to enjoy any superior title to the regency, 
wherein he was associated with two other nobles. But while the crown 
itself was hardly acknowledged to be unquestionably hereditary, it 
would be strange if any notion of such a right to the regency had been © 
entertained, 3. At the accession of Edward III., then fourteen years 
old, the parliament, which was immediately summoned, nominated 
four bishops, four earls, and six barons as a standing council, at the 
head of which the earl of Lancaster seems to have been placed, to 
advise the king in all business of government. It was an article in the 
charge of treason, or, as it was then styled, of accroaching royal power, 
against Mortimer, that he intermeddled in the king’s household with- 
out the assent of this council. They may be deemed therefore a-sort 
of parliamentary regency, though the duration of their functions does 
not seem to be defined. 4. The proceedings at the commencement of 
the next reign are more worthy of attention. Edward III. dying June 
21, 1377, the keepers of the great seal next day, in absence of the 
chancellor beyond sea, gave it into the young king’s hands before his 
council, He immediately delivered it to the duke of Lancaster, and 
the duke to Sir Nicholas Bonde for safe custody. Four days after- 
wards, the king in council delivered the seal to the bishop of St 
Davids, who affixed it the same day to divers letters patent. Richard 
was at this time ten years and six months old; an age certainly very 
unfit for the personal execution of sovereign authority. Yet he wag 
supposed capable of reigning without the aid of a regency. This 
might be in virtue of a sort of magic ascribed by lawyers to the great 
seal, the possession of which bars all further inquiry, and renders any 
government legal. The practice of modern times, requiring the con- 
stant exercise of the sign-manual, has made a public confession of 
incapacity necessary in many cases, where it might have been con- 
cealed or overlooked in earlier periods of the constitution. But, though 


1 This prince having been sent to Antwerp, six commissioners were appointed to o 
parliament, ; iba as BAERS ti ie 
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no one was invested with the office of regent, a council of twelve was 
nained by the prelates and peers at the king’s coronation, July 16, 
1377, without whose concurrence no public measure was to be carried 
into effect. I have mentioned in another place the modifications 
introduced from time to time by parliament, which might itself be 
deemed a great council of regency during the first years of Richard. 

5. The next instance is at the accession of Henry VI. This prince 
was but nine months old at his father’s death ; and whether from a 
more evident incapacity for the conduct of government in his case 
than in that of Richard II., or from the progress of constitutional prin- 
ciples in the forty years elapsed since the latter’s accession, far more 
regularity and deliberation were shown in supplying the defect in the 
executive authority. Uponthe news arriving that Henry V. was dead, 
several lords, spiritual and temporal, assembled, on account of the 
imminent necessity, in order to preserve peace, and provide for the 
exercise of offices appertaining to the king. These peers accordingly 
issued commissions to judges, sheriffs, escheaters, and others for 
various purposes, and writs for a new parliament. This was opened 
by commission under the great seal directed to the duke of Gloucester, 
in the usual form, and with the king’s teste. Some ordinances were 
made in this parliament by the duke of Gloucester as commissioner, 
and some in the king’s name. The acts of the peers who had taken 
on themselves the administration, and summoned parliament, were 
confirmed. On the twenty-seventh day of its session, it is entered 
upon the roll, that the king, “‘ considering his tender age, and inability 
to direct in person the concerns of his realm, by assent of lords and 
commons, appoints the duke of Bedford, or, in his absence beyond 
sea, the duke of Gloucester, to be protector and defender of the king- 
dom and English church, and the king’s chief counsellor.” Letters 
patent were made out to this effect ; the appointment being, however, 
expressly during the king’s pleasure. Sixteen counsellors were named 
in parliament to assist the protector in his administration ; and their 
concurrence was made necessary to the removal and appointment of 
officers, except some inferior patronage specifically reserved to the 
protector. In all important business that should pass by order of 
council, the whole, or major part, were to be present ; “ but if it were 
such matter that the king hath been accustomed to be counselled of, 
that then the said lords proceed not therein without the advice of my 
lords of Bedford or Gloucester. A few more counsellors were added 
by the next parliament, and divers regulations established for their 
observance. 

‘This arrangement was in contravention of the late king’s testament, 
which had conferred the regency on the duke of Gloucester, in exclu- 
sion of his elder brother. But the nature and spirit of these proceed- 
ings will be better understood by a remarkable passage in a roll of a 
later parliament ; where the House of Lords, in answer to a request of 
Gloucester, that he might know what authority he possessed as protec- 
tor, remind him that in the first parliament of the king, “ye desired 


1 J follow the orthography of the roll, which I hope will not be inconvenient to the reader, 
Why this orthography, from obsolete and difficult, so trequently becomes almost modern, as 
will appear in the course of these extracts, I cannot conjecture. The usual irregularity of 
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to have had ye governaunce of yis land; affermyng yat hit belorged 
unto you of rygzt, as well by ye mene of your birth, as by ye laste wylle 
of ye kyng yat was your broyer, whome God assoile ; alleggyng for you 
such groundes and motyves as it was yought to your discretion made 
for your intent ; whereupon, the lords spiritual and temporal assembled 
there in parliament, among which were there my lordes your uncles, 
the bishop of Winchester that now liveth, and the duke of Exeter, 
and your cousin the earl of March that be gone to God, and of War- 
wick, and other in great number that now live, had great and long, 
deliberation and advice, searched precedents of the governail of the 
Jand in time and case semblable, when kings of this land have been 
tender of age, took also information of the laws of the land, of such 
persons as be notably learned therein, and finally found your said 
desire not caused nor grounded in precedent, nor in the law of the 
land; the which the king that dead is, in his life nor might by his last 
will nor otherwise altre, change, nor abroge, without the assent of 
the three estates, nor commit or grant to any person governance or 
rule of this land longer than he lived; but on that other behalf, the 
said lords found your said desire not according with the laws of this 
land, and against the right and fredome of the estates of the same 
land. Howé were it, that it be not thought, that any such thing 
wittingly proceeded of your intent; and nevertheless to keep peace 
and tranquillity, and to the intent to ease and appease you, it was ad- 
vised and appointed by authority of the king, assenting the three 
estates of this land, that ye in absence of my lord, your brother of 
Bedford, should be chief of the king’s council, and devised unto you a 
name different from other counsellors, not the name of tutor, lieutenant, 
governor, nor of regent, nor no name that should import authority of 
governance of the land, but the name of protector and defensor, which 
importeth a personal duty of attendance to the actual defense of the 
land, as well against enemies outward, if case required, as against 
rebels inward, if any were, that God forbid ; granting you therewith 
certain power, the which is specified and contained in an act of the 
said parliament, to endure as long as it liked the king. In the which 
if the intent of the said estates had been, that ye more power and 
authority should have had, more should have been expressed therein ; 
to the which appointment, ordinance, and act, ye then agreed you 
as for your person, making nevertheless protestation, that it was not 
your intent in any wise to deroge, or do prejudice unto my lord your 
brother of Bedford by your said agreement, as toward any right that 
he would pretend or claim in the governance of this land, and as 
toward any pre-eminence that you might have or belong unto you as 
chief of council, it is plainly declared in the said act and articles, sub- 
scribed by my said lord of Bedford, by yourself and the other lords of 
the council.. But as in parliament, to which ye be called upon your 
faith and ligeance as duke of: Glocester, as other lords be, and not 
otherwise, we know no power nor authority that ye have, other than 
ye as duke of. Glocester should have, the king being in parliament, at 
years of mest discretion: We marvailing with all our hearts, that con- 


ancient spelling is hardly sufficient to account for such variations; but if there he any errcy 
it belongs to the superintendents of that publication, and is not mine, 4 
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sidering the open declaration of the authority and power belonging to 
my lord of Bedford, and to you in his absence, and also to the king’s 
council, subscribed purely and simply by my said lord of Bedford, and 
by you, that you should in any wise be stirred or moved not to content 
you therewith, or to pretend you any other: Namely considering that 
the king, blessed be our lord, is sith the time of the said power 
granted unto you, far gone and grown in person, in wit and under- 
standing, and like with the grace of God to occupy his own royal 
power within few years: And forasmuch considering the things and 
causes abovesaid, and other many that long were to write, We lords 
aforesaid pray, exhort, and require you, to content you with the power 
abovesaid and declared, of the which my lord your brother of Bedford, 
the kinz’s eldest uncle, contented him; and that ye none larger power 
desire, wili, nor use ; giving you this that is aboven written for our 
answer to your foresaid demand, the which we will dwell and abide 
With, -withouten variance or changing. Over this beseeching and 
praying you in our most humble and lowly wise, and also requiring 
you in the king’s name, that ye, according to the king’s commandment, 


_ contained in his writ sent unto you in that behalf, come to this his 


present parliament, and intend to the good effect and speed of matters 
to be demesned and treted in the same, like as of right ye owe to do.” 

It is evident that this plain, or rather rude address to the duke of 
Gloucester, was dictated by the prevalence of cardinal Beaufort’s 
party in council and: parliament. But the transactions in the former 
parliament are not unfairly represented ; and comparing them with 
the passage extracted above, we may perhaps be entitled to infer; 1. 
That the king does not possess any constitutional prerogative of ap- 
pointing a regent during the minority of his successor; and 2. That 
neither the heir presumptive, nor any other person, is entitled to exer- 
cise the royal prerogative during the king’s infancy, (or, by parity of 
reasoning, his infirmity,) nor to any title that conveys them; the sole 
right of determining the persons by whom, and fixing the limitations 
under which the executive government shall be conducted in the king’s 
name and behalf, devolving upon the great council of parliament. 

The expression used in the lords’ address to the duke of Gloucester, 
relative to the young king, that he was far gone and grown in person, 
wit, and understanding, was not thrown out in mere flattery. In’two 
years the party hostile to Gloucester’s influence had gained ground 
enough to abrogate his office of protector, leaving only the honorary 
title of chief counsellor. For this the king’s coronation at eight years 
of age, was thought a fair pretence ; and undoubtedly the loss of that 
exceedingly limited authority, which had been delegated to the protec- 
tor, could not have impaired the strength of government. This was 
conducted as before by a selfish and disunited council ; but the king’s 
name was sufficient to legalise their measures, nor-does any objection 
appear'to have been made in parliament to such a mockery of the 
name of monarchy. 

In the year 1454, the thirty-second of Henry’s reign, his unhappy 
malady, transmitted perhaps from his maternal grandfather, assumed 
so decided a character of derangement or imbecility, that parliament 


could no longer conceal from itself the necessity of a more efficient 
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ruler. This assembly, which had been continued by successive proros 
gations for nearly a year, met at Westminster on the 14th of February, 
when the session was opened by the duke of York, as king’s commis 
sioner. Kemp, archbishop of Canterbury aud chancellor of England, 
dying soon afterwards, it was judged proper to acquaint the king at 
Windsor by a deputation of twelve lords with this and other subjects 
concerning his government. In fact, perhaps, this was a pretext 
chosen in order to ascertain his real condition. These peers reported 
to the lords’ house, two days afterwards, that they had opened to his 
majesty the several articles of their message, but “could get no 
answer ne sign for no prayer ne desire,’ though they repeated their 
endeavours at three different interviews. This report, with the in- 
struction on which it was founded, was, at their prayer, entered of 
record in parliament. Upon so authentic a testimony of their sove- 
reign’s infirmity, the peers, adjourning two days for solemnity or deli- 
beration, “elected and nominated Richard, duke of York, to be 
protector and defender of the realm of England during the king’s 
pleasure.” The duke, protesting his insufficiency, requested “that in 
this present parliament, and by authority thereof, it be enacted, that 
of yourself and of your ful and mere disposition, ye desire, name, and 
call me to the said name and charge, and that of any presumption of 
myself, I take them not upon me, but only of the due and humble 
obeisance that I owe to do unto the king, our most dread and sove- 
reign lord, and to you the peerage of this land, in whom, by the occa- 
sion of the infirmity of our said sovereign lord, resteth the exercise of 
his authority, whose noble commandments I am as ready to perform 
and obey as any his liegeman alive, and that at such time as it shall 
please our blessed Creator to restore his most noble person to health- 
ful disposition, it shall like you so to declare and notify to his good 
grace.” To this protestation the lords answered, that for his and their 
discharge, an act of parliament should be made, conformably to that 
enacted in the king’s infancy, since they were compelled by an equal 
necessity again to choose and name a protector and defender. And to 
the duke of York’s request to be informed how far the power and 
authority of his charge should extend, they replied, that he should be 
chief of the king’s council, and “ devised therefore to the said duke a 
name different from other counsellors, not the name of tutor, lieu- 
tenant, governor, nor of regent, nor no name that shall import 
authority of governance of the land, but the said name of protector 
and defensor ;” and so forth, according to the language of their former 
address to the duke of Gloucester. .An act was passed accordingly, 
constituting the duke of York protector of the church and kingdom, 
and chief counsellor of the king during the latter’s pleasure; or until 
the prince of Wales should attain years of discretion, on whom the 
said dignity was immediately to devolve. The patronage of certain 
spiritual benefices was reserved to the protector, according to the pre- 
cedent of the king's minority, which parliament was resolved to follow 
in every particular. 

It may be conjectured, by the provision made in favour of the prince 
of Wales, then only two years old, that the king’s condition was sup- 
posed to be beyond hope of restoration, But in about nine months he 
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recovered sufficient speech and recollection to supersede the duke ot 
York's protectorate! The succeeding transactions are matter of 
familiar, though not, perhaps, very perspicuous history. ‘he king was 
a prisoner in his enemies’ hands after the affair at St Albans,2? when 
parliament met in July 1455. In this session little was done, except 
renewing the strongest oaths of allegiance to Henry and his family. 
But the two houses meeting again after a prorogation to November 12, 
during which time the Duke of York had strengthened his party, and 
_ Was appointed by commission the king’s lieutenant to open the parlia- 
ment, a proposition was made by the commons, that “whereas the 
king had deputed the duke of York as his commissioner to proceed in 
this parliament, it was thought by the commons, that if the king here- 
after could not attend to the protection of the country, an able person 
-should be appointed protector, to whom they might have recourse for 
redress of injuries; especially as great disturbances had lately arisen 
in the west through the feuds of the earl of Devonshire and lord Bon- 
ville. The archbishop of Canterbury answered for the lords, that they 
would take into consideration what the commons had suggested. 
Two days afterwards, the latter appeared again with a request con- 
veyed nearly in the same terms. Upon their leaving the chamber, the 
archbishop, who was also chancellor, moved the peers to answer what 
should be done in respect of the request of the commons; adding that 
“it is understood, that they will not further proceed in matters of par- 
liament, to the time that they have answer to their desire and request.” 
This naturally ended in the re-appointment of the duke of York to his 
charge of protector. The commons indeed were determined to bear 
no delay. As if ignorant of what had been resolved in consequence ot 
their second request, they urged’ it a third time, on the next day of 
meeting ; and received for answer that “the king, our said sovereign 
lord, by the advice and assent of his lords spiritual and temporal being 
in this present parliament, had named and desired the Duke of York 
to be protector and defensor of this land.” It is worthy of notice that 
in these words, and indeed in effect, as appears by the whole transac- 
tion, the house of peers assumed an exclusive right of choosing the 
protector, though in the act passed to ratify their election, the com- 
mons’ assent, as a matter of course, is introduced. The last year’s 
precedent was followed in the present instance, excepting a remarkable 
deviation ; instead of the words “ during the king’s pleasure,” the duke 
was to hold his office “ until he should be discharged of it by the lords 
in parliament.” 

This extraordinary clause, and the slight allegations on which it was 
thought fit to substitute a vicegerent for the reigning monarch, are 
sufficient to prove, even if the common historians were silent, that 
whatever passed as to this second protectorate of the duke of York was 


1 Paston Letters. The proofs of sound mind given are not very decisive, but the wits of 
sovereigns are never weighed in golden scales. ; 

2 This may seem an improper appellation for what is usually termed a battle, wherein five 
thousand men are said to have fallen. But I rely here upon my faithful guide, the Paston 
Letters, one of which, written immediately after the engagement, says that only six score 
were killed. Surely this testimony outweighs a thousand ordinary chroniclers. And the 
nature of the action, which was a sudden attack on the town of St Albans, without any 
pitched combat, renders the larger number improbable. Whethamstede, abbot of St Albans 
at the time, makes the duke of York’s army but three thousand fighting men, - 
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altogether of a revolutionary complexion.! In the actual circumstances 
of civil blood already spilled and the king in captivity, we may justly 
wonder that so much regard was shown to the regular forms and pre- 
cedents of the constitution. But the duke’s natural moderation will 
account for part of this, and the temper of the lords for much more, 
That assembly appears for the most part to have been faithfully 
attached to the house of Lancaster. The partisans of Richard were 
found in the commons, and.among the populace. Several months 
elapsed after the victory of St Albans, before an attempt was thus made 
to set aside a sovereign, not labouring, so far as we know, under any 
more notorious infirmity than before. It then originated in the com- 
mons, and seems to have received but an unwilling consent from ‘the 
upper house. Even in constituting the duke of York protector over 
the head of Henry, whom all men despaired of ever seeing in a state 
to face the dangers of such a season, the lords did not forget the rights 
of his son.. By this latter instrument, as well as by that of the preced- 
ing year, the duke’s office was to cease upon the prince of Wales 
arriving at the age of discretion. i 

But what had been propagated in secret, soon became familiar to 
the public ear ; that the duke of York laid claim to the throne. He 
was unquestionably heir general of the royal line, through his mother, 
Anne, daughter of Roger Mortimer, earl of March, son of Philippa, 
daughter of Lionel, duke of Clarence, third son of Edward III. Roger 
Mortimer’s eldest son, Edmund, had been declared heir presumptive 
by Richard II.; but his infancy during the revolution that placed Henry 
-1V. on the throne had caused his pretensions to be passed over in 
silence. The new king, however, was induced by a jealousy natural 
to his situation to detain the earl of March in custody. Henry :V. 
restored his liberty ; and, though he had certainly connived fora while 
at the conspiracy planned by his brother-in-law, the earl of Cambridge, 
and lord Scrope of Masham, to place the crown on his head, that 
magnanimous prince gave him a free pardon, and never testified any 
displeasure. The present duke of York was honoured by Henry VI. 
with the highest trusts in France and Ireland; such as Beaufort and 
Gloucester could never have dreamed of conferring on him, if his title 
to the crown had not been reckoned obsolete. It has been very per- 
tinently remarked, that the crime perpetrated by Margaret and her 
counsellors in the death of the duke of Gloucester was the destruction 
of the house of Lancaster From this time the duke of York, next heir 
in presumption while the king was childless, might innocently contem- 
plate the prospect of royalty ; and when such ideas had long been 
passing through his mind, we may judge how reluctantly the birth of 
prince Edward, nine years after Henry’s marriage, would be admitted 
to disturb them. The queen’s administration unpopular, careless.of 
national interests, and partial to his inveterate enemy, the duke of 
Somerset ;1 the king incapable of exciting fear or respect ; himself 
conscious of powerful alliances and universal favour; all these circum- 
stances combined could hardly fail to nourish these opinions of here- 
ditary right which he must have imbibed from his infancy, 


_ 1 The ill-will of York and the queen began as early as 1449, as we learn from an unequivoe 
cal testimony, a letter of that date in the Paston collection, Uae ba 
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~ Tine duke of York preserved through the critical season of rebellion 
euch moderation and humanity, that we may pardon him that bias ny 
fayour of his own pretensions to which he became himself. a victirn, 
Margaret, perhaps, by her sanguinary violence in the Coventry parlia 
rr.ent of 1460, where the duke and all his adherents were attainted, left 
him not the choice of remaining a subject with impunity. But with 


us, who are to weigh these ancient factions in the balance of wisdom 


and justice, there should be no hesitation in deciding that the house of 
Lancaster were lawful sovereigns of England. ~ I am indeed astonished, 
that not only such historians as Carte, who wrote undisguisedly upon 
a Jacobite system, but even men of juster principles, have been in- 
advertent enough to mention the right of the house of York. Ifthe 
original consent of the nation, if three descents of the crown, if repeated 
acts of parliament, if oaths of allegiance from the whole kingdom, and 
more particularly from those who now advanced a contrary pretension; 
if undisturbed, unquestioned possession during sixty years, could not 
secure the reigning family against a mere defect in their genealogy, 
when were the people to expect tranquillity? Sceptres were com- 
mitted, and governments were instituted, for public protection and 
public happiness, not certainly for the benefit of rulers, or for the 
security of particular dynasties. No prejudice has less in its favour, 
and none has been more fatal to the peace of mankind, than that which 
regards a nation of subjects as a family’s private inheritance. For, as 
this opinion induces reigning princes and their courtiers to look on the 
people as made only to obey them, so when the tide’ of events has 
swept them from their thrones, it begets a fond hope of restoration, a 
sense of injury and of imprescriptible rights, which give thé show of 
justice to fresh disturbances of public order, and rebellions against 
established authority. Even in cases of unjust conquest, which are far 
stronger than any domestic revolution, time heals the injury of wounded 
independence, the forced submission to a victorious enemy is changed 
into spontaneous allegiance to a sovereign, and’ ‘the laws of -God-and 
nature enjoin the obedience that is challenged by reciprocal benefits. But 
far more does every national government, however violent in its. origin, 


‘become legitimate, when universally obeyed and justly exercised, the 


possession drawing after it the right; not certainly that success can‘alter 
themoral character of actions, or privilege usurpation before the tribunal 
of human opinion, or in the pages of history, but that the recognition 
of a government by the people is the binding pledge of their allegiance 
so long as its corresponding duties are fulfilled And thus the law of 
England has been held to annex the subject’s fidelity to the reigning 
monarch, by whatever title he may have ascended the throne, and 
whoever else may be its claimant. But the statute of 11th of Henry 
VIL., has furnished an unequivocal commentary upon this principle; 
when, alluding to the condemnations and forfeitures by which those 
alternate successes of the white and red roses had almost exhausted 


‘the noble blood of England, it enacts that “no man for doing true 


¥ Upon this grenit question the fourth discourse in Sir Michael Foster’s Reports ought par: 
ticularly to be read, Strange doctrines have been revived lately; and though not exactly 
refeiyed to the constitution of this-country, yet, as general principles, easily applicable to its 
W..ict, a century since, would have tended to shake the present family in the thrones 
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ari faithful service to the king for the time being, be convict of 
attaint of high treason, nor of other offences, by act of parliament or 
otherwise.” a, 

Though all classes of men and all parts of England were divided 
into factions by this unhappy contest, yet the strength of the Yorkist: 
lay in London and the neighbouring counties, and generally among 
the middling and lower people. nd this is what might naturally ke 
expected. For notions of hereditary right take easy hold of the popu- 
lace, who feel an honest sympathy for those whom they consider as 
injured ; while men of noble birth and high station have a keener 
sense of personal duty to their sovereign, and of the baseness of de- 
serting their allegiance. Notwithstanding the wide-spreading influence 
of the Nevils, most of the nobility were well affected to the reigning 
dynasty. We have seen how reluctantly they acquiesced in the second 
protectorate of the duke of York, after the battle of St Albans. Thirty- 
two temporal peers took an oath of fealty to Henry and his issue in 
the Coventry parliament of 1460, which attainted the duke of York 
and the earls of Warwick and Salisbury. And, in the memorable cir- 
cumstances of the duke’s claim, personally made in parliament, it 
seems manifest, that the lords complied not only with hesitation, but 
unwillingness ; and, in fact, testified their respect and duty for Henry 
by confirming the crown to him during his life.) The rose of Lan- 
caster blushed upon the banners of the Staffords, the Percies, the 
Veres, the Hollands, and the Courtneys. All these illustrious families 
lay crushed for a time under the ruins of their party. But the course 
of fortune, which has too great a mastery over crowns and sceptres to 
be controlled by men’s affection, invested Edward IV. with a posses- 
sion which the general consent of the nation both sanctioned and 
secured. This was effected in no slight degree by the furious spirit of 
Margaret, who began a system of extermination by acts of attainder, 
and execution of prisoners, that created abhorrence, though it did not 
prevent imitation. And the barbarities of her northern army, whom 
she led towards London after the battle of Wakefield, lost the Lancas- 
trian party its former friends,? and might justly convince reflecting 
men that it were better to risk the chances of a new dynasty than 
trust the kingdom to an exasperated faction. 

A period of obscurity and confusion ensues, during which we have 
as little insight into constitutional as general history. There are no 
contemporary chroniclers of any value, and the rolls of parliament, by 
whose light we have hitherto steered, become mere registers of private 
bills, or of petitions relating to commerce. The reign of Edward IV. 
is the first during which no statute was passed for the redress of griev- 


1 This entry in the roll is highly interesting and important. It ought to be read in prefer- 
ence to any of our historians. Hume, who drew from inferior sources, is not altogether ac- 
curate. Yet one remarkable circumstance, told by Hall and other chroniclers, that the duke 
of York stood by the throne, as if to claim it, though omitted entirely in the roll, is confirmed 
by Whethamstede. abbot of St Albans, who was probably then present. This shows that we 
should only doubt and not reject, unless upon real grounds of suspicion, the assertions of 
secondary writers. 

2 Che Abbey of St Albans was stripped by the queen and her army after the second battle 
fought at that place, Feb. 17, 1461; which changed Whethamstede, the abbot and histono- 
graper, from a violent Lancastrian into a Yorkist. His change of party is quite sudden, and 
2 siag enough, The Paston family were originally Lancastrian, and returned to the’ 
side in 1470. 
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ances, or maintenance of the subject’s liberty. Nor is there, if I am 
correct, “1 singie petition of this nature upon the roll. Whether it were 
that the commons had lost too much of their ancient courage to pre- 
sent any remonstrances, or that a wilful omission has vitiated the 
record, is hard to determine ; but we certainly must not imagine, that 
a government cemented with blood poured on the scaffold as well 
as on the field, under a passionate and unprincipled sovereign, would 
afford no scope for the just animadversion of parliament.1 The reign 
of Edward IV. was a reign of terror. One-half of the noble families 
had been thinned by proscription; and though generally restored in 
blood by the reversal of their attainders, a measure certainly deserving 
of much approbation, were still under the eyes of vigilant and invete- 
rate enemies. The opposite faction would be cautious how they re- 
sisted a king of their own creation, while the hopes of their adversaries 
were only dormant. And indeed, without relying on this supposition, 
it is commonly seen, that when temporary circumstances have given 
a king the means of acting in disregard of his subjects’ privileges, it is 
a very difficult undertaking for them to recover a liberty, which has no 
security so effectual as habitual possession, 

Besides the severe proceedings against the Lancastrian party, which 
might be extenuated by the common pretences, retaliation of similar 
proscriptions, security for the actual government, or just punishment 
of rebellion against a legitimate heir, there are several reputed in- 
stances of violence and barbarity in the reign of Edward IV., which 
have not such plausible excuses. Every one knows the common 
stories of the citizen who was attainted of treason for an idle speech 
that he would make his son heir to the crown, the house where he 
dwelt ; and of Thomas Burdett, who wished the horns of his stag in 
the belly of him who had advised the king to shoot it. Of the former 
I can assert nothing, though I do not believe it to be accurately re- 
ported. But certainly the accusation against Burdett, however iniqui- 
tous, was not confined to these frivolous words ; which indeed do not 
appear in his indictment,? or in a passage relative to his conviction in ~ 
a passage relative to his conviction in the roll of parliament. Burdett 
was a servant and friend of the duke of Clarence, and sacrificed as a 
preliminary victim. It was an article of charge against Clarence that 
he had attempted to persuade the people that “ Thomas Burdett his 
servant, which was lawfully and truly attainted of treason, was wrong- 
fully put todeath.” There could indeed be no more oppressive usage 
inflicted upon meaner persons, than this attainder of the duke of 
Clarence, an act for which a brother could not be pardcned, had he 
been guilty ; and which deepens the shadow of a tyrannical age, if, as 
it seems, his offence toward Edward was but levity and rashness. 

1 There are several instances of violence and oppression apparent on the rolls during this 
reign, but not proceeding from the crown. One of a remarkable nature was brought forward 
to throw an odium on the duke of Clarence, who had been concerned init. Several passages 
indicate the character of the duke of Gloucester. : 

2 See the indictment against Burdett for compassing the king’s death, and for that purpose 
conspiring with Stacie and Blake to calculate his nativity and his son’s, ad sciendum quando 
iidem rex et Edwardus ejus filius morientur. Also for the same end dispersing divers rhymes 
and ballads de murmurationibus, seditionibus et proditoriis excitationibus, factas et fabricatas 
apud Holbourn, to the intent that people might withdraw their love from the king and desert 
him, ac erga ipsum regem insurgerent, et guerram erga ipsum regem levarent, ad finalem de- 
ati uctionem ipsorum regis ac domini principis, &c. 

R 
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But whatever acts of injustice we may attribute, from authority or 
conjecture, to Edward’s government, it was very far from being un- 
popular. His love of pleasure, his affability, his courage, and. beauty, 
gave him a credit with his subjects, which he had no real virtues to 
challenge. This restored him to the throne, even against the prodi- 
gious influence of Warwick, and compelled Henry VII. to treat his 
memory with respect, and acknowledge him as a lawful king. The 
latter years of his reign were passed in repose at home after scenes of 
unparalleled convulsions, and.in peace abroad, after more than a cen- 
tury of expensive warfare. His demands of subsidy were therefore 
moderate, and easily defrayed by a nation who were making rapid 
advances towards opulence. According to Sir John Fortescue, nearly: 
one-fifth of the whole kingdom had come to the king’s hand by forfeiture, 
at some time or other since the commencement of his reign. Many 
indeed of these lands had been restored, and others lavished away in. 
grants, but the surplus revenue must still have been considerable. 

_Edward IV. was the first who practised a new method of taking his 
subjects’ money without consent of parliament, under the plausible 
name of benevolences. These came in place of the still more plausible 
loans of former monarchs, and were principally levied on the wealthy 
traders. Though no complaint.appears in the parliamentary records 
of his reign, which, as has been observed, complain of nothing, the 
illegality was undoubtedly felt and resented. In the remarkable ad- 
ress to Richard by that tumultuary meeting which invited him to 
assume the crown, we find, among general assertions of the state’s 
decay through misgovernment, the following strong passage: “ For 
certainly we be determined rather to aventure and committe us to the 
perill of owre lyfs and jopardie of deth, than to lyve in such thraldome 
and bondage as we have lyved long tyme heretofore oppressed and in- 
jured by extortions and newe impositions, ayenst the lawes of God and 

1 The rolls of Henry VII.’s first parliament are full of an absurd confusion in thought and 
language, which is rendered odious by the purposes to which it is applied, Both Henry VI. 
and Edward IY. are considered as lawful kings ; except in one instance, where Alan Cot- 
terell, petitioning for the reversal of his attainder, speaks of Edward ‘‘ late called Edward IV.” 
But thisiis only the language of a private Lancastrian. And Henry VI. passes for having 
been king during his short restoration in 1470, when Edward had. been nine years upon the 
throne. For the earl of Oxford is said to have been attainted “‘for the true allegiance and 
service he owed and did to Henry VI., at Barnet field and otherwise.” This might be rea- 
sonable enough on the true principle, that allegiance is due to a king de facto; if indeed we 
could determine who was the king de facto on the morning of the battle of Barnet. But this 

rinciple was not fairly recognised. Richard III, is always called, ‘‘in deed and not in right 
bee of England.” Nor was this merely founded on his usurpation as against his nephew. 
For that unfortunate boy is little better treated, and in the act of resumption, x H. VII., 
while Edward IV. is styled “late king,” appears only with the denomination of “Edward 
his son, late called Edward V. Who then was king after the death of Edward IV.? And 
was his son really illegitimate, as an usurping uncle pretended? Or did thecrime of Richard, 
though punished in him, inure to the benefit of Henry? These were points which, like the 
fate of the young princes in the Tower, he chose to wrap in discreet silence. But the first 
question he seems to have answered in his own favoyr. For Richard himself, Howard, 

uke of Norfolk, lord Lovel, and some others, are attainted for “traitorously intending, 
compassing, and imagining” the death of Henry; of course before or at the battle of Bos- 
worth ; and while his right, unsupported by possession, could have rested only on an here- 
ditary title, which it was an insult to the nation to prefer. These monstrous proceedings 
explain the necessity of that conservative statute to which I have already alluded, which 
passed. in the eleventh year of his reign, and afforded as much security for men following 
the plain-line of rallying round the standard of their country as mere law can offer. There 
is some extraordinary reasoning upon this act in Carte’s History, vol. ii. p. 844, for the pure. 


pose of proving that the adherents of George II. would not be protected by it on the restora- 
tion of the true blood. 
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man and the libertie, old policie, and lawes of this realme, whereyn 
every Englishman is inherited.” Accordingly, in Richard III.’s only 
parliament, an act was passed, which, after reciting in the strongest 
terms the grievances lately endured, abrogates and annuls for ever all 
exactions under the name of benevolence. The liberties of this country 
were at least not directly impaired by the usurpation of Richard. But 
from an action so deeply tainted with moral guilt, as well as so violent 
in all its circumstances, no sukstantial benefit was likely to spring. 
Whatever difficulty there may be, and I confess it is not easy to be 
surmounted, in deciding upon the fate of Richard’s nephews after they 
were immured in the Tower, the more public parts of the transaction 
bear unequivocal testimony to his ambitious usurpation. It would 
therefore be foreign to the purpose of this chapter to dwell upon his 
assumption of the regency, or upon the sort of election, however curious 
and remarkable, which gave a pretended authority to his usurpation ot 
the throne. Neither of these has ever been alleged by any party in 
the way of constitutional precedent. 

At this epoch I terminate these inquiries into the English constitu-. 
tion ; a sketch very imperfect, I fear, and unsatisfactory, but which may 
at least answer the purpose of fixing the reader’s attention on the prin- 
cipal objects, and of guiding him tothe purest fountains of constitutional 
knowledge. From the accession of the house of Tudor a new period is 
to be dated in our history ; far more prosperous in the diffusion of opu- 
lence and the preservation of general order than the. preceding, but 
less distinguished by the spirit of freedom and jealousy of tyrannical 
power. We have seen, through the twilight of our Anglo-Saxon records, 
a form of civil polity established by our ancestors, marked, like the 
kindred governments of the continent, with aboriginal ‘Teutonic 
features ; barbarous indeed, and insufficient for the great ends of 
society, but capable and worthy of the improvement it has received, 
because actuated by a sound and vital spirit, the love of freedom and 
of justice. From these principles arose that venerable institution, 
which none but a free and simple people could have conceived, trial by 
peers ; an institution common in some degree to other nations, but 
which, more widely extended, more strictly retained, and better modi- 
fied among ourselves, has become perhaps the first, certainly among 
the first, of our securities against arbitrary government, We have seen 
2 foreign conqueror and his descendants trample almost alike upon 
the prostrate nation, and upon those who had been companions of 
their victory, introduce the servitudes of feudal law with more than: 
their usual rigour, and establish a large revenue by continual prece- 
dents upon a system of universal and prescriptive extortion, But the 
Norman and English race, each unfit to endure oppression, forgetting 
their animosities in a common interest, enforce by arms the concession 
of a great charter of liberties. Privileges, wrested from one faithless 
monarch, are preserved with continual vigilance against the machina- 
tions of another ; the rights of the people become more precise, and 
their spirit more magnanimous during the long reign of Henry III. 
With greater ambition and greater abilities than his father, Edward I, 
_attempts in vain to govern in an arbitrary manner, and has the morti- 
fication of seeing his prerogative fettered by still more important 
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limitations. The great council of the nation is opened to the repre: 
sentatives of the commons. They proceed by slow and cautious steps 
to remonstrate against public grievances, to check the abuses of 
administration, and sometimes to chastise public delinquency in the 
officers of the crown. A number of remedial provisions are added to 
the statutes; every Englishman learns to remember that he is the 
citizen of a free state, and to claim the common law as his birthright 
even though the violence of Srwer should interrupt its enjoyment. It 
were a strange misrepresentatior J; nisi; °% .2ssert- thac the consti- 
tution had attained anything ike a perfect state in the fifteenth century ; 
but I know not whether there are any essential privileges of our 
countrymen, any fundamental securities against arbitrary power, so far 
as they depend upon positive institution, which may not be traced to 
the time when the house of Plantagenet filled the English throne, 


CHAPTER IX. 


“ON THE STATE OF SOCIETY IN EUROPE DURING THE MIDDLE AGES, 


PART I. 


IT has been the object of every preceding chapter of this work either to 
trace the civil revolutions of states during the period of the middle ages, 
or to investigate, with rather more minute attention, their political 
institutions. There remains a large tract to be explored, if we would 
complete the circle of historical information, and give to our knowledge 
that copiousness and clear perception which arise from comprehending 
a subject under numerous relations. The philosophy of history 
embraces far more than the wars and treaties, the factions and cabals 
of common political narration ; it extends to whatever illustrates the 
character of the human species in a particular period, to their reason- 
ings and sentiments, their arts and industry. Nor is this comprehen- 
sive survey merely interesting to the speculative philosopher; without 
it the statesman would form very erroneous estimates of events, and 
find himself constantly misled in any analogical application of them to 
present circumstances. Nor is it an uncommon source of error to 
neglect the general signs of the times, and to deduce a prognostic from 
some partial coincidence with past events, where a more enlarged 
comparison of all the facts that ought to enter into the combination 
would destroy the whole parallel. The philosophical student, how- 
ever, will not follow the antiquary into his minute details ; and though 
it is hard to say what may not supply matter for a reflecting mind, 
there is always some danger of losing sight of grand objects in his- 
torical disquisition, by too laborious a research into trifles. I may 
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possibly be thought to furnish, in some instances, an example of the 
error I condemn. But in the choice and disposition of topics to which 
the present chapter relates, some have been omitted on account of 
their comparative insignificance, and others on account of their want 
of connexion with the leading subject. Even of those treated I can 
only undertake to give a transient view ; and must bespeak the reader’s 
candour to remember that passages which, separately taken, may often 
appear superficial, are but parts of the context of a single chapter, as 
the chapter itself is of an entire work. 

The middle ages, according to the division I have adopted, com- 
prise about one thousand years, from the invasion of France by Clovis 
to that of Naples by Charles VIII. This period, considered as to the 
state of society, has been esteemed dark through ignorance, and bar- 
barous through poverty and want of refinement. And although this 
character is much less applicable to the two last centuries of the period, 
than to those which preceded its commencement, yet we cannot ex- 
pect to feel, in respect of ages at best imperfectly civilised and slowly 
progressive, that interest which attends a more perfect development of 
human capacities, and more brilliant advances in improvement. The 
first moiety indeed of these ten ages is almost absolutely barren, and 
presents little but a catalogue of evils. The subversion of the Roman 
empire, and devastation of its provinces by barbarous nations, either 
immediately preceded, or were coincident with, the commencement of 
the middle period. We begin in darkness and calamity ; and though 
the shadows grow fainter as we advance, yet we are to break off our 
pursuit as the morning breathes upon us, and the twilight reddens into 
the lustre of day. 

No circumstance is so prominent on the first survey of society during 
the earlier centuries of this period as the depth of ignorance in which 
it was immersed ; and as from this, more than any single cause, the 
moral and social evils which those ages experienced appear to have 
been derived and perpetuated, it deserves to occupy the first place in 
the arrangement of our present subject. We. must not altogether 
ascribe the ruin of literature to the barbarian destroyers of the Roman 
empire. So gradual and, apparently, so irretrievable a decay had long 
before spread over all liberal studies, that it is impossible to pronounce 
whether they would not have been almost equally extinguished, if the 
august throne of the Caesars had been left to moulder by its intrinsic 
weakness. Under the paternal sovereignty of Marcus Aurelius, the 
approaching declension of learning might be scarcely perceptible to an 
incurious observer. There was much indeed to distinguish his times 
from those of Augustus ; much lost in originality of genius, in correct- 
ness of taste, in the masterly conception and consummate finish of art, 
‘in purity of the Latin, and even of the Greek language. But there 
were men who made the age famous, grave lawyers, judicious historians, 
wise philosophers; the name of learning was honourable, its professors 
were encouraged ; and along the vast surface of the Roman empire 
there was perhaps a greater number, whose minds were cultivated by 
intellectual discipline, than under the more brilliant reign of the firss 
emperor. : 

It is not, I think, very easy to give a perfectly satisfactory solution ot 
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the rapid downfall of literature between the ages of Antonine and of © 
Diocletian. Perhaps the prosperous condition of the empire from Trajan 
to Marcus Aurelian, and the patronage which those good princes 
bestowed on letters, gave an artificial health to them for a moment, and 
suspended the operation of a disease which had already begun to 
undermine their vigour. Perhaps the intellectual energies of mankind 
can never remain stationary; and a nation that ceases to produce 
original and inventive minds, born to advance the landmarks of know- 
ledge or skill, will recede from step to step, till it loses even the se- 
condary merits of imitation and industry. During the third century, 
not only there were no great writers, but even few names of indifferent 
writers have been recovered by the diligence of modern inquiry. Law 
neglected, philosophy perverted till it became contemptible, history 
nearly silent, the Latin tongue growing rapidly barbarous, poetry 
rarely and feebly attempted, art more and more vitiated; such 
were the symptoms by which the age previous to Constantine an- 
nounced the decline of human intellect. If we cannot fully account 
for this unhappy change, as I have observed, we must, however, 
assign. much weight to the degradation of Rome and Italy in the 
system of Severus and his successors, to the admission of barbarians 
into the military and even civil dignities of the empire, to the dis- 
couraging influence of provincial and illiterate sovereigns, and to the 
calamities which followed for half a century the first invasion of the 
Goths and the defeat of Decius. To this sickly condition of literature 
the fourth century supplied no permanent remedy. If under the house 
of Constantine the Roman world suffered rather less from civil warfare 
or barbarous invasions, than in the preceding age, yet every other 
cause of decline just enumerated prevailed with aggravated force ; and 
the fourth century set in storms, sufficiently destructive in themselves, 
and ominous of those calamities which humbled the majesty of Rome 
at the commencement of the ensuing period, and overwhelmed the 
Western Empire in absolute and final ruin before its termination. 
The diffusion of literature is perfectly distinguishable from its ad- 
vancement, and whatever obscurity we may find in explaining the 
variations of the one, there are a few simple causes which seem to 
account for the other. Knowledge will be spread over the surface of 
a nation in proportion to the facilities of education, to the free circu: 
lation of books, to the emoluments and distinctions which literary 
attainments are found to produce, and still more to the reward which 
they meet in the general respect and applause of society. This cheer- 
ing incitement, the genial sunshine of approbation, has at all times 
promoted the cultivation of literature in small republics, rather than 
large empires, and in cities compared with the country. If these are 
the sources which nourish literature, we should naturally expect that 
they must have become scanty or dry, when learning Janguishes or 
expires. Accordingly, in the later ages of the Roman empire, a 
general indifference towards the cultivation of letters became the 
characteristic of its inhabitants. Laws were indeed enacted by Con- 


? The authors of Histoire Littéraire de la France can only find three writers of Gaul, no 
inconsiderable pes of the Roman empire, mentioned upon any authority ; two of whom.are 
now lost. In the preceding century the number was considerably greater, 
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stantine, Julian, Theodosius, and other emperors, for the encourage- 
ment of learned men and the promotion of liberal education. But 
these laws, which would not perhaps have been thought necessary in 
better times, were unavailing to counteract the lethargy of ignorance 
in which even the native citizens of the empire were contented to 
repose. This alienation of men from their national literature may 
doubtless be imputed, in some measure, toits own demerits.. A jargon 
of mystical philosophy, half fanaticism and half imposture, a barren 
and inflated eloquence, a frivolous philology, were not among those 
charms of wisdom by which man is to be diverted from pleasure ‘or 
aroused from indolénce. OS Re SE 
_In this temper of the public mind, there was little probability that 
new compositions of excellence would be produced, and much doubt 
whether the old would be preserved. Since the invention of printing, 
the absolute extinction of any considerable work seems a danger: too 
improbable for apprehension. The press pours forth in a few days a 
thousand volumes, which scattered, like seed in the air, over the ré- 
public of Europe, could hardly be destroyed without the extirpation of 
its inhabitants. But in the times of antiquity, manuscripts were copied 
with cost, labour, and delay; and if the diffusion of knowledge be 
measured by the multiplication of books, no unfair standard, the most 
golden ages of ancient learning could never bear the least comparison 
with the three last centuries. The destruction of a few libraries by 
accidental fire, the desolation of a few provinces by unsparing and 
illiterate barbarians, might annihilate every vestige of an author, or 
leave a few scattered copies, which, from the public indifference, there 
was no inducement to multiply, exposed to similar casualties in 
succeeding times. 

We are warranted by good authorities to assign, as a collateral 
cause of this irretrievable revolution, the neglect of heathen literature 
by the Christian church. I am not versed enough in ecclesiastical 
writers to estimate the degree of this neglect ; nor am I disposed to 
deny that the mischief was beyond recovery before the accession of 
Constantine. From the primitive ages, however, it seems that a dis- 
like of pagan learning was pretty general among Christians. Many of 
the fathers undoubtedly were accomplished in liberal studies, and we 
are indebted to them for valuable fragments of authors whom we have 
lost. But the literary character of the church is not to be measured 
by that of its more illustrious leaders. Proscribed and persecuted, the 
early Christians had not perhaps access to the public schools, nor in- 
clination to studies which seemed, very excusably, uncongenial to the 
character of their profession. Their prejudices, however, survived 
the establishment of Christianity. The fourth ccuncil of Carthage, in 
398, prohibited the reading of secular books by bishops. Jerome 
plainly condemns the study of them, except for pious ends. All 
physical science, especially, was held in avowed contempt, as incon- 
sistent with revealed truths. Nor do there appear to have been any 
canons made in favour of learning, or any restriction on the ordination 
of persons absolutely illiterate! There was, indeed, abundance of 


1 Tiraboschi endeavours to elevate higher the learning of the early Christians. Jortin, 
_ however, asserts that many of the bishops in the general councils of Ephesus and Chalcedon 
could not write their names. ‘ Z 
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what is called theological learning displayed in the controversies of 
the fourth and fifth centuries. And those who admire such disputa- 
tions may consider the principal champions in them as contributing 
to the glory, or at least retarding the decline of literature. But I 
believe rather that polemical disputes will be found not only to corrupt 
the genuine spirit of religion, but to degrade and contract the faculties. 
What keenness and subtlety these may sometimes acquire by such 
exercise is more like that worldly shrewdness we see in men whose 
trade it is to outwit their neighbours, than the clear and calm dis- 
crimination of philosophy. However this may be, it-cannot be doubted 
that the controversies agitated in the church during these two centuries 
must have diverted studious minds from profane literature, and nar- 
rowed more and more the circle of that knowledge which they were 
desirous to attain. 

The torrent of irrational superstitions, which carried all before it in 
the fifth century, and the progress of ascetic enthusiasm, had an influ- 
ence still more decidedly inimical to learning. I cannot, indeed, con- 
ceive any state of society more adverse to the intellectual improvement 
of mankind, than one which admitted of no middle line between gross 
dissoluteness and fanatical mortification. An equable tone of public 
morals, social and humane, verging neither to voluptuousness nor 
austerity, seems the most adapted to genius, or at least to letters, as it 
is to individual comfort and national prosperity. After the introduc- 
tion of monkery and its unsocial theory of duties, the serious and re- 
flecting part of mankind, on whom science most relies, were turned to 
habits which, in the most favourable view, could not quicken the 
intellectual energies ; and it might be a difficult question, whether the 
cultivators and admirers of useful literature were less likely to be found 
among the profligate citizens of Rome and their barbarian conquerors, 
or the melancholy recluses of the wilderness. 

Such, therefore, was the state of learning before the subversion of 
the Western Empire. And we may form some notion how little pro- 
bability there was of its producing any excellent fruits, even if that 
revolution had never occurred, by considering what took place in 
Greece during the subsequent ages ; where, although there was some 
attention shown to preserve the best monuments of antiquity, and dili- 
gence in compiling from them, yet no one original writer of any 
superior merit arose, and learning, though plunged but for a short 
period into mere darkness, may be said to have languished in a middle 
region of twilight for the greater part of a thousand years. 

But not to delay ourselves in this speculation, the final settlement of 
barbarous nations in Gaul, Spain, and Italy consummated the ruin of 
literature. Their first irruptions were uniformly attended with devas- 
tation ; and if some of the Gothic kings, after their establishment, 
proved humane and civilise’ ~overeigns, yet the nation gloried in its 
original rudeness, and viewed, with no unreasonable disdain, arts 
which had neither preserved their cultivators from corruption, nor 
raised them from servitude. Theodoric, the most famous of the 
Ostrogoth kings in Italy, could not write his name, and is said to have 
restrained his countrymen from attending those schools of learning, by 
which he, or rather perhaps his minister, Cassiodorus, endeavoured to 
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revive the studies of the Italian subjects. Scarcely one of the bar- 
barians, so long as they continued unconfused with the native inhabi- 
tants, acquired the slightest tincture of letters; and the praise of 
equal ignorance was soon aspired to and attained by the entire mass 
of the Roman laity. They, however, could hardly have divested them- 
selves so completely of all acquaintance with even the elements of 
learning, if the language in which books were written had not ceased 
to be their natural dialect. This remarkable change in the speech of 
France, Spain, and Italy, is most intimately connected with the extinc- 
tion of learning; and there is enough of obscurity, as well as of 
interest, in the subject, to deserve some discussion. 

It is obvious, on the most cursory view of the French and Spanish 
languages, that they, as well as the Italian, are derived from one 
common source, the Latin. That must, therefore, have been at some 
period, and certainly not since the establishment of the barbarous 
nations in Spain and Gaul, substituted in ordinary use for the original 
dialects of those countries which are generally supposed to have been 
Celtic, not essentially differing from that which is spoken in Wales and 
Ireland. Rome, says Augustin, imposed not only her yoke, but her 
language upon conquered nations. ‘The success of such an attempt is 
indeed very remarkable. Though it is the natural effect of conquest, 
or even of commercial intercourse, to ingraft fresh words and foreign 
idioms on the stock of the original language, yet the entire disuse of 
the latter, and adoption of one radically different, scarcely takes place 
in the lapse of a far longer period than that of the Roman dominion in 
Gaul. Thus, in part of Britany, the people speak a language which 
has perhaps sustained no essential alteration from the revolution of 
two thousand years ; and we know how steadily another Celtic dialect 
has kept its ground in Wales, notwithstanding English laws and 
government, and the long line of contiguous frontier which brings the 
natives of that principality into contact with Englishmen. Nor did 
the Romans ever establish their language, I know not whether they 
wished to do so in this island, as we perceive by that stubborn British 
tongue which has survived two conquests.! 

In Gaul and in Spain, however, they did succeed, as the present 
state of the French and peninsular languages renders undeniable, 
though by gradual changes, and not, as the Benedictine authors of the 
Histoire Littéraire de la France seem to imagine, by a sudden and 
arbitrary innovation. This is neither possible in itself nor agreeable 
to the testimony of Irenzeus, bishop of Lyons, at the end of the second 
century, who laments the necessity of learning Celtic.2 But, although 
the inhabitants of these provinces came at length to make use of Latin 

1 Gibbon roundly asserts that ‘‘ the language of Virgil and Cicero, though with some in- 
evitab'e mixture cf corruption, was so universally adopted in Africa, Spain, Gaul, Great 
Britain, and Pannonia, that the faint traces of the Punic or Celtic idioms were preserved 
only in the mountains or among the peasants.” For Britain he quotes Tacitus’s Life of 
Agricola as his voucher. But the only passage in this work that gives the least colour to 
Gibbon’s assertion, is one in which Agricola is said to have encouraged the children of British 
chieftains to acquire a taste for liberal studies, and to have succeeded so much by judicious 
commendation of their abilities, ut qui modo linguam Romanam abnuebant, eloquentiam con- 
cupiscerent. This, it is sufficiently obvious, is very different from the national adoption of 
Latin as a mother-tongue. 


2 It appears, by a passage quoted from the digest by M. Bonamy, that Celtic was spoken 
in Gaul, or at least parts of it, as well as Punic in Africa. 
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so completely as their mother-tongue, that few vestiges of their original 
Celtic could perhaps be discovered in their common speech, it does 
not follow that they spoke with the pure pronunciation of Italians, far 
less with that conformity to the written sounds which we assume to 
be essential to the expression of Latin words. 

It appears to be taken for granted that the Romans pronounced 
their language as we do at present, so far at least as the enunciation 
of all the consonants, however we may admit our deviations from the 
classical standard, in propriety of sounds, and in measure of time. 
Yet the example of our own language, and of French, might show us 
that orthography may become a very inadequate representative of 
pronunciation. It is indeed capable of proof that in the purest ages 
of Latinity some variation existed between these two. Those numer- 
ous changes in spelling which distinguish the same words in the 
poetry of Ennius and of Virgil, are best explained by the supposition 
of their being accommodated to the current pronunciation. Harsh 
combinations of letters, softened down through delicacy of ear, or 
rapidity of utterance, gradually lost their place in the written language. 
Thus exfregit and adrogavit assumed a form representing their more 
liquid sound; and auctor was latterly spelled aztor, which has been fol- 
lowed in French and Italian. 4 uzor was probably so pronounced at all 
times ; and the orthography was afterwards corrected or corrupted, 
whichever we please to say, according to the sound. We have the 
best authority to assert that the final 7 was very faintly pronounced, 
rather, it seems, as a rest and short interval between two syllables than 
an articulate letter; nor indeed can we conceive upon what other 
ground it was subject to elision before a vowel in verse: since we can- 
not suppose that the nice ears of Rome would have submitted to a 
capricious rule of poetry, for which Greece presented no analogy.? 

A decisive proof, in my opinion, of the deviation which took place, 
through the rapidity of ordinary elocution, from the strict laws of 
enunciation, may be found in the metre of Terence. His verses, 
which are absolutely refractory to the common laws of prosody, may 
be readily scanned by the application of this principle. Thus, in the 
first act of the Heautontimorumenos, a part selected at random, I 
have found :—I. Vowels contracted or dropped, so as to shorten the 
word by a syllable ; in vez, vid, diutius, et, solius, eam, unius, suam, 
divitias, senex, voluptatent, tliius, semel, 1. The proceleusmatic foot, 
or four short syllables, instead of the dactyl; scen. i. v. 59, 73, 76, 88, 
109, scen. ii. v. 36. III. The elision of s in words ending with ws, or 
zs short, and sometimes even of the whole syllable, before the next 
word beginning with a vowel; in scen. i. v. 30, 81, 98, 1or, 116, 119, 
scen. ii. v. 28. IV. The first syllable of z/e is repeatedly shortened, 
and indeed nothing is more usual in Terence than this licence ; whence 
we may, collect how ready this word was for abbreviation into the 
French and Italian articles. V. The last letter of apfud is cut off, 
scen. i, v. 120, and scen, li. v. 8. WI. Hodie is used as a pyrrhichius 
in scen. ii. v. 11. VII. Lastly, there is a clear instance of a short 


1 Atqui eadem illa litera, quoties ultima est, et vocalem verbi sequentis ita contingit, ut in 
eam transire possit, etiam si scribitur, tamen parum exprimitur, ut A7udtum dle, et Quantum 
erat: adeo ut pene cujusdam nove liters sonum reddat. Neque enim eximitur, sed ob- 
scuratur, et tantiim aliqua inter duos vocales velunt nota est, ne ipsze coeant. Quintilian. 
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syllable, the antepenultimate of zzpulerim, lengthened on account of 
the accent, at the 113th verse of the first scene. 

These licences are in all probability chiefly colloquial, and would not 
have been adopted in public harangues, to which the precepts of rhe- 
torical writers commonly relate. But if the more elegant language of 
the Romans, since such we must suppose to have been copied by 
Terence for his higher characters, differed so much in ordinary dis- 
course from their orthography, it is probable that the vulgar went into 
much greater deviations. The popular pronunciation errs generally, 
we might say perhaps invariably, by abbreviation of words, and by 
liquefying consonants, as is natural to the rapidity of colloquial speech.! 
It is by their knowledge of orthography and etymology that the more 
educated part of the community are preserved from these corrupt modes 
of pronunciation. There is always, therefore, a standard by which 
common speech may be rectified ; and, in proportion to the diffusion 
of knowledge and politeness, the deviations from it will be more slight 
and gradual. But in more distant provinces, and especially where the 
language itself is but of recent introduction, many more changes may be 
expected to occur. Even in France and England, there are provincial 
dialects, which, if written with all their anomalies of pronunciation as 
well as idiom, would seem strangely out of unison with the regular 
language ; and in Italy, as is well known, the varieties of dialect are 
still more striking. Now, in an advancing state of society, and espe- 
cially with such vigorous political circulation as we experience in 
England, language will constantly approximate to uniformity, as pro- 
vincial expressions are more and more rejected for incorrectness or 
inelegance. But, where literature is on the decline, and public mis- 
fortunes contract the circle of those who are solicitous about refine- 
ment, as in the last ages of the Roman empire, there will be no longer 
any definite standard of living speech, nor any general desire to con- 
form to it, if one could be found ; and thus the vicious corruptions of 
the vulgar will entirely predominate. The niceties of ancient idiom 
will be totally lost ; while new idioms will be formed out of violations 
of grammar sanctioned by usage, which, among a civilised people, 
would have been proscribed at their appearance. 

Such appears to have been the progress of corruption in the Latin 
language. The adoption of words from the Teutonic dialects of the 
barbarians, which took place very freely, would not of itself have de- 
stroyed the character of that language, though it sullied its purity. 
The worst law Latin of the middle ages is still Latin, if its barbarous 
terms have been bent to the regular inflexions. It is possible, on the 
other hand, to write whole pages of Italian, wherein every word shall 
be of unequivocal Latin derivation, though the character and person- 
ality, if I may so say, of the language be totally dissimilar. But, as I 


1 The following passage of Quintilian is an evidence both of the omission of harsh or super- 
fluous letters by the best speakers, and of the corrupt abbreviations usual with the worst. 
Dilucida vero erit pronunciation primum, si verba tota exegerit, quorum pars devorari, pars 
destituti solet, plerisque extremas syllabas non proferentibus, dum priorum sono indulgent, 
Ut est autem necessaria verborum explanatio, ita omnes computare et velut adnumerare 
literas, molestum et odiosum.—Nam et vocales frequentissimé coeunt, et consonantium 
quzdam insequente vocali dissimulantur ; utriusque exemplum posuimus; Multum ille et 
terris. Vitatur etiam duriorum inter se congressus, unde Zedlexit et codlegi¢, et que alio loce 
dicta sunt. 
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conccive, the loss of literature took away the only check upon arbi- 
trary pronunciation, and upon erroneous grammar. Each people inno- 
vated, through caprice, imitation of their neighbours, or some of these 
indescribable causes which dispose the organs of different nations to 
different sounds. The French melted down the middle consonants ; 
the Italians omitted the final. Corruptions arising out of ignorance 
were mingled with those of pronunciation. It would have been mar- 
vellous, if illiterate and semi-barbarous provincials had preserved 
that delicate precision in using the inflexions of tenses which 
our best scholars do not clearly attain. The common speech of 
any people whose language is highly complicated will be full of 
solecisms. The French inflexions are not comparable in number or 
delicacy to that of the Latin, and yet the vulgar confuse their most 
ordinary forms. 

But, in all probability, the variation of these derivative languages 
from popular Latin has been considerably less than it appears. In 
the purest ages of Latinity, the citizens of Rome itself made use of 
many terms which we deem barbarous, and of many idioms which we _ 
should reject as modern, That highly complicated grammar, which 
the best writers employed, was too elliptical and obscure, too deficient 
in the connecting parts of speech, for general use. We cannot, indeed, 
ascertain in what degree the vulgar Latin differed from that of Cicero 
or Seneca. It would be highly absurd to imagine, as some are said to 
have done, that modern Italian was spoken at Rome under Augustus. 
But I believe it may be asserted, not only that much the greater part 
of those words in the present language of Italy which strike us as in- 
capable of a Latin etymology, are in fact derived from those current in 
the Augustine age, but that very many phrases which offended nicer 
ears prevailed in the same vernacular speech, and have passed from 
thence into the modern French and Italian. Such, for example, was 
the frequent use of prepositions, to indicate a relation between two 
parts of a sentence which a classical writer would have made to de- 
pend on mere inflexion.? 

From the difficulty of retaining a right discrimination of tense seems 
to have proceeded the active auxiliary verb. It is possible that this 
was borrowed from the Teutonic languages of the barbarians, and 
accommodated both by them and by the natives to words of Latin 
origin. The passive auxiliary:is obtained by a very ready resolution 
of any tense in that mood, and has not altogether been dispensed with 
even in Greek, while in Latin it is used much more frequently. It is 
not quite so easy to perceive the propriety of the active habeo or teneo, 
one or both of which all modern languages have adopted as their 
auxiliaries in conjugating the verb. But, in some instances, this analy- 
sis is not improper; and it may be supposed that nations, careless of 


 Tiraboschi imputes this paradox to Bembo and Quadrio; but I can hardly believe that 
either of them could maintain it in a literal sense. 

2M. Bonamy has produced several proofs of this from the classical writers on agriculture 
and other arts, though some of his instances are not in point, as any schoolboy would have 
told him. This essay, which, by some accident, had escaped my notice till I had nearly 
finished.the observations in my text, contains, I think, the best view that I have seen of tha 
process of transition by which Latin was changed into French and Italian. Add, however, 
the preface to Tiraboschi’s third volume and the thirty-second dissertation of Muratori. 
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etymology or correctness, applied the same verb by a rude analogy to 
cases where it ought not strictly to have been employed. 

Next to the changes founded on pronunciation and to the substitu- 
tion of auxiliary verbs for inflexions, the usage of the definite and 
indefinite articles in nouns appears the most considerable step in the 
transmutation of Latin into its derivative languages, None but Latin. 
I believe, has ever wanted this part of speech ; and the defect, to which 
custom reconciled the Romans, would be an insuperable stumbling- 
block to nations who were to translate their original idiom into that 
language. A coarse expedient of applying was, ipse, or tlle to the 
purposes of an article might perhaps be no unfrequent vulgarism of 
the provincials ; and after the Teutonic tribes brought in their own 
grammar, it was natural that a corruption should become universal, 
which in fact supplied a real and essential deficiency. 

That the quantity of Latin syllables is neglected, or rather lost in 
modern pronunciation, seems to be generally admitted. Whether in- 
deed the ancient Romans, in their ordinary speaking, distinguished 
the measure of syllables with such uniform musical accuracy as 
we imagine, giving a certain time to those termed long, and exactly 
half that duration to the short, might perhaps be questioned; though 
this was probably done, or attempted to be done, by every reader 
of poetry. Certainly, however, the laws of quantity were forgotten, 
and an accentual pronunciation came to predominate, before Latin 
had ceased to be a living language. A Christian writer, named 
Commodianus, who lived before the end of the third century, accord- 
ing to some, or, as others think, in the reign of Constantine, has left 
us a philological curiosity, in a series of attacks on the pagan super- 
stitions, composed in what are meant to be verses, regulated by accent 
instead of quantity, exactly as we read Virgil at present.! 

It is not improbable that Commodianus may have written in Africa, - 
the province in which, more than any, the purity of Latin was debased. 
At the end of the fourth century, St Augustin assailed his old enemies, 
the Donatists, with nearly the same arms that Commodianus had 

wielded against heathenism. But as the refined and various music of 


1 No description can give so adequate a notion of this extraordinary performance as a short 
‘specimen, Take the introductory lines, which really, prejudices of education apart, are by 
no means inharmonious :— 

Prefatio nostra viam erranti demonstrat, 

Respectumque bonum, cum venerit seculi meta, 

Eternum fieri, quod discredunt inscia corda, 

Ego similiter erravi tempore multo, 

Fana prosequendo, parentibus insciis ipsis. 

Abstuli me tandem inde, legendo de lege 

Testificor D:tizum, 2c, proh! civica turba 

: Inscia quod perdit, pergens deos quzerere vanos. 

Ob ea perdoctus ignoros instruo verum. 
Commodianus. however, did not keep up to this excellence in every part. Some of his lines 
are not reducible to any pronunciation, without the summary rules of Procrustes; as for 
instance— 

Paratus ad epulas, et refugiscere precepta ; or, 

Capillos inficitis, oculos fuligine relinitis. 

It must be owned that his text is exceedingly corrupt, and I should not despair of seeing a 
truly critical editor improve his lines into unblemished hexameters. ‘Till this time arrives, 
however, we must consider him either as utterly ignorant of metrical distinctions, or at least 
as aware that the populace whom he addressed did not observe them in speaking. Com- 
modianus is published by Dawes at the end of his edition of Minucius Felix. 
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hexameters was unlikely to be relished. by the vulgar, he prudently 
adopted a different measure.! All the nations of Europe seem to love 
the trochaic verse ; it was frequent on the Greek and Roman stage ; 
it is more common than any other in the popular poetry of modern 
languages. This proceeds from its simplicity, its jiveliness, and its 
ready accommodation to dancing and music. In St Austin’s poem, 
he united to a trochaic measure the novel attraction of rhyme. 

As Africa must have lost. all regard to the rules of measure in the 
fourth century, so it appears that Gaul was not more correct in the 
two next ages. A poem,addressed by Auspicius, bishop of Toul, to 
Count Arbogastes, of earlier date probably than the invasion of Clovis, 
is written with no regard to quantity.2. The bishop by whom this was 
composed is mentioned by his contemporaries as a man of learning. 
Probably he did not choose to perplex the barbarian to whom he was 
writing (for Arbogastes is plainly a barbarous name) by legitimate 
Roman metre. In the next century, Gregory of Tours informs us that 
Chilperic attempted to write Latin verses ; but the lines could not be 
reconciled to any division of feet; his ignorance having confounded 
long and short syllables together.2 Now, Chilperic must have learned 
to speak Latin like other kings of the Franks, and was a smatterer in 
several kinds of literature. If Chilperic, therefore, was not master of 
these distinctions, we may conclude that the bishops and other Ro- 
mans with whom he conversed did not observe them; and that his 
blunders in versification arose from ignorance of rules, which, how- 
ever fit to be preserved in poetry, were entirely obsolete in the living 
Latin of his age. Indeed, the frequency of false quantities in the poets 
even of the fifth, but much more of the sixth century, is palpable. 
Fortunatus is quite full of them. This seems a decisive proof that the 
ancient pronunciation was lost. Avitus tells us, even at the beginning 
of the same age, that few preserved the proper measures of syllables in 
singing. Yet he was bishop of Vienne, where a purer pronunciation 
might be expected than in the remoter parts of Gaul. 

Defective, however, as it had become in respect of pronunciation, 
Latin was still spoken in France during the sixth and seventh cen- 
turies. We have compositions of that time, intended for the people, in 
grammatical language. A song is still extant, in rhyme and loose 


2 Archzologia. ‘The following are the first lines :— 


Abundantia peccatorum solet fratres conturbare; 
Propter hoc Dominus noster voluit nos preemonere, 
Comparans regnum ccelorum reticulo misso in mare, 
Congreganti multos pisces, omne genus hinc et inde, 
Quos cum traxissent ad littus, tunc cceperunt separare, 
Bonos in vasa miserunt, reliquos malos in mare. 
oe trash seems below the level of Augustin; but it could not have been much later than 
S$ age. 
2 It begins in the following manner :— 
Przcelso expectabili bis Arbogasto comiti 
Auspicius, qui diligo, salutem dico plurimam. 
Magnas ceelesti Domino rependo corde gratias 
Quod te Tullensi proxime magnum in urbe vidimus, 
Multis me tuis artibus lztificabas antea, 
Sed nunc fecisti maximo me exultare gaudio. 


® Chilpericus rex . . . . confecit duos libros, quorom versiculi debiles nullis pedibus suh- 


sistere possunt; in quibus, dum non iutelligebat, pro longis syllabas breves posuit, et pro 
brevibus longas statuebat. 
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accentual measure, written upon a victory of Clotaire Il, over the 
Saxons in 622, and obviously intended for circulation among the 
peopie.! Foxtunatus says, in his life of St Aubin of Angers, that he 
should take care not to use any expression unintelligible to the people.? 
Baudemind, in the middle of the seventh century, declares, in his 
life of St Amand, that he writes in a rustic and vulgar style, that the 
reader may be excited to imitation. Not that these legends were 
actually perused by the populace, for the very art of reading was con- 
fined to a few. But they were read publicly in the churches, and 
probably with a. pronunciation accommodated to the corruptions of 
ordinary language. Still the Latin syntax must have been tolerably 
understood ; and we may therefore say that Latin had not ceased to 
be a living language in Gaul during the seventh century. Faults 
indeed against the rules of grammar, as well as unusual idioms, per- 
petually occur in the best writers of the Merovingian period, such as 
Gregory of Tours; while charters drawn up by less expert scholars 
deviate much farther from purity. 

‘The corrupt provincial idiom became gradually more and more 
dissimilar to grammatical Latin ; and the lingua Romana rustica, as 
the vulgar Zazozs (to borrow a word that.I cannot well translate) had 
been called, acquired a distinct character as a new language in the 
eighth century.* Latin orthography, which had been hitherto pretty 
well maintained in books, though not always in charters, gave way to 
a new spelling, conformably to the current pronunciation. Thus we 

find lui, for illius, in the Formularies of Marculfus ; and Tu lo juva in 
a liturgy of Charlemagne’s age, for Tu illum juva, When this barrier 
was once broken down, such a deluge of innovation poured in, that all 
the characteristics of Latin were effaced in writing as well as speaking, 
and the existence of a new language became undeniable. In a council 
held at Tours in 813, the bishops are ordered to have certain homilies 
of the fathers translated into the rustic Roman, as well as the German 
tongue, After this it is unnecessary to multiply proofs of the change 
which Latin had undergone. 

In Italy, the progressive corruptions of the Latin language were 
analogous to those which occurred in France, though we do not find 
in writings any unequivocal specimens of a new formation at so early 
a period. But the old inscriptions, even of the fourth and fifth cen- 
turies, are full of solecisms and corrupt orthography. In legal instru- 
ments under the Lombard kings, the Latin inflexions are indeed used, 
but with so little regard to propriety, that it is obvious the writers had 
not the slightest tincture of grammatical knowledge. This observation 
extends to a very large proportion of such documents down to the 
twelfth century, and is as applicable to France and Spain as it is te 
Italy. In these charters the peculiar characteristics of Italian ortho- 

1 One stanza of this song will suffice to show that the Latin language was yet unchanged. 


De Clotario est canere rege Francorum, 
Qui ivi pugnare cum gente Saxonum, 
uam graviter provenisset missis Saxonum, 

Si non fuisset inclitus Faro de gente Burgundienum. 
4 Preecavendum est, ne ad aures populi minus aliquid intelligible proferatur. 
$ kustico et plebeio sermone propter exemplum et imitationem, 
4%: 1s mentioned by name even in the seventh century, which is very natural, as the oom 

suption of Latin had then become striking. 
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graphy and grammar frequently appear.: Thus we find, in the eighth 
century, diveatis for debeatis, da for de in the ablative, avendi for 
habendi, dava for dabat, cedo a deo, and ad ecclesia. among mtany 
similar corruptions. Latin was so changed, it is said by a writer of 
Charlemagne’s age, that scarcely any part of it was popularly known, 
Italy indeed had suffered more than France itself by invasion, and wag 
reduced to a lower state of barbarism, though probably from. the 
greater distinctness of pronunciation habitual to the Italians, they lost 
less of their original language than the French. I do not find, how- 
ever, in the writers who have treated this subject, any express evidence 
of a vulgar language distinct from Latin, earlier than the close of the 
tenth century, when it is said in the epitaph of Pope Gregory V., who 
died in 999, that he instructed the people in three dialects—the Frank- 
ish or German, the vulgar, and the Latin.! 

When Latin had thus ceased to be a living language, the whole 
treasury of knowledge was locked up from the eyes of the people. 
The few who might have imbibed a taste for literature, if books had 
been accessible to them, were reduced to abandon pursuits that could 
only be cultivated through a kind of education not easily within their 
reach. Schools confined to cathedrals and monasteries, and exclu- 


sively designed for the purposes of religion, afforded no encourage- . 


ment or opportunities to the laity. The worst effect was that, as the 
newly-formed languages were hardly made use of in writing, Latin 
being still preserved in all legal instruments and public correspondence, 
the very use of letters, as well as of books, was forgotten. For many 
centuries, to sum up the account of ignorance in a word, it was rare for 
a layman, of whatever rank, to know how to sign his name.? Their 
charters, till the use of seals became general, were subscribed with the 
mark of the cross. Still more extraordinary it was to find one who 
had any tincture of learning. Even admitting every indistinct com- 
mendation of a monkish biographer, (with whom a knowledge of 
church-music would pass for literature,)3 we could make out a very 
short list of scholars. None certainly were more distinguished as 
such than Charlemagne and Alfred. But the former, unless we reject 
a very plain testimony, was incapable of writing ;* and Alfred found 
difficulty in making a translation from the pastoral instruction of St 
Gregory, on account of his imperfect knowledge of Latin. 

Whatever mention, therefore, we find of learning and the learned, 


1Usus Francisca, vulgari, et voce Latina. 
Instituit populos eloquio triplici. 
—Fortanini dell’ Eloquenza Italiana. 

2 This became much less unusual about the end of the thirteenth century ; a pretty late 
period! A few signatures to deeds appear in the fourteenth century; in the next they are 
more frequent. The emperor Frederic Barbarossa could not read. Struvius, Corpus Hist. 
German. Nor John, king of Bohemia, in the middle of the fourteenth century. Sismondi. 
Nor Phiiip the Hardy, king of France, although the son of St Louis. Velly. 

3 Louis IV., king of France, laughing at Fulk, count of Anjou, who sang anthems among 
the choristers of Tours, received the foliowing pithy epistle from his learned vassal: Noveritis, 
domine, quod re~: illiteratus est asinus coronatus. Gesta Comitum Andegavensium, In the 
same book, Geoffrey, father of our Henry II., is said to be optime literatus; which perhaps 
imports little more learning than his ancestor Fulk possessed. 

* A passage in Eginhard has occasioned much dispute. Tentabat et scribere, totlie 
asque et codicillos ad hoc in lecticula sub cervicalibus circumferre solebat, ut, cum vacu*m 
tempus esset, manum effigiandis iiteris assuefaceret } sed parum prosperé successit jal 
Przposterus ac serd inchoatus. 
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during these dark ages, must be understood to relate only to such as 
were within the pale of clergy, which indeed was pretty extensive, and 
comprehended many who did not exercise the offices of religious 
ministry. But even the clergy were, for a long period, not very mate- 
rially superior, as a body, to the uninstructed laity. An inconceivable 
cloud of ignorance overspread the whole face of the church, hardly 
broken by a few glimmering lights, who owe almost the whole of their 
distinction to the surrounding darkness. In the sixth century the best 
writers in Latin were scarcely read, and perhaps from the middle of 
this age to the eleventh, there was, in a general view of literature, little 
difference to be discerned. If we look more accurately, there ‘will 
appear certain gradual shades of twilight on each side of the greatest 
obscurity. France reached her lowest point at the beginning of the 
eighth century ; but England was at that time more respectable, and 
did not fall into complete degradation till the middle of the ninth, 
There could be nothing more deplorable than the state of letters in 
Italy and in England during the succeeding century ; but France 
seems to have been uniformly, though very slowly, progressive from 
the time of Charlemagne.1 

Of this prevailing ignorance it is easy'to produce abundant testi- 
mony. Contracts were made verbally, for want of notaries capable of 
drawing up charters; and these, when written, were frequently bar- 
barous and ungrammatical to an incredible degree. For some consi- 
derable intervals, scarcely any monument of literature has been pre- 
served, except a few jejune chronicles, the vilest legends of saints, or 
verses equally destitute of spirit and metre. In almost every council, 
the ignorance of the clergy forms a subject for reproach. It is as- 
serted by one held in 992, that scarcely a single person was to be found 
in Rome itself who knew the first element of letters. Not one priest 
of a thousand in Spain, about the age of Charlemagne, could address 
a common letter of salutation to another. In England, Alfred de- 
clares that he could not recollect a single priest south of the Thames, 
(the most civilised part of England,) at the time of his accession, who 
understood the ordinary prayers, or could translate Latin into his 
mother-tongue.? Nor was this better in the time of Dunstan, when it 
is said, none of the clergy knew how to write or translate a Latin letter.” 

1 These four dark centuries, the eighth, ninth, tenth, and eleventh, BeCHDy five large 
quarto volumes of the Literary History of France, by the fathers of St Maur. But the most 
useful part will be found in the general view at the commencement of each volume; the 
remainder is.taken up with biographies, into which a reader may dive at random, and some- 
times bring up a curious fact. : ; 

2 The drift of Alfred’s preface to this translation is to defend the expediency of rendering 
books into English, on account of the general ignorance of Latin. The zeal which this excel- 
lent prince shows for literature is delightful. Let us endeavour, he says, that all the English 
youth, especially the children of those who are free-born and can educate them, may learn 
to read English before they take to any employment. Afterwards such as please may be 
instructed in Latin. Before the Danish invasion, indeed, he tells us, churches were well 
furnished with books ; but the priests got little good from them, being written in a foreign 
language which they could not understand. 

3 Odericus Vitalis, a more candid judge of our unfortunate ancestors than other contem- 
porary annalists, says that the English were, at the Conquest, rude and almost illiterate, 
which he ascribes to the Danish invasion. However, Ingulfus tells us that the library of 
Croyland contained above three hundred volumes till the unfortunate fire that destroyed that 
abbey in ro9r. Such a library was very extraordinary in the eleventh century, and could not 


have heen equalled for some ages afterwards. Ingulfus mentions at the same time a nadir, 
as he calls it, er planetarium, executed in various metals, This had been presented to abbot 
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The homilies which they preached were compiled for their use by some 
bishops, from former works of the same kind, or the writings of the 
Christian fathers. : sy 1ti 

This universal ignorance was rendered unavoidable, among other 
causes, by the scarcity of books, which could only be procured at an 
immense price. From the conquest of Alexandria by the Saracens, at 
the beginning of the seventh century, when the Egyptian papyrus 
almost; ceased to be imported into Europe, to the close of the tenth, 
about which time the art of making paper from cotton-rags seems to 
have been introduced, there were no materials for writing except parch- 


ment, a substance too expensive to be readily spared for mere purposes’ 


of literature.!. Hence an unfortunate practice gained ground, of erasing 
a manuscript in order to. substitute another on the same skin. This 
occasioned the loss of many ancient authors, who have made. way for 
the legends of saints, or other ecclesiasticalrubbish. «) 0 | 0 3 

If we wouldlistento:some literary historians, we should believe that the 
darkest ages. contained many individuals, not only distineuished among 
their contemporaries, but positively eminent for abilities and knowledge. 
A proneness to extol every monk, of whose productions a few letters or 
a devotional treatise survives, every bishop, of whom it is related that 
he composed homilies, runs through the laborious work \of the Bene- 
dictines of St Maur, the Literary History of France, and, in a less 
degree, is observable even in Tiraboschi, and in most books of this 
class, Bede, Alcuin, Hincmar, Raban, and a number of inferior names, 
become real giants of learning in their uncritical panegyrics, But one 
might justly say, that ignorance is the smallest defect of the writers of 
these dark ages. Several of them were tolerably acquainted with 
books; but that wherein they are uniformly deficient is original argu- 
ment or expression. Almost every one is'a compiler of scraps from 
the fathers, or from. such semi-classical authors as Boethius, Cassio- 
dorus, or Martianus Capella.2. Indeed, I am not aware that-there 
appeared more than two really considerable men in the republic of 
letters, from the sixth to the middle of the eleventh century; John, 
surnamed Scotus or Erigena, a-native of Ireland ;:and Gerbert, who 
became. pope by the name of Silvester II.: the first endowed with a 
bold ‘and. acute metaphysical genius ; the second excellent, for the 


Turketul in the tenth century by a king of France, and was, I make no doubt, of Arabian, or 
perhaps Greek manufacture. “ 


1 Parchment was so scarce, that none could be procured about 1220 for an illuminated copy 


of the Bible. I suppose the deficiency was of skins beautiful enough for this purpose; it 


cannot be meant that there was no parchment for legal instruments. 

Manuscripts written on papyrus, as may be supposed from the fragility of the material, as 
well as the difficulty of procuring it, are of extreme rarity. That in the British Museum, 
being a charter to a church at Rayenna in 572, is in every respect the most curious; and 
indeed both Mabillon and Muratori seem never to have seen anything written on papyrus; 
though they trace its occasional use down to the eleventh or twelfth centuries, The authors 
of the Nouveau Traité de Diplomatique speak of several manuscripts on this. material as 
extant in France and Italy. i r 

As to the general scarcity and high price. of books in the Middle Ages, Robertson’s Hist. 
Charles V.,,and Warton, not to quote authors less accessible, haye collected some of the lead- 
ing facts; to whom I refer the reader. ; ; 

Lest,I should seem. to. have spoken too peremptorily, I wish it to be understood that I 
pretend to hardly any BEE acquaintance with these writers, and found my censure on the 
authority of others, chiefly ind¢ed on the admissions. of those who are too disposed to fall inte 
& strain of panegyric. oe Tie “ti SY gatahy 
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_ time when he lived, in mathematical science and useful mechanical 
WOVERTIONS As codi hem cose} techy ore sg oe 
_. If it be demanded, by what cause it happened, that a few sparks of 
ancient learning survived throughout this long winter, we can only 
_ascribe their preservation to the establishment of Christianity. Religion 
alone made a bridge, as it were, across the chaos, and has linked the 
two ‘periods of ancient and modern civilisation. Without this .con- 
necting principle, Europe might indeed have awakened to intellectual 
pursuits, and the genius of recent times needed not to be invigorated 
by the imitation of antiquity. But the memory of Greece-and Rome 
would have been feebly preserved by tradition, and the monuments of 
those, nations might have excited, on the return of civilisation, that 
vague sentiment of speculation and wonder with which men now. con- 
template Persepolis or the Pyramids. It is not, however, from religion 
simply that we have derived this advantage, but from religion as it was 
modified in the dark ages. Such is the complex reciprocation of good 
and evil in the dispensations of Providence, that we may assert, with 
only an apparent paradox, that, had religion been more pure, it would 
have been less permanent, and that Christianity has been preserved by 
means of its corruptions. The sole hope for literature depended on the 
Latin language; and I do not see why that should not have been mal 
if three circumstances in the prevailing religious system, all of whic 
- we are justly accustomed to disapprove, had not conspired to maintain 
it; the papal supremacy, the monastic institutions, and the use of a 
Latin liturgy. 1. A continual intercourse was kept up in consequence 
of the first, between Rome and the several nations of Europe: her laws 
wwere received by the bishops, her legates presided in councils ; so that 
a common language was as necessary in the church as it is at present 
In the diplomatic relations of kingdoms, 2. Throughout the whole 
course of the middle ages there was no learning, and very little regu- 
larity of nanners, among the parochial clergy. Almost every distin- 
guished man was either the member of a chapter or of a convent. The 
monasteries were subjected to strict rules of discipline, and held out, 
at the worst, more opportunities for study than the secular clergy pos- 
sessed, and fewer for worldly dissipations. But their most important 
service was.as secure repositories for books. All our manuscripts have 
been preserved in this manner, and could hardly have descended to 
us; by any other channel ; at least, there were intervals, when I. do not 
conceive that any royal or private libraries existed. 3., Monasteries, 
however, would probably have contributed very little towards the pre- 
servation of learning, if the Scriptures and the liturgy had been trans- 
lated out of Latin when that language ceased to be intelligible. Every 
rational principle of religious worship called for such a change; but 
it would have been made at the expense of posterity. One might pre- 
sume, if such refined conjectures were consistent with historical caution, 
that the more learned and sagacious ecclesiastics of those times, deplor- 
ing the gradual corruption of the Latin tongue, and the danger of its 
1 John Scotus, who must not be confounded with the still more famous metaphysician Duns 
Scotus, lived under Charles the Bald; in the middle of the ninth century. Silvester II. died 
in 1003, Whether he first brought the Arabic numeration into Europe, as has been com- 


aponly. said, seems uncertain; it-was at least not much practised for some centuries after his 
Geath. .» Ais 5 . + 
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absolute extinction, were induced to maintain it as a sacred language, 
and the depositary, as it were, of that truth and that science which 
would be lost in the barbarous dialects of the vulgar. But a simpler 
explanation is found in tae radical dislike of innovation which is 
natural to an established clergy. Nor did they want as good pretexts, 
on the ground of convenience, as are commonly alleged by the op- 
ponents of reform. ‘They were habituated to the Latin words of the 
church-service, which had become, by this association, the readiest 
instruments of devotion, and with the majesty of which the Romance 
jargon could bear no comparison. Their musical chants were adapted 
to these sounds, and their hymns depended, for metrical effect, on the — 
marked accents and powerful rhymes which the Latin language affords. 
The vulgate Latin of the Bible was still more venerable. It was like 
a copy of a lost original; and a copy attested by one of the most 
eminent fathers, and by the general consent of the church. These are 
certainly no adequate excuses for keeping the people in ignorance, 
and the gross corruption of the middle ages is in a great degree assign- | 
able to this policy. But learning, and consequently religion, have 
eventually derived from it the utmost advantage. 

In the shadows of this universal ignorance, a thousand superstitions, 
like foul animals of night, were propagated and nourished. It would 
be very unsatisfactory to exhibit a few specimens of this odious brood, 
when the real character of those times is only to be judged by their 
accumulated multitude. In every age, it would be easy to select proofs 
of irrational superstition, which, separately considered, seem to degrade 
mankind from its level in the creation; and perhaps the contem- 
poraries of Swedenborg and Southcote have no right to look very con- 
temptuously upon the fanaticism of their ancestors. There are many 
books, from which a sufficient number of instances may be collected, 
to show the absurdity and ignorance of the middle ages in this respect. 
I shall only mention two, as affording more general evidence than any 
local or obscure superstition. In the tenth century, an opinion pre- 
vailed everywhere, that the end of the world was approaching. Many 
charters begin with these words: “As the world is now drawing to 
its close.” An army marching under the emperor Otho J. was so 
terrified by an eclipse of the sun, which it conceived to announce this 
consummation, as to disperse hastily on all sides. As this notion 
seems to have been founded on some confused theory of the millennium, 
it naturally died away when the seasons proceeded in the eleventh 
century with their usual regularity. A far more remarkable and per- 
manent superstition was the appeal to heaven in judicial controversies, 
whether through the means of combat or of ordeal. The principle of 
these was the same; but in the former, it was mingled with feelings 
independent of religion ; the natural dictates of resentment in a brave 
man unjustly accused, and the sympathy of a warlike people with 
the display of skill and intrepidity. These, in course of time, almost 
obliterated the primary character of judicial combat, and ultimately 
changed it into the modern duel, in which assuredly there is no mix- 
ture of superstition. But in the various tests of innocence, which 


1 Duelling, in the modern sense of the word, exclusive of casual frays and single combats 
during war, was unknown before the sixteenth century. But we find one anecdote, which 
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were called ordeals, this stood undisguised and unqualified. It is not 
necessary to describe what is so well known; the ceremonies of trial 
by handling hot iron, by plunging the arm into boiling fluids, by float- 
ing or sinking in cold water, or by swallowing a piece of consecrated 
bread, It is observable that, as the interference of heaven was relied 
upon as a matter of course, it seems to have been reckoned nearly in- 
different whether such a test was adopted, as must, humanly consid- 
ered, absolve all the guilty, or one that must convict all the innocent. 
The ordeals of hot iron or water were, however, more commonly used. 
and it has been a perplexing question, by what dexterity these tre- 
mendous proofs were eluded. They seem at least to have placed the 
decision of all judicial controversies in the hands of the clergy, who 
must have known the secret, whatever that might be, of satisfying the 
spectators that an accused person had held a mass of burning iron 
with impunity. For several centuries, this mode of investigation was 
in great repute, though not without opposition from some eminent 
bishops. It does discredit to the memory of Charlemagne that he was 
one of its warmest advocates.1 But the judicial combat, which indeed 
might be reckoned one species of ordeal, gradually put an end to the 
rest; and as the church acquired better notions of law, and a code of 
her own, she strenuously exerted herself against all these barbarous 
superstitions,” 

But the religious ignorance of the middle ages sometimes burst out 
in ebullitions of epidemical enthusiasm, more remarkable than these 
superstitious usages, though proceeding in fact from similar causes, 
For enthusiasm is little else than superstition put in motion, and is 
equally founded on a strong conviction of supernatural agency without 
any just conceptions of its nature. Nor has any denomination of 
Christians produced, or even sanctioned, more fanaticism than the 
church of Rome.? These epidemical frenzies, however, to which I am 
alluding, were merely tumultuous, though certainly fostered by the 


seems to illustrate its deriviation from the judicial combat. The dukes of Lancaster and 
Brunswick having some differences, agreed to decide them by duel before John, king of France. 
The lists were prepared with the solemnity of a real trial by battle; but the king interfered 
to prevent the engagement. The barbarous practice of wearing swords as a part of domestic 
dress, which tended very much to the frequency of duelling, was not introduced till the latter 

art of the fifteenth certury. I can only find one print in Montfaucon’s Monuments of the 
Donch monarchy where a sword is worn without armour before the reign of Charles VIII. ; 
though a few, as early as the reign of Charles VI., have short daggers in their girdles. The 
exception is a figure of Charles VII. 

1 It was abolished by Louis the Debonair, a man, as I have noticed in another place, not 
- inferior, as a legislator, to his father. 

2 Ordeals were not actually abolished in France, notwithstanding the law of Louis above 
mentioned, so late as the eleventh century, nor in England, till the reign of Henry III. 
Some of the stories we read, wherein accused persons have passed triumphantly through 
these severe proofs, are perplexing enough; and perhaps it is safer, as well as easier, to deny 
than to explain them. For example, a writer in the Archzologia has shown that Emma, queen 
of Edward the Confessor, did not perform her trial by stepping Jetween, as Blackstone 
imagines, but zfon nine red-hot ploughshares. But he seems not aware that the whole story 
is unsupported by any contemporary oreven respectable testimony. A similar anecdote is re- 
lated of Canegunda, wife of the emperor Henry II., which probably gave rise to that of Emma, 
There are, however, medicaments, as is bats known, that protect the skin to a certain de- 

ee against the effect of fire. This phenomenon would pass for miraculous, and form the 

asis of those exaggerated stories in monkish books. : 

3 Besides the original lives of popish saints, and especially that of St Francis in Wadding’a 
Annales Minorum, the reader will find amusement in bishop Lavington’s Enthusiasm of Me 
thodists and Papists compared. 
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creed of perpetual miracles, which the clergy inculcated, and drawing | 


a legitimate precedent for religious insurrection from the crusades. 
For these, among their other civil consequences, seem to have ree 
cipally excited a wild religious fanaticism that did not sleep for several 
centuries.1 #8 
The first conspicuous appearance of it was in the reign of Philip 
Augustus, when the mercenary troops, dismissed from the pay of that 
prince and of Henry II., committed the greatest outrages in the south 
of France, One Durand, a carpenter, deluded, it is'said, by a con- 
trived appearance of the Virgin, put himself at the head of an army of 
the populace, in order to destroy these marauders. His followers were 
styled Brethren of the White Caps, from the linen coverings of: their 
heads. They bound themselves not. to play at dice, nor frequent 
taverns, to wear no affected clothing, to avoid perjury and vain ‘swear- 
ing. « After some successes over the plunderers, they went so far as to 
forbid the lords to take any dues from their vassals, 'on ‘pain of incur- 
ring the indignation of the brotherhood. ‘It may easily bé imagined 
that they were soon entirely discomfited, so that no one dared: to own 
that :he had belonged to them. POST td AER Rat 
During the captivity of St Louis in Egypt, amore extensive and ter: 
rible ferment broke out in Flanders, and spread from thence ‘over great 


part of France. An impostor declared himself commissioned by the ~ 


Virgin: to preach a crusade, not tothe rich and noble, who, for ‘their 
pride, hadi been rejected of God, but to the poor. His disciples were 
called Pastoureaux, the simplicity of shepherds having exposed them 
more readily to this delusion, In a short time they were’ swelled by 
the confluence of abundant streams to a moving mass of a hundred 
thousand men, divided into companies, with banners bearing a’ cross 
and a lamb, and commanded by the impostor’s lieutenants. He as- 
sumed a priestly character, preaching, absolving, annulling marriages: 
At’ Amiens, Bourges, Orleans, and Paris itself, he was received as 4 
divine prophet. Even the regent Blanche, for a time, was led away by 
the popular tide. His main topic was reproach of the clergy for their 
idleness and corruption, a theme well adapted to the ears of the’ people, 


ero 


who’ had ‘long been uttering similar strains of complaint. In'some 


towns his followers massacred the priests and plundered the monas- 
teries.’ The government at length began to exert itself; and the’ public 
sentiment turning against the authors of so much confusion, this rabble 
was put to the sword or dissipated. Seventy years afterwards, an in- 
surrection almost exactly parallel to this burst out under the samé pre- 
tence. of a crusade.. These insurgents, too, bore the name of Pastour- 
eaux, and their short career was distinguished by a general massacre 
of the Jews.? G Uhhatic Saaaet 

But though the contagion of fanaticism spreads much more rapidly 
among the populace, and in modern times is almost entitely confined 


* The most singular effect of this crusading s irit was witnessed in 1211, when a multitude, 
amounting, as some say, to ninety thousand, chiefly composed of children, and commanded 


by a‘child, set out for the purpose of recovering the Holy Land. Vhey came for the’ most — 


part from Germany, and reached Genoa without harm. But finding there an obstacle which 
their imperfect knowledge of geography had not anticipated, they soon dispersed in various 
directions. ‘Thirty thousand arrived at Marseilles, where part were murdered; part probably 
starved, and the rest sold to the Saracens. a ROME aE BH Tea NA 


3 The continuator of Nangis says, sicut fumus subitd evanuit tota illa comotio: | Spicilegiun. 


t & 
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to it, there were examples, in the middle ages, of an epidemical reli- 


- gious lunacy, from which no class was exempt. One of these occurred 


about the year 1260; when a multitude of every rank, age, and sex, 
marching two by two in procession along the streets and public roads, 
mingled groans and dolorous hymns with thé sound of leathern scourges, 
which they exercised upon their naked backs. From this mark of peni- 
tence, which, as it bears at least all the appearance of sincerity, is not 
uncommon in the church of Rome, they acquired the name of Flagel- 
lants. Their career began, it is said, at Perugia, whence they spread 
over the. rest of Italy, and into Germany and: Poland. As this spon- 
taneous fanaticism met with:no encouragement from the church, and 
was prudently discountenanced: by the civil magistrate, it died away 
in a very short time. But it is more surprising that, after almost a 
century and a half of continual improvement and illumination, another 


rruption of popular extravagance: burst out under circumstances ex- 


ceedingly similar In the month of August 1399, says a contem- 
porary historian, there appeared all over Italy a description of persons, 
called Bianchi, from the white linen vestments that they wore. They 
passed from province to province, and from city to city, crying out 
Misericordia ! with their faces covered and bent towards the ground, 
and bearing before them a great crucifix. Their. constant song was, 
Stabat Mater dolorosa, This lasted three months ; and whoever did 


not attend’ their processions was reputed a heretic. Almost every 


Italian writer of the time takes notice of these Bianchi; and Mura- 
tori ascribes.a remarkable reformation of manners (though certainly a 
very transient’ one) to their influence.2 Nor were they confined to 
Italy, though no such: meritorious exertions are imputed to’ them in 
other countries. In France their practice of covering the face gave 
such opportunity to crimes as to be prohibited by the government, and 
we have anvact on the rolls of the first parliament of Henry IV., for- 
bidding any one, “under pain of forfeiting all his worth, to receive the 
new sect in white clothes, pretending to great, sanctity,” which had 
recently appeared in foreign parts. a 

. The: devotion of the multitude was wrought to this feverish ‘height 
by the prevailing system of the clergy. In that singular polytheism, 
which had been’ grafted on the language rather than the principles of 
Christianity, nothing was so conspicuous. as the. belief of perpetual 
miracles ; if indeed those could properly be termed miracles, which by 
their constant recurrence, even upon ‘trifling occasions, might seem 
within the ordinary dispensations of Providence, These superstitions 


~ arose in'what are called primitive ‘times, and are certainly no part of 


Popery, .if:in that::word we include any especial reference to the 
Roman see: But successive ages of ignorance swelled the delusion to 
such an enormous pitch, that it was as difficult to trace,,we:may say 
without exaggeration, the real religion of the gospel in the popular 
belief of the laity, as the real history of Charlemagne. in the romance 


1 Something similar is mentioned by G. Villani, under the year 13x0, : 

2 Sudden. transitions from profligate to, austere) manners were so'common among idivi- 
duals, that. we cannot be surprised at their sometimes becoming: in’ a.manner national, 
Azarius, a:chronicler of Milan, after describing the almost incredible dissoluteness of Pavia, 

ives an account of an instantaneous reformation wrought by the preaching of a certain friar, 

‘his was about 1360. ; 


23900 Mischief arising from Belief in Miracles. 


of Turpin. It must not be supposed that‘these absurdities were pto- 
duced, as well as nourished, by ignorance. In most cases, they were 
the work of deliberate imposture. Every cathedral or monastery had> 
its tutelar saint, and every saint his legend, fabricated in order to 
enrich the churches under his protection, by exaggerating his virtues, 
his miracles, and consequently his power of serving those who paid 
liberally for his patronage.! Many of those saints were imaginary 
persons ; sometimes a blundered inscription added a name to the 
calendar ; and sometimes, it is said, a heathen god was surprised at 
the company to which he was introduced, and the rites with which he 
was honoured.? 

It would not be consonant to the nature of the present work to 
dwell upon the erroneousness of this religion ; but its effect upon the 
moral and intellectual character of mankind was so prominent, that no 
one can take a philosophical view of the middle ages without attend- 
ing more than is at present fashionable to their ecclesiastical history. 
That the exclusive worship of saints, under the guidance of an artful 
though illiterate priesthood, degraded the understanding, and begot a 
stupid credulity and fanaticism, is sufficiently evident. But it was 
also so managed as to loosen the bonds of religion, and pervert the 
standard of morality. If these inhabitants of heaven had been repre- 
sented as stern avengers, accepting no slight atonement for heavy 
offences, and prompt to interpose their control over natural events for 
the detection and punishment of guilt, the creed, however impossible 
to be reconciled with experience, might have proved a salutary check 
upon a rude people, and would at least have had the only palliation 
that can be offered for a religious imposture, its political expediency. 
In the legends of those times, on the contrary, they appeared only as 
perpetual intercessors, so good-natured, and so powerful, that a sinner 
was more emphatically foolish than he is usually represented, if he 
failed to secure himself against any bad consequences. For alittle 
attention to the saints, and especially to the Virgin, with due liberality 
to their servants, had saved, he would be told, so many of the most 
atrocious delinquents, that he might equitably presume upon similar 
luck in his own case. 

This monstrous superstition grew to its height in the twelfth cen- 
tury. For the advance that learning then made was by no means 
sufficient to counteract the vast increase of monasteries, and the op- 
portunities which the greater cultivation of modern languages afforded 
for the diffusion of legendary tales. It was now, too, that the venera- 
tion paid to the Virgin, in early times very great, rose to an almost 
exclusive idolatry. It is difficult to conceive the stupid absurdity, and 
disgusting profaneness of these stories, which were invented. by the 
monks to do her honour, some examples of which have been thrown 
into a note.’ 

1 T need not quote Mosheim, who more than coniirms every word of my text, 

2 Middleton’s Letter from Rome, If some of our eloquent countryman’s positions be dis- 
puted, there are abundant Catholic testimonies that imaginary saints have been canonised. 

3 Le Grand d’Aussy has given us several of the religious tales by which the monks endea- 


voured to withdraw the people from romances of chivalry. The following specimens will 


ae confirm my assertions, which may perhaps appear harsh and extravagant to the 
reader :— 


There was a man whose occupation was highway robberv: but whenever be set out on any 





| Salutary Influence of Genuine Religion. 281 


Whether the superstition of these dark ages had actually passed 
that point when it becomes more injurious to public morals and the 
welfare of society than the entire absence of all religious notions, is a 

very complex question, upon which I would by no means pronounce 
an affirmative decision. A salutary influence, breathed from the spirit 
of a more genuine religion, often displayed itself among the corrup- 
tions of a degenerate superstition. In the original principles of mon- 
astic orders, and the rules by which they ought at least to have been 
governed, there was a character of meekness, self-denial, and charity, 
that could not wholly be effaced. These virtues, rather than justice 
and veracity, were inculcated by the religious ethics of the middle 
ages ; and in the relief of indigence, it may, upon the whole, be as- 
serted, that the monks did not fall short of their profession.1 This 
eleemosynary spirit, indeed, remarkably distinguishes both Christi- 
anity and Mohammedism from the moral systems of Greece and Rome, 


such expedition he was careful to address a prayer to the Virgin. Taken at last, he was 
sentenced to be hanged. While the cord was round his neck he made his usual prayer, nor 
was it ineffectual. The Virgin supported his feet ‘‘with her white hands,” and thus kept 
him alive two days, to the no small surprise of the executioner, who attempted to complete 
his work with strokes of a sword. But the same invisible hand turned aside the weapon, and 
the executioner was compelled to release his victim, acknowledging the miracle. The thief 
retired into a monastery, which is always the termination of these deliverances. 

At the monastery of St Peter, near Cologne, lived a monk perfectly dissolute and irreligious, 
but very devout towards the Apostle. Unluckily he died suddenly without confession. The 
fiends came as usual to seize his soul. St Peter, vexed at losing so faithful a votary, besoughr 
God to admit the monk into Paradise. His prayer was refused, and though the whole body 
of saints, apostles, angels, and martyrs joined, at his request, to make interest, it was of no 
avail. In this extremity he had recourse to the Mother of God. ‘‘ Fair lady,” he said, ‘‘my 
monk ‘is lost if you do not interfere for him; but what is impossible for us will be but sport to 
you, if you please to assist us. Your Son, if you but speak a word, must yield, since it is in 
your power to command Him.” The Queen Mother assented, and, followed by all the 
virgins, moved towards her Son. He who had Himself given the precept, Honour thy father 
and thy mother, no sooner saw His own parent approach, than He rose to receive her; and, 
taking’ her by the hand, inquired her wishes. The rest may be easily conjectured. Com- 

are the gross stupidity, the atrocious impiety of this tale, with the pure theism of the Arabian 
Nights, and judge whether the Deity was better worshipped at Cologne or at Bagdad. 

It is unnecessary to multiply instances of this kind. In one tale the Virgin takes the 
shape of a nun, who had eloped from the convent, and performs her duties ten years, till, 
tired of a libertine life, she returns unsuspected. This was in consideration of her having 
never omitted to say an Ave as she passed the Virgin’s image. In another, a gentleman, in 
love with a handsome widow, consents, at the instigation of a sorcerer, to renounce God and 
the saints, but cannot be persuaded to give up the Virgin, well knowing that, if he kept her 
his friend, he should obtain pardon through her. Accordingly, she inspired his mistress 
‘with so much passion that he married her within a few days. 

These tales, it may be said, were the production of ignorant men, and circulated among the 
populace. Certainly they would have excited contempt and indignation in the more en- 
lightened clergy. But I am concerned with the general character of religious notions among 
the people ; and for this it is better to take such popular compositions, adapted to what the 
laity already believed, than the writings of comparatively learned and reflecting men. How- 
ever, stories of the same cast are frequent in the monkish historians. Matthew Paris, one of 
the most respectable of that class, and no friend to the covetousness or relaxed lives of the 
priesthood, tells us of a knight who was on the point of being damned for frequenting tourna- 
ments, but saved by a donation he had formerly made to the Virgin. 

1 I am inclined to acquiesce in this general opinion ; yet an account of expenses at Bolton 
Abbey, about the reign of Edward II., published in Whitaker's History of Craven, makes a 
very scanty show of almsgiving in this opulent monastery. Much, however, was no doubt 
given invictuals, But it is a strange error to conceive that English monasteries before the dis- 
solution fed the indigent part of the nation, and gave that general relief which the poor-laws 
are intended to afford. 

Piers Plowman is indeed a satirist ; but he plainly charges the monks with want of charity— 

“ Little had lordes to do to give landes from their heires, 
To religious that have no ruthe though it rain on their aultres ; 
In many places there the parsons be themself at ease, i 
Of the poor they have no pitie, and that is their poor chanitie, ’ 
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which were very deficient in general humanity and sympathy with suf: 
fering, » Nor do we find in any single instance during ancient times, if 
I mistake not, those public institutions for the alleviation of human 
miseries, which have long been scattered over. every part of Europe. 
The virtues of the monks assumed ’a still higher character, when they 
stood forward as:protectors of the oppressed. By an established law, 
founded, on very ancient superstition, the precincts of a church'afforded 
sanctuary to accused persons. ‘Under a due administration of justice, 
this privilege would have been simply and constantly mischievous, as 
‘we properly consider it to be in those countries where it still subsists. 
But in:the rapine and tumult of the middle ages, the right.of sanctuary 
might asioften be a shield to:innocence as an immunity to crime. ' We’ 
can hardly regret, in reflecting on the desolating violence which: pre- 
vailed, that there should have been some green spots iii the wilderness, 
where the feeble.and the persecuted could find refuge. _ How must this: 
right have enhanced the veneration for religious institutions! How 
gladly must the victims of internal warfare have turned their'eyes from; 
the baronial castle, the.dread and scourge of the: neighbourhood, to. 
those venerable: walls; within: which not even the clamour of arms. 
could’be héard, to disturb the chant of holy men, and the sacred ser-, 
vice of the altar! The protection of a sanctuary was never withheld. 
A’son‘of Chilperic, king of France, having fled to that of Tours, his. 
father ‘threatened to ravage all the lands of the church unless they 
gave him up. Gregory,.the historian, bishop of the city, replied in the 
name of ‘his ‘clergy, that Christians could not be guilty of an act un- 
heard of among pagans, . The king was as good as his word, and did 
not spare the estate of the church, but dared‘not infringe its privileges. 
He had indeed previously addressed. a letter to St. Martin, which was. 
laid on his tomb in the church, requesting permission to take away his 
son by forcé ; but the honest saint réturned no answer. Sis ait kee 
The virtues, indeed, or supposed virtues, which had induced a credu-- 
lous generation to enrich so many of the monastic orders, were not long 
preserved. We must reject, in the excess.of our candour, all testimo-> 
nies that ;the middle ages present, fromthe solemn declaration’ of 
councils; and reports of judicial inquiry, to the casual evidence of com- 
mon fame in the ballad or romance, if we would extenuate the general 
corruption of those institutions. In vain new rules of discipline were’ 
devised, or the old corrected by reforms... Many.of their worst. vices 
grew so naturally out of their mode of life, that ‘a stricter discipline’ 
could have no tendency to extirpate them. Such were the frauds. I. 
have already noticed, and the whole scheme of hypocritical austerities. 
Their extreme licentiousness was sometimes hardly concealed by the 
cowl of sancity. “I know not by what right we should disbelieve the 
reports of the visitation under Henry VIJL., entering as they do into a 
multitude’ of specific charges, both probable in their nature and ‘con- 
sonant to the unanimous opinion of the world.’ Doubtless, there: were 
‘ 2 ; ri } fi} 2e0T NGI 
1See Foshrooke’s British Monachism for a farrago of evidence against the ‘monks. Cle" 
mangis, a French theologian of considerable eminence at the beginning of the fifteenth cen- 
tury, speaks of nunneries in the following terms :—Quid aliud sunt hoc tempore puellarum 
monasteria, nisi quedam non dico Dei sancturia, sed Veneris execranda prostibula, sed lasci- 
vorum et a peers juvenum ad libidines explendas receptacula? ut idem sit hodie puellam 
velare, quod etypublic® ad scortandum exponere. _ William Prynne, from whose records, vol, 
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many communities, as well as individuals, to whom: none of these 
reproaches would apply. In the very best view, however, that can be 
taken of monasteries, their existence is deeply injurious to the general 
morals ofa nation. They withdraw men of pure conduct and ‘conscien- 
tious principles from the exercise of social duties, and leave the com; 
mon-‘mass of human vicemore unmixed. Such men are always inclined 
to form schemes of ascetic perfection, which can only be fulfilled in 
retirement ; but, in the strict rules of monastic life, and under the in- 
fluence of a grovelling superstition, their virtue Jost all its usefulness, 
They fell implicitly into the snares of crafty priests, who made submis- 
sion to the church not only the condition but the measure of all praise. 
He is a good Christian, says Eligius, a saint of the seventh century; 
who comes frequently to church ; who presents an oblation-that it may 
be offered to God on the altar, who does not taste the fruits of his land 
till he "has consecrated'a part of them to God; who can repeat! the 
Creed or the Lord’s Prayer. Redeem your souls from punishment 
while it is in your power; offer presents’ and ‘tithes to churches, light 
candles in holy places, as’ much as you can afford,come more ‘fre? 
quently to church, implore the’ protection of ‘the saints ; for, if you 
observe these things, you may come with security at the day of judg- 
ment to say, Give unto us, Lord, for we have given: unto'thee?. «°° + 
« With such ‘a' definition of the Christian character, it is not ‘surprising 
that’any fraud and injustice became honourable when it contributed to 
the riches of the clergy and glory of their order. ° Their frauds, how-' 
ever, were less atrocious than the savage bigotry with which they main: 
tained their own system and infected the laity. In Saxony, Poland, 
Lithuania, and the ‘countries on the Baltic Sea, a sanguinary persecu- 
tion extirpated ‘the original-idolatry.. The Jews were everywhere the 
objects of popular insult and oppression, frequently of a general mas- 
sacre, though protected, it must be confessed, by the laws of the church, 
as-well as, in general, by temporal princes.2 Of the crusades it is only 
necessary to repeat that they began in a tremendous eruption of fana: 
ii., p. 229, Ihave taken this passage, quotes it on occasion of a charter of King John, ban- 
ishing thirty nuns of Ambresbury into different convents, propter vite sua: turpitudi nem. 
_1.Mosheim, , Robertson has quoted this passage, to whom perhaps I am immediately ins 
debted for it Hist.-Charles V. A 
I leave this passage as it stood in former editions. But it is due to justice that this extract 
from Eligius should never be quoted in-future, as the: translator of Mosheim has induced 
Robertson and many others, as well as myself, todo. Dr Lingard has. pointed out that itis 
a very imperfect representation of what Eligius has written; for though he has dwelt on these 
devotional practices as parts of the definition of a good Christian, he certainly adds a great 
deal more'to which no one could object. | Yet no one is, in fact, to blame for this misrepresen- 
tation, which, being contained in popular books, has.gone.forth so widely. Mosheim, as will 
appear on referring to him, did not quote the passage as containing a complete definition of 
the Christian character, His translator, Maclaine, mistook this, and wrote, in consequence, 
the seyere note which Robertson has copied. I have seen the whole passage in D’Achery’s 
Spicilegium, and can testify that Dr Lingard is perfectly correct. Upon the whole, this is a 
striking proof how dangerous it is to take any authorities at secondhand. Abs 
2 Mr Turner has collected many curious facts relative to the condition of the Jews, especially 
in England. Hist. of England. “Others may be found dispersed in Velly’s History of: France; 
and many in the’ Spanish writers, Mariana and Zurita. The following are from Vaissette’s 
History of Languedoc. It was the custom at Toulouse to give a blow on the face to a Jew 
etary Paster; this was commuted in the twelfth century for a tribute. At: Beziers ‘another 
usage prevailed, that of attacking the Jews’ houses with stones from Palm Sunday to Easter. 
No other weapon was to be used ; but it generally produced bloodshed. The populace were 
regularly instigated to the assault by a sermon from the bishop. “At length a prelate wiser 
than the-rest abolished: this ancient: practice, but not without receiving a good sum from the 


Jews. 
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ticism, and ceased only because that spirit could not, be constantly 
kept alive. A similar influence produced the devastation of Langue- 
doc, the stakes and scaffolds of the Inquisition, and rooted in the 
religious theory of Europe those maxims of intolerance which it has so 
slowly, and still, perhaps, so imperfectly renounced. 

From no other cause is the dictates of sound reason and the morai 
sense of mankind more confused than by this narrow theological 
bigotry. Foras it must often happen that men, to whom the arrogance 
of a prevailing faction imputes religious error, are exemplary for 
their performance of moral duties, these virtues gradually cease to 
make their proper impression, and are depreciated by the rigidly ortho- 
dox, as of little value in comparison with just opinions in speculative 
points. On the other hand, vices are forgiven to those who are zealous 
in the faith. I speak too gently, and with a view to later times; in 
treating of the dark ages, it would be more correct to say, that crimes 
were commended. Thus Gregory of Tours, a saint of the church, 
after relating a most atrocious story of Clovis, the murder of a prince 
whom he had previously instigated to parricide, continues the sen- 
tence: “ For God daily subdued his enemies to his hand, and increased 
his kingdom ; because he walked before Him in uprightness, and did 
what was pleasing in His eyes.” } 

It is a frequent complaint of ecclesiastical writers, that the rigorous 
penances, imposed by the primitive canons upon delinquents, were 
commuted in a laxer state of discipline, for less severe atonements, and 
ultimately, indeed, for money. We must not, however, regret that the 
clergy should have lost the power of compelling men to abstain fifteen 
years from eating meat, or to stand exposed to public derision at the 
gates of a church. Such implicit submissiveness could only have pro 
duced superstition and hypocrisy among the laity, and prepared the 
road for a tyranny not less oppressive than that of India or ancient 
Egypt. Indeed, the two earliest instances of ecclesiastical interference 
with the rights of sovereigns, namely, the deposition of Wamba in 
Spain, and that of Louis the Debonair, were founded upon this austere 
system of penitence. But it is true that a repentance redeemed by 
money, or performed by a substitute, could have no salutary effect on 
the sinner; and some of the modes of atonement which the church 
most approved, were particularly hostile to public morals. None was 
so usual as pilgrimage ; whether to Jerusalem or Rome, which were 
the great objects of devotion ; or to the shrine of some national saint, 
a James of Compostella, a David, or a Thomas Becket. This licensed 
vagrancy was naturally productive of dissoluteness, especially among 
the women. Our English ladies, in their zeal to obtain the spiritual 

1 Of Theodebert, grandson of Clovis, the same historian says, magnum se et in omni boni- 
tate preccipuum reddidit. In the next paragraph we find a story of his having two wives, and 
looking so tenderly on the daughter of one of them, that her mother tossed her over a bridge 
into the river. This indeed is a trifle to the passagejin the text. There are continual proofs 
of immorality in the monkish historians. In the history of Ramsey Abbey, one of our best 
documents for Anglo-Saxon times, we have an anecdote of a bishop who made a Danish 
nobleman drunk, that he might cheat him of an estate, which is told with much approbation. 
Walter de Hemingford recounts with excessive delight the well-known story of the Jews whu 
were persuaded by the captain of their vessel to walk on the sands at low water, till the rising 
tide drowned them; and adds that the elder was both pardoned and rewarded for it by the 


king, gratiam promeruit et premium. This isa mistake, inasmuch as he was hanged ; but ig 
exnibits the character of the historian, 
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treasures of Rome, are said to have relaxed the necessary caution 
about one that was in their own custody. There is a capitulary of 
Charlemagne directed against itinerant penitents, who probably con- 
sidered the iron chain around their necks an expiation of future as 
well as past offences.1 

The crusades may be considered as martial pilgrimages on an enor- 
mous scale, and their influence upon general morality seems to have 
been altogether pernicious. “Those who served under the cross would 
not, indeed, have lived very virtuously at home; but the confidence in 
their own merits, which the principle of such expeditions inspired, 
must have aggravated the ferocity and dissoluteness of their ancient 
habits. Several historians attest the depravation of morals which 
existed both among the crusaders and in the states formed out of their 
conquests. 

While religion had thus lost almost every quality that renders it 
conducive to the good order of society, the control of human law was 
still less efficacious. But this part of my subject has been anticipated 
in other passages of the present work; and I shall only glance at the 
want of regular subordination, which rendered legislative and judicial 
edicts a dead letter, and at the incessant private warfare, rendered 
legitimate by the usages'of most continental nations. Such hostilities, 
conducted, as they must usually have been, with injustice and cruelty, 
could not fail to produce a degree of rapacious ferocity in the general 
disposition of a people. And this certainly was among the character- 
istics of every nation for many centuries. 

It is easy to infer the degradation of society during the dark ages 
from the state of religion and police. Certainly there are a few great 
landmarks of moral distinctions so deeply fixed in human nature that 
no degree of rudeness can destroy, nor even any superstition remove 
them. Wherever an extreme corruption has, in any particular society, 
defaced these sacred archetypes that are given to guide and correct 
the sentiments of mankind, it is in the course of Providence that the 
society itself should perish by internal discord, or the sword of a con- 
queror. In the worst age; of Europe there must have existed the 
seeds of social virtues, of fidelity, gratitude, and disinterestedness, 
sufficient at least to preserve the public approbation of more elevated 
principles than the public conduct displayed. Without these imperish- 
able elements there could have been no restoration of the moral ener- 
gies, nothing upon which reformed faith, revived knowledge, senewed 
law, could exercise their nourishing influences. But history, which 
reflects only the more prominent features of society, cannot exhibit the 
virtues that were scarcely able to struggle through the general deprava- 
tion. I am aware that a tone of exaggerated declamation is at all 
times usual with those who lament the vices of their own time ; and 
writers of the middle ages are in abundant need of allowance on this 
score. Nor is it reasonable to found any inferences as to the general 
condition of society on single instances of crimes, however atrocious, 
especially when committed under the influence of violent passion. 


1 Du Cange, v. Peregrinatio. Non sinantur vagari isti nudi cum ferro, qui dicunt se dat& 
peenitentia ire vagantes. Melius videtur, ut si aliquod inconsuetum et capitale crimen com- 
niiserint, in uno loco permaneant laborantes et servientes et ponitentiam agentes, secundum 
quod canonicé iis impositum sit. 
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Such enormities are the fruit of every age, and none is to be measured 
‘by them. They make, however, a strong impression ‘at the moment, 
nd thus find a place in contemporary annals, from which modern 


writers; are’ commonly glad to extract whatever may seem to throw 


light upon manners.. I shall, therefore, abstain from producing any 
particular cases of dissoluteness or cruelty from the records of the 
middle ages, lest I should weaken a general proposition by offering an 
imperfect induction to support it, and shall content myself with observ- 
ing, that times to which men sometimes appeal, as to'a golden period, 
were far inferior in every moral comparison to those in which we are 
thrown.! One crime, as more universal and characteristic than others, 
may be particularly noticed. All writers agree in the prevalence of 
judicial perjury. It seems to have almost invariably escaped. human 
punishment ; and the barriers of superstition were in this, as in every 
other instance, too feeble to prevent the commission of crimes. Many 
of the. proofs by ordeal were applied to witnesses as well as those whom 
they accused ; and, undoubtedly, trial by combat was preserved, in a 
considerable degree, on account of the difficulty experienced in securing 
a just.cause against the perjury of witnesses. Robert, king of France, 
perceiving how frequently men forswore themselves upon the relics of 
saints, and less shocked, apparently, at the crime than at the sacrilege, 
caused an empty reliquary of crystal to be used, that those who 
touched it might incur less guilt in fact, though not in intention. 
Such an anecdote characterises both the man and the times.?. : 
The favourite diversions of the middle ages, in the intervals of war, 
were those of hunting and hawking. -The former must in all countries 
be a sourceof pleasure ; but it seems to have been enjoyed in moder- 
ation by the Greeks and the Romans. With the northern invaders, 
however, it was rather a predominant appetite than an amusement ; it 
was. their pride and their ornament, the theme of their songs, the 
object of their laws, and the business of their lives. Falconry, un- 
known. as a diversion to the ancients, became from the fourth century 
an equally delightful occupation. From the Salic and other barbarous 
codes of the fifth century to the close of the period under our. review, 
every age’would furnish testimony to the ruling passion for these two 
species of chase, or, as they were sometimes called, the mysteries of 
woods and rivers. A knight seldom stirred from his house without a 
falcon on his wrist or a greyhound that followed him. Thus are Harold 
and his attendants represented in the famous. tapestry of Bayeux. 
And in the monuments of those who died anywhere but on the field of 


1 Henry has taken pains in drawing a picture, not very favourable, of Anglo-Saxon mane 
ners. This perhaps isthe best chapter, as the volume is the best volume, of his unequal 
work. His account of the Anglo-Saxons is derived in a great degree from William of Malms- 
bury, who does not spare'them. Their civil history, indeed, and their laws speak sufficiently 
against the character of that people. But the Normans had little more to boast of in respect 
of moral correctness, Their luxurious and dissolute habits are as much noticed:as their inso- 
lence: et peccati cujusdam, ab hoc solo admodum alieni, flagrasse infamiA testantur veteres. 
Ordericus Vitalis. The state of manners in France under the two first races of kings, and in 
Italy both under the Lombards and the subsequent dynasties, may be collected from their his- 
tories, their laws, and those miscellaneous facts which books of every description contain. 

2 It has been observed, that Quid mores sine legibus? is as just a question as that of Horace; 
and that bad laws must produce bad morals. The strange practice of requiring numerous 
compurgators to prove'the innocence of an accused person had a most obvious tendency te 
increase perjury. Fs 


=> 
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‘battle, it is usual to find the greyhound lying at their feet, or the bird 
upon their wrists.: Nor are the tombs of ladies without their falcon; 
for this diversion, being of less danger and fatigue than the chase, was 
‘shared by the delicate sex. 

It was.impossible to repress the eagerness with which the clergy, 
especially after the barbarians were tempted by rich bishoprics to take 
‘upon them the sacred functions, rushed into these secular amusements. 
Prohibitions of councils, however frequently repeated, produced little 
effect; In some instances, a particular monastery obtained a dispensa- 
‘tion. |Thus that of St Denis, in 774, represented to Charlemagne that 
the flesh of hunted animals was salutary for sick monks, and that their 
“skins would serve to bind the books in the library. Reasons equally 
cogent, we may presume, could not be wanting: in every) other case. 
As the bishops and abbots were perfectly feudal lords, and:.often did 
not:scruple to lead their vassals into the field, it was not to be expected 
that they should debar themselves of an innocent ‘pastime. It was 


Jhardly such, indeed, when practised at the expense of others. > Alex- 


ander III., by a letter to the clergy of. Berkshire, dispenses with their 


-keeping ‘the archdeacon in dogs and hawks during his visitation. 
'This’season gave jovial ecclesiastics an opportunity of trying different 


countries: An archbishop of York, in 1321, seems to have carried a 


_train of two hundred persons, who were maintained at the ‘expense of 


the.abbeys on his. road, and to have hunted with a pack of hounds from 


parish to parish. The third council of Lateran, in 1180, had prohibited 


this amusement on such journeys, and restricted bishops to a train of 


-forty:or fifty horses. j ps 


Though hunting had ceased to be a necessary means of procuring 


food, it was a very convenient resource on which the wholesomeness 
-and comfort, as well as the luxury, of the table depended. © Before the 


natural pastures were improved, and new kinds of fodder for cattle dis- 
covered, it was impossible to maintain'the summer stock during the 


-cold ‘season. . Hence a portion of ‘it was regularly slaughtered and 
»salted for winter provision. We may suppose, that when no alternative 


was offered but these salted meats, even the leanest venison was de- 
voured with relish: There was somewhat more ‘excuse therefore for 
the severity with which the lords of forests and. manors preserved the 
‘beasts of chase, than if they had been considered:as merely objects of 


'sport. The laws relating to. preservation of game were in every country 
‘uncommonly rigorous. They formed in England that odious system 


of forest-laws which distinguished the tyranny of our Norman kings, 
Capital punishment for killing a stag or wild boar was frequent, and 
perhaps warranted by law, until the charter of John. The French 
code was less severe, but even Henry IV. enacted the pain of death 
against the repeated offence of chasing deer in the royal forests. The 
privilege of hunting was reserved to the nobility till the reign of Louis 
1X., who extended it in some degree to persons of lower birth. 

This excessive passion for the sports of the field produced those evils 
which are apt to result from it’; a strenuous idleness, which disdained 
1 John of Salisbury inveighs against the game-laws of his age, with an‘odd trausition frotm, 
the Gospel to the Pandects. Nec veriti sunt hominem pro un& bestiola perdere, quem un‘- 


-genitus Dei Filius sanguine redemit suo. Quz fere nature sunt, et de jure oconpartius? 
ay sibi audet humana temeritas vindicare, iY 
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all useful occupations, and an oppressive «spirit towards the peasantry. — 


The devastation committed under the pretence of destroying wild 
animals, which had been already protected in their depredations, is no- 
ticed in serious authors, and has also been the topic of popular ballads,+ 
What effect this must have had on agriculture, it is easy to conjecture. 
The levelling of forests, the draining of morasses, and the extirpation 
of mischievous animals which inhabit them, are the first objects of 
man’s labour in reclaiming the earth to his use; and these were for- 
bidden by a landed aristocracy, whose control over the progress of 
agricultural improvement was unlimited, and who had not yet learned 
to sacrifice their pleasures to their avarice. ; 
These habits of the rich, and the miserable servitude of those who 
cultivated the land, rendered its fertility unavailing. Predial servitude 
indeed, in some of its modifications, has always been the great bar to 
improvement. In the agricultural economy of Rome, the labouring 
husbandman, a menial slave of some wealthy senator, had not even 
that qualified interest in the soil which the tenure of villenage afforded 
to the peasant of feudal ages. Italy, therefore, a country presenting 
many natural impediments, was but imperfectly reduced into cultiva- 
tion before the irruption of the barbarians.? That revolution destroyed 
agriculture with every other art, and succeeding calamities during five 
or six centuries left the finest regions of Europe unfruitful and desolate. 
There are but two possible modes in which the produce of the earth 
can be increased ; one by rendering fresh lands serviceable ; the other 
by improving the fertility of that which is already cultivated. The 
last is only attainable by the application of capital and of skill to agri- 
culture ; neither of which could be expected in the ruder ages of 
society. The former is, to a certain extent, always practicable while 


waste lands remain; but it was checked by laws hostile to improve- | 


ment, such as the manorial and commonable rights in England, and 
by the general tone of manners. 

Till the reign of Charlemagne there were no towns in Germany, ex- 
cept a few that had been erected on the Rhine and Danube by the 
Romans. A house with its stables and farm-buildings, surrounded by 
a hedge or enclosure, was called a court, or, as we find it in our law- 
books, a curtilage ; the toft or homestead of a more genuine English 


dialect. One of these, with the adjacent domain of arable fields and — 


woods, had the name of a villa or manse. Several manses composed 
a march; and several marches formed a pagus or district.2 From 


} The injuries which this people sustained from the seignorial rights of the chase, in the 
eleventh century. This continued to be felt in France down to the revolution, to which it 
did not perhaps a little contribute. The monstrous privilege of free-warren—monstrous, I 
mean, when not originally founded upon the property of the soil—is recognised by our own 
laws, though, in this age, it is not often that a court and jury will sustain its exercise. Sir 
Walter Scott’s ballad of the Wild Huntsman, from a German original, is well known; and I 
believe there are several others in that country not dissimilar in subject. 

2 Muratori contains ample evidence of the wretched state of culture in Italy, at least in the 
northern parts, both before the irruption of the barbarians, and, in a much greater degree 
under the Lombard kings. ( 

3 ‘The following passage seems to illustrate Schmidt’s account of German villages, in the 
ninth century, though relating to a different age and country. “A toft,” says Dr Whitaker 
“tis a homestead in a village, so called from the small tufts of maple, elm, ash, and other 
wocil, with which dwelling-houses were anciently overhung. Even now it is impossible to 
entes Craven without being struck with the insulated homesteads, surrounded by their little 
Gart.c, aud overhung with tufts of trees. These are the genuine tofts and crofts of our abe 
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these elements, in the progress of population, arose villages and tows. 
In France undoubtedly there were: always cities of some importance. 
Country parishes contained several manses or farms of arable lanc, 
around a common pasture, where every one was bound by custom t¢ 
feed his cattle.! 

The condition even of internal trade was hardly preferable to that 
of agriculture. There is not a vestige, perhaps, to be discovered for 
several centuries of any considerable manufacture ; I mean, of work- 
ing up articles of common utility to an extent beyond what the 
necessities of an adjacent district required.2_ Rich men kept domestic 
artisans among their servants ; even kings, in the ninth century, haa 
their clothes made by the women upon their farms, but the peasantry 
must have been supplied with garments and implements of labour 
‘by purchase, and every town, it cannot be doubted, had its weaver, 
its smith, and its currier. But there were almost insuperable impedi- 
ments to any extended traffic ; the insecurity of movable wealth, and 
difficulty of accumulating it; the ignorance of mutual wants; the 
peril of robbery in conveying merchandise, and the certainty of extor- 
tion. In the domains of every lord, a toll was to be paid in passing 
his bridge, or along his highway, or at his market. These customs, 
equitable and necessary in their principle, became in practice oppres- 
sive, because they were arbitrary, and renewed in every petty terri- 
tory which the road might intersect. Several of Charlemagne’s capitu- 
laries repeat complaints of these exactions, and endeavour to abolish 
such tolls as were not founded on prescription. One of them rather 
amusiagly illustrates the modesty and moderation of the landholders. It 
is enacted that no one shall be compelled to go out of his way in order 
to pay toll at a particular bridge, when he can cross the river more 
conveniently at another place. These provisions, like most others of 
that age, were unlikely to produce much amendment. It was only the 
milder species, however, of feudal lords who were content with the 
tribute of merchants. The more ravenous descended from their 
fortresses to pillage the wealthy traveller, or shared in the spoil of 
inferior plunderers, whom they both protected and instigated. Proofs 
occur, even in the later periods of the middle ages, when government 
had regained its energy, and civilisation had made considerable pro- 
gress, of public robberies systematically perpetrated by men of noble 
rank. In the more savage times, before the twelfth century, they were 
probably too frequent to excite much attention. It was a custom in 
some places to waylay travellers, and not only to plunder but to sell 
them as slaves, or compel them to pay a ransom. Harold, son of 
Godwin, having been wrecked on the coast of Ponthieu, was imprisoned 


cestors, with the substitution only of stone to the wooden crocks and thatched roofs of anti- 
quity.” Hist. of Craven. ; , 

1 Tt is laid down in the Speculum Saxonicum, a collection of feudal customs which prevailed 
over most of Germany, that no one might have a separate pasture for his cattle, unless he 

_ possessed three manst. Du Cange, Mansus. There seems to have been a price paid, I suppose 

to the lord, for agistment in the common pasture. r 

2 The only mention of a manufacture, as early as the ninth or tenth centuries, that T re- 
member to have met with, is in Schmidt, who says that cloths were exported from Friseland 
to England and other parts. He quotes no authority, but I am satisfied that he has aot 
advanced the fact gratuitously. : ‘ 

3 Ut nullus cogatur ad pontem ire ad fluvium transeundem propter telonei causas quando 
ile in alio loco compendiasius ilud flumen transire potest. 

T 
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by the lords, says an historian, according to the custom of that terri-; 
tary.! Germany appears to have been, upon the whole, the country. 
where downright robbery was most unscrupulously practised by the: 
great. Their castles, erected on almost inaccessible heights among the: 
woods, became the secure receptacles of predatory bands, who spread. 
terror over the country. From these barbarian lords of the dark ages, | 
as from a living model, the romancers are said to have drawn their) 
giants and other disloyal enemies of true chivalry. Robbery,indeed, 
is the constant theme both of the Capitularies and of the Anglo-Saxon 
laws; one has more reason to wonder at the intrepid thirst of lucre,. 
which induced a very’few.merchants to exchange the products of. 
different regions, than to ask why no general spirit of commercial 
activity prevailed. | a Gil Sapee 

Under all these circumstances, it is obvious that very little of orien-' 
tal trade could have: existed in’ these western countries of .Europe. 
Destitute as they have been created, speaking comparatively, of natu-. 
ral productions fit for exportation, their invention and industry, are the, 
great resources from which. they can supply the demands of the: east. 
Before any manufactures were established in Europe, her commercial. 
intercourse with Egypt and Asia must of necessity have been, very 
trifling; because, whatever inclination she might: feel to enjoy the 
luxuries of those genial regions, she wanted the means of obtaining 
them. It is not therefore necessary to rest the miserable condition of 
oriental commerce upon the Saracen conquests, because the poverty of 
Europe is an adequate. cause; and, in fact, what little traffic remained 
wes carried on with no material inconvenience through the channel of 
Constantinople.. Venice took the lead in trading with Greece and 
more eastern countries.2, Amalfi had the second place in the.com- 
merce of these dark ages. ‘These cities imported, besides. natural 
productions, the fine: cloths of Constantinople ; yet, as this traffic 
seems to have been villicit, it: was not! probably. extensive.3- -Their 
exports were gold and silver, by which, as none was likely to return, 
the circulating money of: Europe was probably less in the eleventh 
century than at the subversion of the Roman empire ;) furs, which 
were obtained from the Sclavonian countries; and arms, the sale or 
which to pagans or Saracens was vainly prohibited by Charlemagne 
and by the Holy See.t A more scandalous traffic, and one that still 
more fitly called for prohibitory laws, was carried on in slaves. It is 
an humiliating proof of the ‘degradation of Christendom, that the 


1 Eadmer. © Pro ritu illius loci, a domino terrz captivitati addicitur, 

? Heeren has frequently referred to a work published in 1789, by Marini, entitled, Storia 
civile e politica del Commerzio de’ Veneziani, which casts a new light upon the early relations 
ef Venice with the East. Of this book I know nothing ; but a memoir by De Guignes, in the 
thirty-seventh volume of the Academy of Inscriptions, on the commerce of France svith the 
East before the crusades, is singularly unproductive; the fault of the subject, certainly not 
of the author. ; i 

3 There is an odd passage in Luitprand’s relation of his embassy from the emperor Otho to 
Nicephorus Phocas. The'Greeks making a display of their dress, he told them that in Lom- 
bardy the common people wore as good clothes as they. How, they said, can you procure 
them? Through the Venetian and Amalfitan dealers, hereplied, who gain their subsistence by 
selling them to us. The foolish Greeks were very angry, and declared that any dealer pre- 
suming to export their fine cloths should be flogged. ‘ ; : ; 

4 One of the main advantages which the Christian nations possessed over the Saracens was 
the coat of mail, and other defensive armour ; so that this prohibition was founded upon very 
good political reasons, 
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Venetians were reduced to purchase the luxuries of Asia by supplying | 
the slave-market of the Saracens! Their apology would perhaps: 
have been, that these were purchased from their heathen neighbours ; 
but a slave-dealer was probably not very inquisitive as to the faith or 
origin of his victim. This trade was not peculiar to Venice. In Eng- 
land, it was very common, even after the Conquest, to export slaves to 
Ireland ; till, in the reign of Henry I1., the Irish came to a: non-impor- 
‘tation agreement which put a stop to the practice.? 

_-From, this state of degradation and poverty, all the countries of 
Europe have recovered, with a progression in some respects tolerably 
uniform, in others more unequal; and the course of their improve- 
ment more gradual, and less dependent upon conspicuous civilhrevolu- 
tions: than their decline, affords one of the most interesting subjects 
into-which a philosophical mind can inquire. The commencement of 
this restoration has usually been dated from about the close of the 
eleventh century ; though it is unnecessary to observe, that the subject 
does not admit of any thing approximating to chronological accuracy. 
It may therefore be sometimes not improper to distinguish the six first 
of the ten centuries which the present work embraces, under the appel- 
' Jation of the dar# ages; an epithet which I do not extend to the twelfth 
and three following. In tracing the decline ‘of society from the sub- 
version of the Roman empire, we have been led, not without connexion, 
from ignorance to superstition, from superstition to vice and lawless- 
ness, and from thence to general rudeness and poverty. I shall pursue 
an inverted order in passing along the ascending scale, and class the 
various improvements which took place between the twelfth and fif- 
teenth-centuries, under three principal heads, as they relate to the 
wealth, the manners, or the taste and learning of Europe. Different 
atrangements might probably be suggested, equally natural’ and con- 
venient ; but in the disposition of topics that have not always an un- 
broken connexion with each other, no method can be ascribed as 
absolutely more scientific than the rest. That which I have adopted 
appears to me as philosophical and as little liable to transition as an 
other. ° 


PART II. 


THE geographical position of Europe naturally divides its maritime 
commerce into two principal regions ; one comprehending those coun- 


» 1 In Bahize we find a law of Carloman, brother to Charlemagne: Ut mancipia Christiana 
paganis non vendantur. Capitularia. 

* William of Malmsbury accuses the Anglo-Saxon nobility of selling their female servants, 
éven when pregnant by them, as slaves to foreigners. I hope there were not many of these 
Yaritoes; and should not perhaps have given credit to.an historian rather prejudiced against 
the English, if 1-had not fcund too much authority for the general practice. In the canons 
of a councilat London in 1102, we read; Let'no one from henceforth presume to carry on 
that wicked traffic, by which men of England have hitherto been sold like brute animals. 
Gitaldus:Cambrensis says that the English before the Conquest were generally in the habit 
of selling their children and other relations to be slaves in Ireland, without having even) the 

yretext ofidistress or famine, till the Irish, in a national synod, agreed to emancipate all the 
nglish:slaves in the kingdom. . This seems tq have heen designed to take away all pretext 
far the threatened invasion of Henry JI, 8 
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tries which border on the Baltic, the German, and the Atlantic oceans; 
another, those situated around the Mediterranean Sea, During the 
four centuries which preceded the discovery of America, and espe- 
cially the two former of them, this separation was more remarkable 
than at present, inasmuch as their intercourse, either by land or sea, 
was extremely limited. To the first region belonged the Netherlands, 
the coasts of France, Germany, and Scandinavia, and the maritime 
districts of England. In the second we may class the provinces of 
Valencia and Catalonia, those of Provence and Languedc=, and the 
whole of Italy. 

1, The former, or northern division, was first animated by the woollen 
manufacture of Flanders. It is not easy either to discover the early 
beginnings of this, or to account for its rapid advancement. The fer- 
tility of that province and its facilities of interior navigation were 
doubtless necessary causes; but there must have been some tem- 
porary encouragement from the personal character of its sovereigns, 
or other accidental circumstances. Several testimonies to the flourish- 
ing condition of Flemish manufactures occur in the twelfth century, 
and some might perhaps be found even earlier! A writer of 
the thirteenth century asserts that all the world was clothed from 
English wool wrought in Flanders. This indeed is an exagger- 
ated vaunt; but the Flemish stuffs were probably sold wherever the 
sea or a navigable river permitted them to be carried. Cologne was 
the chief trading city upon the Rhine; and its merchants, who had 
been considerable even under the Emperor Henry IV., established a 
factory at London in 1220. The woollen manufacture, notwithstand- 
ing frequent wars and the impolitic regulations of magistrates, con- 
tinued to flourish in the Netherlands, (for Brabant and Hainault 
shared it in some degree with Flanders,) until England became not only 
capable of supplying her own demand, but a rival in all the marts of 
Europe. All Christian kingdoms, and even the Turks themselves, 
says an historian of the sixteenth century, lamented the desperate war 
between the Flemish cities and their count Louis, that broke out in 
1380, For at that time Flanders was a market for the traders of 
all the world, Merchants from seventeen kingdoms had their domi- 
ciles at Bruges, besides strangers from almost unknown countries who 
repaired thither.2, During this war, and on all other occasions, the 
weavers, both of Ghent and Bruges, distinguished themselves by a 
democratical spirit, the consequence no doubt of their numbers and 
prosperity. Ghent was one of the largest cities in Europe, and in the 
opinion of many the best situated. But Bruges, though in circuit 


1 Meyer ascribes the origin of Flemish trade to Baldwin, Count of Flanders, in 958, wha 
established markets at Bruges and other cities. Exchanges were in that age, he says, chiefly 
effected by barter, little money circulating in Flanders. 

? Such regulations scared away those Flemish weavers who brought their art into England 
under Edward III. Several years later, the magistrates of Ghent are said by Meyer to have 
imposed a tax on every loom. Though the seditious spirit of the weavers’ company had per- 
haps justly provoked them, such a tax on their staple manufacture was a piece of madness, 
when English goods were just coming into competition. 

3 Terra marique mercatura, rerumque commercia et quzestus peribant. Non solum totius 
Europz mercatores, verum etiam ipsi Turce alizque sepositz nationes ob bellum istud 
Flandriz-magno afficiebantur dolore. Erat nempe Flandria totius propre orbis stabile mer- 
catoribus emporium. Septemdecim regnorum negotiatores tum Brugis sua certa habuere domle 
Giila ac sedes, practer complures incognitas pene gentes que undique confluebant. Meyer. 
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but half the former, was more splendid in its buildings, and the seat of 
far more trade; being the great staple both for the Mediterranean 
and northern merchandise.! Antwerp, which early in the sixteenth 
century drew away a large part of this commerce from Bruges, was not 
considerable in the preceding ages; nor were the towns of Zealand 
and Holland much noted except for their fisheries, though those pro- 
vinces acquired in the fifteenth century some share of the woollen 
manufacture, 

For the two first centuries after the Conquest, our English towns, 
as has been observed in a different place, made some forward steps 
towards improvement, though still very inferior to those of the conti- 
nent. Their commerce was almost confined to the exportation of 
wool, the great staple commodity of England, upon which, more than 
any other, in its raw or manufactured state, our wealth has been 
founded. A woollen manufacture, however, indisputably existed under 
Henry II. ;2 it is noticed in regulations of Richard I.; and by the 
importation of woad under John, it may be inferred to have still 
flourished. The disturbances of the next reign, perhaps, or the rapid 
elevation of the Flemish towns, retarded its growth; though a re- 
markable law was passed by the Oxford parliament in 1261, prohibit- 
ing the export of wool, and the importation of cloth. This, while it 
shows the deference paid by the discontented barons who predomi- 
nated in that parliament, to their confederates the burghers, was evi- 
dently too premature to be enforced. We may infer from it, however, 
that cloths were made at home, though not sufficiently for the people’s 
consumption.? 

Prohibitions of the same nature, though with a different object, 
were frequently imposed on the trade between England and Flanders 
by Edward I. and his son. As their political connexions fluctuated, 
these princes gave full liberty and settlement to the Flemish mer- 
chants, or banished them at once from the country. Nothing could 
be more injurious to England than this arbitrary vacillation. The 
Flemings were in every respect our natural allies; but besides those 
connexions with France, the constant enemy of Flanders, into which 
both the Edwards occasionally fell, a mutual alienation had been pro- 
duced by the trade of the former people with Scotland, a trade too 
lucrative to be resigned at the king of England’s request. An early 
instance of that conflicting selfishness of belligerents and neutrals, 


I]t contained, according to Ludovico Guicciardini, 35,000 houses, and the circuit of its 
walls was 45,640 Roman feet. Part of this enclosure was not built upon. The population of 
Ghent is reckoned by Guicciardini at 70,000, but in his time it had greatly declined. It is 
certainly, however, much exaggerated by earlier historians. And I entertain some doubts as 
to Guicciardini’s estimate of the number of houses. If at least he was accurate, more than 
half of the city must since have been demolished, or become uninhabited, which its present 
appearance does not indicate; for Ghent, though not very flourishing, by no means presents 
the decay and dilapidation of an Italian town. 

4 Blomefield thinks that a colony of Flemings settled as early as this reign at Worsted, a 
village in that county, and immortalised its name by their manufacture. It soon reached 
Norwich, though not conspicuous till the reign of Edward I. There were several guilds of 
weavers in the time of Henry II. 

31 am considerably indebted to this laborious and useful publication, which has supere 


, seded that of Anderson. 


¢ A Flemish factory was established at Berwick about 1286. 


i 
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which was destined to aggravate the animosities and misfortunes.of © 
our own time !1 SOTA, DUK 
A more prosperous eta began with Edward III., the father, as he 
may almost be called, of English commerce—a title not indeed more 
glorious, but by which he may perhaps claim more of our gratitude 
than as the hero of Crecy. In 1331, he took advantage of discontents 
among the manufacturers of Flanders to invite them as settlers into his 
dominions.2. They brought the finer manufacture of woollen cloths, 
which had been unknown in England. The discontents alluded to re- 
sulted from the monopolising spirit of their corporations, who oppressed 
all artisans without the pale of their community. The history of cor- 
porations biings home to our minds one cardinal truth, that political 
institutions have very frequently but a relative and temporary useful- 
ness, and that what forwarded improvement during one part of its 
course may prove to it in time a most pernicious obstacle. Corpora- 
tions in England, we may be sure, wanted nothing of their usual char- 
acter; and it cost Edward no little trouble to protect his colonists 
from their selfishness, and from the blind nationality of the vulgar. 
The emigration of Flemish weavers into England continued during 
{his reign, and we find it mentioned, at intervals, for more than a cen- 
tury. | pi aes) 
Conmmeret now became, next to liberty, the leading object of parlia- 
ment. Far the greater part of our statutes from. the accession of 
Edward III. bear relation to this subject ; not always well devised, or 
liberal, or consistent, but by no means worse in those respects: than 
such as have been enacted in subsequent ages. The occupation of a 
merchant became honourable; and notwithstanding the natural 
jealousy of the two classes, he was placed in some measure on a foot- 
ing with landed proprietors. By the statute of apparel, in 37 Edw. 
III., merchants and artificers who had five hundred pounds value in 
goods and chattels might use the same dress as squires of one hundred 
papnds a year. And those who were worth more than this might dress 
ike men of double that estate. Wool was still the principal article of 
export.and source of revenue. Subsidies granted by every parliament 
upon this article were, on account of the scarcity of money, commonly 
taken in kind.. To prevent evasion of this duty seems to have been 
the principle of those multifarious regulations which fix the staple, or 
market for wool, in certain. towns, either in England, or, more com- 
monly, on the continent. To these all wool was to be carried, and the’ 
tax was there collected. It is not easy, however, to comprehend. the 
drift of all the provisions relating to'the staple, manv of which tend to 
benefit foreign at ‘the expense of English merchants. By degrées, the 
exportation of woollen cloths increased so as to diminish that of the 
raw material, but the latter was not absolutely prohibited during the 


1 In 1295, Edward I. made masters of neutral ships in English ports find security not to 
trade with France. » Rymer. rae) Bel 
2 Rymer.. Fuller draws a notable picture of the inducements held out to the Flemings. 
“Here they should feed on fat beef and mutton, till nothing but their fulness should stint 
their stomachs ; their beds should be ‘good, and their bedfellows better, sceing the richest 
eomen in England would not disdain to marry their daughters unto them, and such the 
nglish beauties, that the most envious foreigners could not but commend them.”. i 


’ 
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‘period under review ;} although some restrictions were imposed upon 
at by Edward IV. For a much earlier statute, in the 11th of Edward 
-III., making the exportation of wool a capital felony, was in its terms 
provisional, until it should be otherwise ordered by the council; and 
the king almost immediately set it aside.” 

A manufacturing district, as we see in our own country, sends out, 
as it were, suckers into all its neighbourhood. Accordingly, the 
‘woollen manufacture spread from Flanders along:the banks of the 
‘Rhine, and into the northern provinces of France. I am not, however, 
prepared to trace its history in these regions.. In Germany; the privi- 
leges conceded by Henry V. to the free cities, and especially to their 
artisans, gave a soul to industry ; though the central parts of the 
empire were, for’ many reasons, very ill calculated for commercial 
enterprise during the middle ages. But the French towns were never 
so much ‘emancipated. from arbitrary power as those of Germany or 
‘Flanders ; and the evils of exorbitant taxation, with those produced by 
the English wars, conspired to.retard the advance of manufactures in 
France. That of linen made some little progress; but this work was 
still perhaps chiefly confined to the labour of female servants.4 

The manufactures of Flanders and England found a market, not 
only in these adjacent’ countries, but in a part of Europe which for 
many ages had only been known enough to be dreaded. In the middle 
of the eleventh century, a native of Bremen, and a writer superior to 
most others’ of his time, was almost entirely ignorant ofthe geography 
‘of the Baltic; doubting whether any one had reached Russia by that 
sea, and reckoning Esthonia and Courland among.its islands. | But in 
one hundred years more, the maritime regions of Mecklenburg and 


1 In 1409, woollen cloths formed great part of our’exports, and were extensively used over 
Spain and Italy.. And ‘in 1449, English cloths haying been prohibited ‘by the duke of Bur- 
-gundy, it was enacted that, until he. should repéal ‘this ordinance, no merchandise of his 
dominions should be admitted into England. 27 H. VI, The system of prohibiting the 
import of foreign wrought goods was acted upon very extensively in Edward 1V.’s reign. 

2 Stat. 11 E. III. Blackstone says that, transporting wool out of the kingdom, to the 
. detriment of our staple manufacture, was forbidden at common law, not recollecting that we 
had no staple manufactures in the ages when the common law was formed, and that the 
_export of:wool:was almost the only means by which this country procured silver, or any other 
article of which. it stood.in need, from the continent. In fact, the landholders were so far 
from neglecting this source of their wealth, that a minimum was fixed upon it, by a statute of 
*1343, (repealed indeed the. next year, 18 E..111.,) below which price it was not to be sold; 
from a laudable apprehension, as it seems, that foreigners were getting it too cheap. And 
this was revived in the thirty-second of H., VI., though the act is not printed among the 
‘statutes. - The exportation of sheep was prohibited in 1338 ; and by act of parliament in 1425. 

H.-VI.. But this did not prevent our improving the wool of a foreign country to our own 

oss. It.is worthy of notice, that English wool was superior to any other for fineness during 

these ages. Henry II., in his patent to the Weavers’ Company, directs that if any weaver 
-mingled Spanish wool with English, it should be burned’ by the lord mayor. An English 
flock transported into Spain about 1348 is said’ to have béen the source of the fine Spanish 
‘wool, But the superiority of English wool, even as late as 1438, is proved, by the laws of 

Barcelona, forbidding its adulteration. Another exportation of English sheep to Spain took 
place. about 1465, in consequence of a commercial treaty. In'return, Spain supplied England 
. with horses, her breed of which was reckoned the best in Europe; so that the exchange was 
tolerably fair. The best horses had been very déar in England, being imported from Spain 
‘and Italy. | ty ot i 

3 Considerable woollen manufactures appear to have-existed in Picardy about 1315. 

'£ The sheriffs of Wiltshire and Sussex-are directed, in 1253, to purchase for the king 1000 
‘ells of fine linen—linez tele pulchre et delicate. This Macpherson supposes to be of 
domestic manufacture, which, however, is not demonstrable.’ Linen was made at that time 
in Flanders ; and as late as 1417 the fine. linen: used in England was. imported from France 
and the Low Countries... -Velly's history-is defective in giving no account of French com- 
gnerce and manufactures; or at least none that is at all satisfactory.’ : 
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Pomerania, inhabited by a tribe of heathen Sclavonians, were subdued 
py some German princes; and the Teutonic order, some time after- 
wards, having conquered Prussia, extended a line of at least compara-, 
tive civilisation as far as the Gulf of Finland. The first town erected 
on the coasts of the Baltic was Lubec, which owes its foundation to 
Adolphus, count of Holstein, in 1140. After several vicissitudes, it 
became independent of any sovereign but the emperor in the thirteenth 
century. Hamburgh and Bremen, upon the other side of the Cimbric 
peninsula, emulated the prosperity of Lubec; the former city pur- 
chased independence of its bishop in 1225. A colony from Bremen 
founded Riga in Livonia, about 1192. The city of Dantzic grew into 
importance about the end of the following century. Koningsberg was 
founded by Ottocar, king of Bohemia, in the same age. 

But the real importance of these cities is to be dated from their 
famous union into the Hanseatic confederacy. The origin of this is 
rather obscure, but it may certainly be nearly referred in point of time 
to the middle of the thirteenth century,! and accounted for by the 
necessity of mutual defence, which piracy by sea and pillage by land 
had taught the merchants of Germany. The nobles endeavoured to 
obstruct the formation of this league, which indeed was in great 
measure designed to withstand their exactions. It powerfully main- 
tained the influence which the free imperial cities were at this time 
acquiring. Eighty of the most considerable places constituted the 
Hanseatic confederacy, divided into four colleges, whereof Lubec, 
Cologne, Brunswick, and Dantzic were the leading towns. Lubec 
held the chief rank, and became, as it were, the patriarchal see of the 
league ; whose province it was to preside in all general discussions for 
mercantile, political, or military purposes, and to carry them into exe- 
cution, The league had four principal factories in foreign parts, at 
London, Bruges, Bergen, and Novogorod ; endowed by the sovereigns 
of those cities with considerable privileges, to which every merchant 
belonging to a Hanseatic town was entitled. In England the German 
guildhall or factory was established by concession of Henry III. ; and 
in later periods the Hanse traders were favoured above any others in 
the capricious vacillations of our mercantile policy. The English had 
also their factories on the Baltic coast as far as Prussia, and in the 
dominions of Denmark. 

This opening of a northern market powerfully accelerated the growth 
of our own commercial opulence, especially after the woollen manu- 
facture had begun to thrive. From about the middle of the fourteenth 
century, we find continual evidences of a rapid increase in wealth. 
Thus, in 1363, Picard, who had been lord mayor some years before, 
entertained Edward III. and the Black Prince, the kings of France, 
Scotland, and Cyprus, with many of the nobility, at his own house in 
the Vintry, and presented them with handsome gifts. Philpot, another 
eminent citizen in Richard II.’s time, when the trade of England was 
considerably annoyed by privateers, hired one thousand armed men, 
and despatched them to sea, where they took fifteen Spanish vessels 
with their prizes. We find Richard obtaining a great deal from private 
merchants and trading towns. In 1379, he got £5000 from London, 


1 Macpherson thinks they were not known by the name of Hanse so early, 
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tooo marks from Bristol, and in proportion from smaller places. In 
1386, London gave £4000 more, and 10,000 marks in 1397. The latter 
sum was obtained also for the coronation of Henry VI. Nor were the 
contributions of individuals contemptible, considering the high value 
of money. Hinde, a citizen of London, lent to Henry 1V. £2000 in 
1407, and Whittington one-half of that sum. The merchants of the 
staple advanced £4000 at the same time. Our commerce continued 
to be regularly and rapidly progressive during the fifteenth century. 
The famous Canynges of Bristol, under Henry VI. and Edward IV., 
had ships of nine hundred tons burthen. The trade and even the 
internal wealth of England reached so much higher a pitch in the 
reign of the last-mentioned king than at any former period, that we 
may perceive the wars of York and Lancaster to have produced no 
very serious effect on national prosperity. Some battles were doubt- 
less sanguinary ; but the loss of lives in battle is soon repaired by a 
flourishing nation ; and the devastation occasioned by armies was both 
partial and transitory. 

A commercial intercourse between these northern and southern 
regions of Europe began about the early part of the fourteenth century, 
or, at most, a little sooner. Until indeed the use of the magnet was 
thoroughly understood, and a competent skill in marine architecture, 
as well as navigation, acquired, the Italian merchants were scarce 
likely to attempt a voyage perilous in itself, and rendered more for- 
midable: by the imaginary difficulties which had been supposed to 


' attend an expedition beyond the straits of Hercules. But the English, 


accustomed to their own rough seas, were always more intrepid, and 
probably more skilful navigators. Though it was extremely rare, even 
in the fifteenth century, for an English trading vessel to appear in the 
Mediterranean,! yet a famous military armament, that destined for the 
crusade of Richard I., displayed at a very early time the seamanship 
of our countrymen. In the reign of Edward II., we find mention in 
Rymer’s collection of Genoese ships tracing to Flanders and England. 
His son was very solicitous to preserve the friendship.of that opulent 
republic ; and it is by his letters to the senate, or by royal orders 
restoring ships unjustly seized, that we come by a knowledge of those 
facts which historians neglect to relate. Pisa shared a little in this 
traffic, and Venice more considerably ; but Genoa was beyond all 
competition at the head of Italian commerce in these seas during the 


1 Richard III., in 1485, appointed a Florentine merchant to be English consul at Pisa on 
the ground that some of his subjects intended to trade to Italy. Perhaps we cannot posi- 
tively prove the existence of a Mediterranean trade at an earlier time ; and even this instru- 
ment is not conclusive. But a considerable presumption arises from two documents in 
Rymer, of the year 1412, which informs us of a gre:t shipment of wool and other goods made 
by some merchants of London for the Mediterranean, under supercargoes, whom, it being a 
new undertaking, the king expressly recommended to the Genoese republic. But that people, 
impelled probably by commercial jealousy, seized the vessels and their cargoes, which induced 
the xing to grant the owners letters of reprisal against all Genoese property. Though it is 
not perhaps evident that the vessels were English, the circumstances render it highly pro- 
bable. The bad success, however, of this attempt might prevent its imitation. A Greek 
author about the beginning of the fifteenth centurv reckons the Tyy\nvot among the nations 
who traded to a port in the Archipelago. But these enumerations are generally swelled by 
vanity or the love of exaggeration ; and a few English sailors on board a foreign vessel would 
justify the assertion. Benjamin of Tudela, a Sewish traveller, pretends that the port of 
Alexandria, about 1160, contained vessels not ¢nly from England, but from Russia, aad 
even Cracow, : 
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fourteenth cehttity; In the next, her general decline left it more 6pen 
to her rival; but I doubt whether Venice ever maintained so strong a 
connexion with England. Through London, and Bruges, their chief 
station in Flanders, the merchants of Italy and of Spain transported 
oriéntal produce to the farthest parts of the north. The inhabitants 
of the Baltic coast were stimulated by the desire of precious luxuries 
which they had never known; and these wants, though selfish and 
frivolous, are the'means by which nations acquire civility, and the 
earth is rendered fruitful of its produce. As the carriers of this trade, 
the Hanseatic merchants resident in England and Flanders derived 
profits through which eventually of course those countries were en- 
riched. It seems that the Italian: vessels: unloaded at the marts of 
London or Bruges, and that such part of their cargoes as were in- 
tended for a more northern. trade came there into the hands of the 
German merchants. In the reign of Henry VI., England carried on 
a pretty extensive traffic with the countries around the Mediterranean, 
for whose commodities her wool and woollen cloths enabled her to 
ay. 
, The commerce of the southern division, though it did not, I think, 
produce more ‘extensively beneficial effects upon the progress of 
-society, was both earlier and more splendid than that of England and 
the neighbouring countries. Besides Venice, which has been’ men- 
tioned already, Amalfii kept up the commercial intercourse of Chris- 
tendom with the Saracen countries before the first crusade.l. It was 
the singular fate of this city to have filled up the interval between two 
periods of civilisation, in neither of which she was destined to be dis- 
tinguished, Scarcely known before the end of the sixth century, 
Amalfi ran a brilliant career, as a free and trading republic, which 
was checked by the arms of a conqueror in the middle of the twelfth, 
Since her subjugation by Roger king of Sicily, the name of a people 
who fora while connected Europe with Asia has hardly been 
repeated, except for two discdveries falsely imputed to. them, those of 
the Pandects and of the cts ab ages a 
But the decline of Amalfi} was amply compensated to’ the rest of 
Italy by the constant elevation of Pisa, Genoa, and Venice, ‘in the 
twelfth and ensuing ages. {The crusades. led immediately to; this 
growing “prosperity of the commercial cities. Besides the profit 
accruing from so many naval armaments which they supplied, and’the 
continual passage of private zdventurers in their vessels, they were 
enabled to open a more extensive channel of oriental traffic than had 
hitherto been known. These three Italian republics enjoyed immuni- 
ties in the Christian principglities of Syria; possessing separate 
quarters in Acre, Tripoli, and qther cities, where they were governed 


1 The Amalfitans are thus described by Wiiliam of Apulia, apud Muratori, Dissert. 30:— 
% 3 Urbs hee dives opum, pppuloque referta videtur, : 
Nulla magis locuples argento, vestibus, auro. 
Partibus innumeris ae plirimus urbe moratur 
Nauta, maris coelique vias aperire peritus, 
Huc et Alexandri diversa feruntur ab urbe, i 
Regis et Antiochi. Hzc\[etiam’?] freta plurima transit. - 
Hic Arabes, Indi, Siculi foscuntur, et “A fri. é 
, Hee gens est totum propé¢ nobilitata per orbem, 
Et mercanda ferens, et amans mercata referre. 
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_ by their own laws and magistrates. Though the progress of com: 
- merce must, from the condition of European industry, have been 
‘slow, it was uninterrupted ; and the settlements in Palestine were be- 
coming important as factories, an use of which Godfrey and Urban 
little dreamed, when they were lost through the guilt and imprudence 
of their inhabitants.! Villani laments the injury sustained by com- 
‘merce in consequence of the capture of Acre, “situated, as it was, on 
‘the coast of the Mediterranean, in the centre of Syria, and, as we 
‘might say, of the habitable world, a haven for all merchandise, both 
from the East and the West, which all the nations of the earth fre- 
-quented for. this trade.” But the loss was soon retrieved, not, per- 
shaps,: by Pisa and Genoa, but by Veriice, who formed connexions 
with the Saracen governments, and maintained her commercial 
intercourse with Syria and Egypt by their licence, though subject, 
‘probably, to heavy exactions. Sanuto, a Venetian author ‘at the 
‘beginning of the fourteenth century, has Jeft a curious’account of the 
Levant trade which his countrymen carried on at that time. . Their 
imports it is easy to guess, and it appears that timber, brass, tin, and 
lead, as well as the precious metals, were exported to Alexandria, 
besides oil, saffron, and some of the productions of Italy, and even 
wool and woollen cloths. The European side of the account had there- 
fore become respectable. . 

The commercial cities enjoyed as great privileges at Constantinople 
as in Syria, and they bore an eminent part in the vicissitudes of the 
Eastern empire. After the capture of Constantinople by the Latin 
crusaders, the Venetians, having been concerned in that. conquest, 
became ofcourse the favoured traders under the new dynasty ; pos- 
‘sessing their own district in the city, with their magistrate or podesta, 
‘appointed at Venice, and subject to the parent'republic.. When the 
Greeks recovered the seat of their empire, the Genoese, who from 
jealousy of-their rivals had contributed to that. revolution, obtained 
‘similar immunities. ‘This powerful and enterprising state, in the four- 
teenth century, sometimes the ally, sometimes the enemy of the Byzan- 
tine’ court, maintained its. independent settlement at’ Pera. From 
thence she spread her sails into the Euxine, and, planting a colony at 
Caffa in the Crimea, extended a line of commerce with the interior 
regions of Asia which even the skill and spirit: of our own times has 
‘not yet been able to revive.? 

The French provinces which border on the Mediterranean. Sea 


1. The inhabitants of Acre were noted, in an age not very pure,.for the excess of their vices. 
In 1291, they plundered some of the subjects of a neighbouring Mohammedan prince,‘ and 
refusing reparation, the city was besieged and taken by storm. Muratori. Gibbon, 

"2 It appears from Balducci that the route to China was from Azoph to Astrakan, and thence 
‘by a variety. of places which cannot be found in modern maps, to Cambalu, probably Pekin, 
the capital city of China, which he describes as being one hundred miles in circumference. 
"The journey was of rather more than eight months, going and returning; and he assures us 
4it was perfectly secure, not-only for caravans, but for a single traveller with a couple ‘of inter- 
freters and a servant. The Venetians had also a settlement in the Crimea, and appear, by a 
assage in Petrarch’s letters, to have possessed some of the trade through Tartary, In a 
letter written from Venice, after extolling in-too rhetorical a manner the’ commerce of that 
‘republic, he mentions a particular ship that had just sailed for the Black Sea. Et ipsa quidem 
‘Tanaim it visura, nostri enim maris navigatio non ultra tenditur; eorum-vero aliqui, quos 
hee fert; illiciter [instituent] eam egressuri, nec antea substituri, quam Gange et Caucaso 
‘superato, ad Indos atque extremos Seres et Orientalem perveniatur Oceanum. En’ quo 
‘ardens ‘et inexplebilis habendi sitis hominum mentes rapit! ‘ ye tet 
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partook in the advantages which it offered. Not only Marseilles, 
whose trade had continued in a certain degree throughout the worst 
ages, but Narbonne, Nismes, and especially Montpelier, were distin- 
guished for commercial prosperity. A still greater activity prevailed 
in Catalonia. From the middle of the thirteenth century, (for we need 
not trace the rudiments of its history,) Barcelona began to emulate the 
Italian cities in both the branches of navalenergy, war, and commerce. 
Engaged in frequent and severe hostilities with Genoa, and sometimes 
with Constantinople, while their vessels traded to every part of the 
Mediterranean, and even of the English Channel, the Catalans might 
justly be reckoned among the first of maritime nations. The com- 
merce of Barcelona has never since attained so great a height as in 
the fifteenth century. 

The introduction of a silk manufacture at Palermo, by Roger Guis- 
card in 1148, gave, perhaps, the earliest impulse to the industry of 
Italy. Nearly about the same time the Genoese plundered two 
Moorish cities of Spain, from which they derived the same art. In 
the next age, this became a staple manufacture of the Lombard and 
Tuscan republics, and the cultivation of mulberries was enforced by 
their laws.! Woollen stuffs, though the trade was, perhaps, less 
conspicuous than that of Flanders, and though many of the coarser. 
kinds were imported from thence, employed a multitude of work- 
men in Italy, Catalonia, and the south of France.2 Among the 
trading companies into which the middling ranks were distributed, 
those concerned in silk and woollen manufacture were most numerous 
and honourable. 

A property of a natural substance, long overlooked, even though it 
attracted observation by a different peculiarity, has influenced by its 
accidental discovery the fortunes of mankind more than all the deduc- 
tions of philosophy. It is, perhaps, impossible to ascertain the epoch 
when the polarity of the magnet was first known in Europe. The 
common opinion, which ascribes its discovery to a citizen of Amalfi, 
in the fourteenth century, is undoubtedly erroneous. Guiot de Provins, 
a French poet, who lived about the year 1200, or, at the latest, under 
St Louis, describes it in the most unequivocal language. James de 
Vitry, a bishop in Palestine, before the middle of the thirteenth cen- 
tury, and Guido Guinizzelli, an Italian poet of the same time, are 
equally explicit. The French, as well as Italians, claim the discovery 
as their own; but whether it were due to either of these nations, or 
rather learned from their intercourse with the Saracens, is not easily 
to be ascertained.4 For some time, perhaps, even this wonderful im- 


1 Denina is of opinion that mulberries were not cultivated as an important object till after 
1300, nor even to any great extent till after 1500; the Italian manufacturers buying most of 
their silk from Spain or the Levant. 

* The history of Ftalian states, and especially Florence, will speak for the first country? 
Capmany attests the woollen manufacture of the second, and Vaissette that of Carcassonne 
and its vicinity. 

3 None were admitted to the rank of burgesses in the towns of Aragon, who used any 
manual trade, with the exception of dealers in fine cloths. The woollen manufacture of 
Spain did not at any time become a considerable article of export, nor even supply the in- 
ternal consumption, as Capmany has well shown. Memorias Historicas. 

# Boucher, the French trans'ator of Il Consolato del Mare, says, that Edrissi, a Saracen 
geographer, who lived about 11co, gives an account, though in a confused manner, of the 
polarity of the magnet. Ho. ever, the lines of Guiot de Provins are decisive. These are 
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provement in the art of navigation might not be universally adopted 
by vessels sailing within the Mediterranean, and accustomed to their 
old system of observations. But when it became more established, it 
naturally inspired a more fearless spirit of adventure. It was not, as 
has been mentioned, till the beginning of the fourteenth century that 
the Genoese, and other nations around that inland sea, steered into 
the Atlantic ocean towards England and Flanders, This intercourse 
with the northern countries enlivened their trade with the Levant, by 
the exchange of productions which Spain and Italy do not supply, 
and enriched the merchants, by means of whose capital the exports 
of London and of Alexandria were conveyed into each other’s har- 
bours. 

The usual risks of navigation, and those incident to commercial ad- 
venture, produce a variety of questions in every system of jurispru- 
dence, which though always to be determined, as far as possible, by 
principles of natural justice, must in many cases depend upon esta- 
blished customs. These customs of maritime law were anciently re- 
duced into a code by the Rhodians, and the Roman emperors pre- 
served or reformed the constitutions of that republic. It would be 
hard to say how far the tradition of this early jurisprudence survived 
the decline of commerce in the darker ages; but after it began to 
recover itself, necessity suggested, or recollection prompted, a scheme 
of regulations resembling in some degree, but much more enlarged 
than those of antiquity. This was formed into a written code, Il Con- 
solato del Nare, not much earlier, probably, than the middle of the 
thirteenth century; and its promulgation seems rather to have pro- 
ceeded from the citizens of Barcelona, than from those of Pisa or 
Venice, who have also claimed to be the first legislators of the sea.! 


quoted in Hist. Littéraire de la France, and several other works. Guinizzelli has the follow- 
ing passage in a canzone quoted by Ginguené, Hist. Littér. de l’Italie: 


In quelle parti sotto tramontana, 

Sono li monti della calamita, 

Che dan virtute all’ aere 

Di trarre il ferro; ma perché lontano 
a Vole di simil pietra aver aita, 

A far la adoperare, 

E dirizzar lo ago in ver la stella. 


We cannot be diverted by the nonsensical theory these lines contain, from perceiving the 
sitive testimony of the last verse to the poet’s knowledge of the polarity of the magnet. 
ut, if any doubt could remain, Tiraboschi has fully established, from a series of passages, 

that this phenomenon was well known in the thirteenth century ; and put an end altogether to 
the pretensions of Flavio Gioja, if such a person ever existed, It is provoking to find an his- 
torian like Robertson asserting without hesitation, that this citizen of Amalfi was the inventor 
of the compass, and thus elena 4 an error which had long before been detected. Itisa 
singular circumstance, and only to be explained by the obstinacy with which men are apt to 
reject improvement, that the magnetic needle was not generally adopted in navigation till 
very long after the discovery of its properties; and even after their peculiar importance had 
been perceived. The writers of the thirteenth century, who mention the polarity of the 
needle, mention also its use in navigation ; yet Capmany has found no distinct proof of its 
employment till r403, and does not believe that it was frequently on board Mediterranean 
ships at the latter part of the preceding age. Perhaps, however, he has inferred too much 
from his negative proof; and this subject seems open to further inquiry. _ 

1 Boucher supposes it to have been compiled about 9e0; but his reasonings are inconclu- 
sive, and indeed, Barcelona at that time was little if at all better than a fishing town. Some 
arguments might be drawn in favour of Pisa from the expression of Henry IV.’s charter 
granted to that city in ro8x._ Consuetudines, quas habent de mari, sic iis observabimus sicut 
iJlorum est consuetyde. Gianngne seems to think the collection was compiled about the 
reign of Louis 1X, Capmany, the last Spanish editor, whose authority ought perhaps to 
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Besides regulations simply mercantile, this system has defined the 
mutual rights of neutral and belligerent vessels, and thus laid the basis 
of the positive law of nations in its most important and disputed-cases. 
The king of France and count of Provence solemnly acceded: to this 
maritime code, which hence acquired a binding force within the Medi- 
terranean Sea; and in most respects the merchant law of Europe is 
at present conformable to its provisions. A set of regulations, chiefly 
borrowed from the Consolato, was compiled in France under the 
reign of Louis IX., and prevailed in our own country. These have 
been denominated the laws of Oleron, from an idle story that they 
were enacted by Richard I., while his expedition to the Holy Land lay 
at anchor in that Island.1 Nor was the north without its peculiar 
code! of maritime jurisprudence; namely, the ordinances of Wisbuy, 
a town in the isle of Gothland, principally compiled from those 
of Oleron, before the year 1400, by which the Baltic traders were 
governed,’ # are 

There was abundant.-reason for establishing among maritime nations 
some theory of mutual rights, and for securing the redress of injuries, 
as far.as possible, by means of acknowledged tribunals. In that state 
of barbarous anarchy which so long resisted the coercive authority 
of civil magistrates, the sea held out even'more temptation and more 
impunity. than ;the land; and. when the laws’ had regained their 
sovereignty, and neither robbery nor: private. warfare was any longer 
tolerated; there remained that great common of mankind, unclaimed 
by any king, and the liberty of the sea was another name for the 
security of plunderers, A pirate, in a well-armed quick-sailing vessel, 
must feel, I suppose, the enjoyments of his exemption from control more 
exquisitely than any other freebooter;; and darting along the bosom of 
the ocean, under the impartial radiance of the heavens, may deride the 
dark concealments and hurried flights of the forest robber.’ His occu- 
pation is indeed extinguished by the civilisation of later ages, or con- 
fined to distant climates. ‘But in the thirteenth and fourteenth centuries, 
a rich vessel was never secure from attack; and neither restitution nor 
punishment of the criminals was to be obtained from governments, who 
sometimes feared the plunderer and sometimes connived at the 
offence.* Mere piracy, however, was not the only danger. The mari- 
time towns of ‘Flanders, France, and England, like’ the free republics 
of Italy,’prosecuted their own quarrels by arms, without asking the 
leave of their respective sovereigns.. This practice, exactly analogous 
to that of: private war in the feudal system, more than once involved 
outweigh every other, asserts, and seems to prove, them. to have been enacted by the raete 
cantile magistrates of Barcelona, under the reign of James the Conqueror, whichis much 
the same period, But, by whatever nation they were reduced into their present form, these 
laws were-certainly the ancient and established usages of the Mediterranean states ; and Pisa 
may. very probably, have taken a great share in first practising what.a century or two after= 
wards was rendered more precise at Barcelona. ; by ay ge aed 

4 Boucher supposes:them to be registers of actual decisions. ei ies puree 
. 2 I have only the authority of Boucher for referring the Ordinances:of Wisbuy;to the 
year 1400, Beckman imagines them, to be older thau those: of Oleron. .-But-Wisbuy was 
not enclosed-by.a wall till 1288, a proof, that it could not have’ been-previously a town: of 


much importance.. It flourished chiefly in the first part of the fourteenth century,\and was 


at that,time/an independent republic ; but fell under the yoke of Denmark before: the end of 
the same age. . i 


., 3 Hugh Despenser seized a Genoese vessel valued at 14,300 marks, for which 20 restitu- 


1 


tion was eyer made, . Rymer, 
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the kings of France and England in hostility?’ But where the quarrel 
did net proceed to such a length as absolutely to engage two opposite 
tewns, a modification of this ancient right of revenge formed part of 
the regular law of nations, under the name of reprisals. Whoever was 
plundered: or, injured’ by the inhabitant of another town obtained 
authority from his own magistrates to seize the property of any other 
person belonging to it, until his loss should be compensated. This 
law. of reprisal was not confined to maritime places. It prevailed in 
Lombardy, and probably in the German cities: Thus if a citizen of 
Modena was robbed by a Bolognese, he complained to the magistrates 
of the former city, who represented the case to those of Bologna, 
demanding redress. If this were not immediately granted, letters of 
reprisals were issued, to plunder the territory, of Bologna till the injured 
partyshould be reimbursed by sale of the spoil. In the laws of 
Marseilles: it is declared, “ If a foreigner take anything from a citizen 
of Marseilles, and he who has jurisdiction over the said debtor or un- 
just taker does not cause right to be done in the same, the rector or 
consuls, at the petition of the said citizen, shall grant him reprisals 
upon all the goods of the said debtor or unjust taker, and:also upon 
the goods of others, who are under the jurisdiction of him who ought 
to do justice, and would not, to the said citizen. of Marseilles.” 
Edward III. remonstrates, in an instrument published by Rymer, 
against letters of marque granted by the king of Aragon to one 
Berenger de la Tone, who had been robbed by an English. pirate of 
£2000 ;. alleging, that inasmuch as he had always been ready to give 
redress to the party, it seemed to his counsellors that there was no just 
cause for reprisals upon the. king’s or his subject’s property.? This 
passage is so far curious,.as it asserts the existence of a customary law 
of nations, the knowledge of which was already a sort of learning, . Sir 
E. Coke speaks of this right of private reprisals, as if it still. existed, 
27 E. ILL, and, in fact, there are instances of granting such letters as 
late as the reign of Charles I.’ ; 

-_A practice founded on the same principles as reprisal, though rather 
less violent, was that of attaching the goods or persons. of resident 
foreigners for the debts of their countrymen. This indeed, in England, 
was not confined.to foreigners until the statute of Westminster, which 
enacts that.“ no stranger who is of this realm shall be distrained in 
any town. or market for a debt wherein he is neither principal nor 
surety.” ‘Henry III. had previously granted a charter to the burgesses 
of Lubec, that they. should not be arrested for the debt of any of their 
countrymen, unless the magistrates of Lubec neglected to compel pay- 
ment. But by a variety of grants from Edward I1., the privileges of 
English subjects under the statute of Westminster were extended to 


1 The. Cinque Ports and other trading towns or Eugland were in a constant state of hostility 
with their opposite neighbours during the reigns of Edward I, and II, One might quote 
almost half he instruments in Rymer in proofuf these conflicts, and of those with the 
mariners of Norway and Denmark. Sometimes mutual envy produced frays between different 
English towns. Thus, in 1254, the Winchelsea mariners attacked a Yarmouth galley, and 
killed some of her men. : : ; 

2 Videtur sapientibus et perites, quod causa, de jure, non subfuit marcham seu reprisaliam 
in nostris, seu subditorum nostrorum, bonis concedendi, See, too, a case of neutral goods ou 
rg an eneray’s vessel claimed by the owners, and a ‘legal distinction taken in favour of 

¢ CAptars. 
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most foreign nations.! This unjust responsibility had not been con- 
fined to civil cases. One of a company of Italian merchants, the 
Spini, having killed a man, the officers of justice seized the bodies and 
effects of all the rest. 

If, under all these obstacles, whether created by barbarous manners, 
by national prejudice, or by the fraudulent and arbitrary measures of 
princes, the merchants of different countries became so opulent as 
almost to rival the ancient nobility, it must be ascribed to the great- 
ness of their commercial profits. The trading companies possessed 
either a positive or a virtual monopoly, and held the keys of those 
eastern regions, for the luxuries of which the progressive refinement of 
manners produced an increasing demand. It is not easy to determine 
the average rate of profit ;2 but we know that the interest of money 
was exceedingly high throughout the middle ages. At Verona, in 
1228, it was fixed by law at twelve and a half per cent. ; at Modena, 
in 1270, it seems to have been as high as twenty. The republic of 
Genoa, towards the end of the fourteenth century, when Italy had 
grown wealthy, paid only from seven to ten per cent. to her creditors.® 
But in France and England the rate was far more oppressive. An or- 
dinance of Philip the Fair, in 1311, allows twenty per cent. after the 
first year of the loan, Under Henry III., according to Matthew Paris, 
the debtor paid ten per cent. every two months, but this is absolutely 
incredible as a general practice. This was not merely owing to scarcity 
of money, but to the discouragement which a strange prejudice op- 
posed to one of the most useful and legitimate branches of commerce. 
Usury, or lending money for profit, was treated as a crime by the 
theologians of the middle ages; and though the superstition has been 
eradicated, some part of the prejudice remains in our legislation. 
This trade in money, and indeed a great part of inland trade in gene- 
ral had originally fallen to the Jews, who were noted for their usury so 
early as the sixth century. For several subsequent ages they continued 
to employ their capital and industry to the same advantage, with little 
molestation from the clergy, who always tolerated their avowed and 
national infidelity, and often with some encouragement from princes. 
In the twelfth century we find them not only possessed of landed pro- 
perty in Languedoc, and cultivating the studies of medicine and 
Rabbinical literature in their own academy at Montpelier under the 
protection of the count of Toulouse, but invested with civil offices. 
Raymond Roger, viscount of Carcassonne, directs a writ “to his 
bailiffs, Christian and Jewish.” It was one of the conditions imposed 
by the church on the count ef Toulouse, that he should allow no Jews 
to possess magistracy in his dominions. In Spain they were placed 
by some of the municipal laws on the footing of Christians, with re- 
spect to the composition for their lives, and seem in no other European 
country to have been so numerous or considerable, The diligence 
and expertness of this people in all pecuniary dealings recommended 


1 See the ordinances of the staple, in 27 Edw. III., which confirm this among other pri- 
vileges, and contain manifold evidence of the regard paid to commerce in that reign. 

2 a the remarkable speech of the Doge Mocenigo, quoted in p. 220, the annual profit made 
by Venice on her mercantile capital is reckoned at forty per cent. 

3 The rate of discount an bills, which may not have exactly corresponded to the aycrag9 
annyal interest af mgney, was ten per cent at Barcelona in 1435. 
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‘then to princes who were solicitous about the improvement of their 


revenue. We find an article in the general charter of privileges granted 
by Peter III. of Aragon, in 1283, that no Jew should hold the office of 
bayle or judge. And two kings of Castile, Alonzo XI..and Peter the 
Cruel, incurred much odium by employing Jewish ministers in their 
treasury. But, in other parts of Europe, their condition had, before 
that time, begun to change for the worse; partly from the fanaticat 
spirit of the crusades, which prompted the populace to massacre, and 
partly from the jealousy which their opulence excited. Kings, in order 
to gain money and popularity at once, abolished the debts due to the 
children of Israel, except a part which they retained as the price of 
their bounty. One is at a loss to conceive the process of reasoning in 
an ordinance of St Louis, where, “for the salvation of his own soul 
and those of his ancestors, he releases to all Christians a third part of 
what was owing by them to Jews.” Not content with such edicts, the 
kings of France sometimes banished the whole nation from their do- 


minions, seizing their effects at the same time ; and a season of alter- 


nate severity and toleration continued till, under Charles VI., they 
were finally expelled from the kingdom, where they never afterwards 
possessed any legal settlement. In England they were not so harshly 
treated ; but they became less remarkable for riches after the thirteenth 
century. This decline of the Jews was owing to the transference of 
their trade in money to other hands. In the early part of the thirteenth 
century, the merchants of Lombardy and of the south of France! took 
up the business of remitting money by bills of exchange,? and of making 
profit upon loans. The utility of this was found so great, especially 
by the Italian clergy, who thus in an easy manner drew the income of 
their transalpine benefices, that in spite of much obloquy, the Lombard 
usurers established themselves in every country ; and the general pro- 
gress of commerce wore off the bigotry that had obstructed their re- 
ception. A distinction was made between moderate and exorbitant 
interest ; and though the casuists did not acquiesce in this legal regu- 
lation, yet it satisfied, even in superstitious times, the consciences of 
provident traders.? The Italian bankers were frequently allowed to 


1 The city of Cahors, in Quercy, the modern department of the Lot, produced a tribe of 
money-dealers. The Caursini are almost as often noticed as the Lombards. In Lombardy, 
Asti, a city of no great note in other respects, was famous for the same department of commerce. 

2 There were three species of paper credit in the dealings of merchants: 1. General letters 
of credit, not directed to any one, which are not uncommon in the Levant. 2. Orders to pay 
money toa particular person. 3. Bills of exchange regularly negotiable. Instances of the 
first are mentioned by Macpherson about 1200. The second species was introduced by the 
Jews about 1183, but it may be doubtful whether the last stage of the progress was reached 
nearly sosoon. An instrument in Rymer, however, of the year 1364, mentions literze cambi- 
toriz, which seem to have been negotiable bills; and by 1400 they were drawn in sets, and 
worded exactly as at present. Macpherson and Beckman give from Capmany an actual pre- 
cedent of a bill dated in 1404. 

3 Usury was looked upon with horror by our English divines long after the Reformation. 
Isaac Walton, if I remember right, tells us that bishop Sanderson would not take interest for 
his money, but would give £100 on condition of receiving £20 for seven years, which he was 
pleased to consider a different thing. Fleury has shown the subterfuges to which men had 
recourse in order to evade this prohibition. It is an unhappy truth that great part of the 
attention devoted to the best Eihacieices, ethics and jurisprudence, has been employed to 
weaken principles that ought never to have been acknowledged. . 

One species of usury, and that of the highest importance to commerce, was always per- 
mitted on account of Aus risk that attended it. This was marine insurance, which could not 
have existed until money was considered in itself as a source of profit. The earliest regula- 
ions on the subject of insurance are those of Barcelona in 1433; but the practice was of 


u 
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farm the customs in England, as a security, perhaps, for loans which 
were not very punctually repaid.! In 1345 the Bardi at Florence, the 
greatest company in Italy, became bankrupt, Edward III. owing them, 
in principal and interest, 900,000 gold florins. Another, the Peruzzi, 
failed at the same time, being creditors to Edward for 600,000 florins. 
_ The king of Sicily owed 100,000 florins to each of these bankers. Their 
failure involved, of course, a multitude of Florentine citizens, and was 
a heavy misfortune to the state.? PD 2m 
_ The earliest bank of deposit, instituted for the accommodation of 
private merchants, is said to have been that of Barcelona, in 1401. 
The banks of Venice and Genoa were of a different description. 
Although the former of these two has'the advantage’ of. greater anti- _ 
quity, having been formed, as we are told, in the twelfth century, yet 
its early history is not so clear as that:of Genoa, nor its political im- 
portance so remarkable, however similar might be its origin. During 
the wars of Genoa in the fourteenth century, she had borrowed large 
sums'of private citizens, to whom the revenues were pledged for re- 
payment.; The republic of Florence had set a recent, though not a 
very encouraging example of a public loan, to defray the expense of 
her war against Mastino della Scala, in 1336, The chief mercantile 
firms, as well as individual citizens, furnished money or an assignment 
of the taxes, receiving fifteen per cent. interest; which appears to have 
been above the rate of private usury. ‘The state was not unreasonably 
considered a worse debtor than some of her citizens; for in a few 
years these loans were consolidated into a general fund, or monte, 
with some deduction from the capital, and a great diminution of in- 
terest ; so that an original debt of one hundred florins sold only for 
twenty-five. But I have not found that these creditors formed: at Flo- ° 
rence.a corporate body, or took any part, as such, in the affairs of the 
republic.’ The case was different at Genoa. ‘As a security, at: least, 
for their interest, the subscribers:to public loans were permitted to 
receive the produce of the taxes by their own collectors, paying the 
excess into the treasury. The number and distinct classes of these 
subscribers becoming at length inconvenient, they were formed, about 
the year 1407, into a single corporation, called the bank of St 
George, which was from that time the sole national creditor and mort- 
gagee. The government of this was entrusted to eight protectors, It 
soon became almost independent of the state. Every senator, on. his 
admission, swore to maintain the privileges of the bank, which were 
confirmed by the pope, and even by the emperor. The bank inter- 
posed its advice in every measure of government, and generally, as is 
admitted, to the public advantage. It equipped armaments at its own 
expense, one of which subdued the island of Corsica; and this acqui- 


course earlier.than these, though not of great antiquity. It is not mentioned in the Consolato 

del Mare, ‘norin any of-the Hanseatic laws of the fourteenth century. This author, not 

being aware of the Barcelonese laws on this subject published by Capmany, supposes the first 

provisions regulating marine assurance to have been made at Florence in 1523. : 

. * They had probably. excellent bargains: in 1329 the Bardi farmed all the customs in 

England for £20a day. But in 1282 the customs had produced £84r1, and half-a-century of 

great improvement-had elapsed. : 
Villani. . He calls these two banking-houses the pillars which sustained great part cf tha 

ecommerce of Christendom. af 

, § The bank of Venice is referred to 1272. 
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sition, like those of our great Indian corporation, was long subject to 
a company of merchants, without any active interference of the 
mother-country. 

The increasing wealth of Europe, whether derived from internal im- 
provement, or foreign commerce, displayed itself in more expensive 
consumption, and greater refinements of domestic life. But these 
effects were for a long time very gradual, each generation making a 
few steps in the progress, which are hardly discernible except by an 
attentive inquirer. It is not till the latter half of the thirteenth cen= 
tury that an accelerated impulse appears to be given to society. The 
just government and suppression of disorder under St Louis, and the 
peaceful temper of his brother, Alfonso, count of Toulouse and Poitou, 
gave France leisure to avail herself of her admirable fertility. England, 
that to a soil not perhaps inferior to that of France, united the inesti- 
mable advantage of an insular position, and was invigorated, aboveall, 
by her free constitution, and the steady industriousness of her people, 
‘rose with a pretty uniform motion from the time of Edward I. Italy, 

_ though the better days of freedom had passed away in most of her re+ 
publics; made a rapid transition from simplicity to refinement. “In 
those times,” says a writer about the year 1300, speaking of the age of 
‘Frederic I1., ‘the manners of the Italians were rude. A man and his 
wife ate off the same plate. There were no wooden-handled ‘knives, 
nor more than one or two drinking cups, in a house. ‘Candles of wax 
or tallow were unknown ; a servant held a torch during supper. The 
clothes of men were of leather unlined: scarcely any gold or silver 
‘was seen on their dress. The common people ate flesh but. three 

times a week, and kept their cold meat for supper... Many: did: not 
‘drink wine in summer. A small stock of corn: seemed: riches. The 
portions of women were small; their dress, even after marriage, was 
‘simple. The pride of men was to be well provided with arms and 
‘horses ; that of the nobility to have lofty towers, of which all the cities 
in Italy were full. But now frugality has been changed for sumptu- 
ousness ; everything exquisite is sought after in dress ;- gold, silver, 
‘pearls, silks, and rich furs, | Foreign wines and rich meats are re+ 
quired. Hence usury, rapine, fraud, tyranny,”1 &c... This passage’ is 
‘supported by other testimonies nearly of the same time.’ The con- 
quest of Naples by Charles of Anjou, in 1266, seems to have been the 

‘epoch of increasing luxury throughout Italy. His Provengal knights, 
‘with their plumed helmets and golden collars, the chariot. of his*queen 
covered with blue velvet, and sprinkled with lilies of gold, astonished 
the citizens of Naples. Provence had enjoyed a long tranquillity, the 
natural source of luxurious magnificence ; and Italy, now liberated 
from the yoke of the empire, soon reaped the same fruit of a condition 
more éasy and peaceful than had been her lot for severalages. Dante 
‘speaks of the change of manners at Florence, from simplicity and 


- 1 Muratori endeavours to extenuate the authority of this passage, on-account of some\more 
ancient writers who complain of the luxury of their times, and of some particular instances of 
magnificence and expense. But Ricobaldi alludes, as Muratori himself admits, to the mode 
-of living:in the middle ranks, and not to that of courts, which in all ages might occasionally 
display considerable splendour. I see nothing to weaken so explicit a:testimony ofa contem- 
«porary, which in fact is confirmed by many writers of the next age, who, according to the 
practice of Italian chroniclers, have copied it as their owas tee OF $3 Sa ona Eas 
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virtue to refinement and dissoluteness, in terms very nearly similar to 
those quoted above.! ; 

Throughout the fourteenth century there continued to be a rapid 
but steady progression in England of what we may denominate 
elegance, improvement, or luxury; and if this was for a time sus- 
pended in France, it must be ascribed to the unusual calamities which 
befell that country under Philip of Valois and his son. Just before the 
breaking out of the English wars, an excessive fondness for dress is 
said to have distinguished not only the higher ranks, but the burghers, 
whose foolish emulation at least indicates their easy circumstances.” 
Modes of dress hardly perhaps deserve our notice on their own 
account; yet so far as their universal prevalence was a symptom of 
diffused wealth, we should not overlook either the invectives bestowed 
by the clergy on the fantastic extravagances of fashion, or the sump- 
tuary laws by which it was endeavoured to restrain them. 

The principle of sumptuary laws was partly derived from the small 
republics of antiquity, which might perhaps require that security for 
public spirit and equal rights, partly from the austere and injudicious 
theory of religion disseminated by the clergy. These prejudices united 
to render all increase of general comforts cdious under the name of 
luxury ; and a third motive, more powerful than either, the jealousy 
with which the great regard anything like imitation in those beneath 
them, co-operated to produce a sort of restrictive code in the laws of 
Europe. Some of these regulations are more ancient ; but the chief 
part were enacted, both in France and England, during the fourteenth 
century ; extending to expenses of the table, as well as apparel, The 
first statute of this description in our own country was, however, 
repealed the next year ;3 and subsequent provisions were entirely dis- 
regarded by a nation which valued liberty and commerce too much to - 
obey laws conceived in a spirit hostileto both. Laws indeed designed 
by those governments to restrain the extravagance of their subjects 
may well justify the severe indignation which Adam Smith has poured 
upon all such interference with private expenditure. The kings of 
France and England were undoubtedly more egregious spendthrifts 
than any others in their dominions ; and contributed far more by their 
love of pageantry to excite a taste for dissipation in their people than 
by their ordinances to repress it. 

Mussus, an historian of Placentia, has left a pretty copious account 
of the prevailing manners among his countrymen about 1388, and 

1 Bellincion Berti vid’ io andar cinto 
Di cuojo e d’osso, e venir dallo specchio 
La donna sua senza '! viso dipinto. j 
E vidi quel di Nerli, e quel del Vecchio 


Esser contenti alla pelle scoverta, 
E sue donne al fuso ed al pennechio.—Paradis, eanto xv. 


See, too, the rest of this canto. But this is put in the mouth of Cacciaguida, the poet’s 
ancestor, who lived in the former half of the twelfth century. The change, however, was 
probably subsequent to 1250, when the times of wealth and turbulence began at Florence. 

2 The second continuator of Nangis vehemently inveighs against the long beards and short 
breeches of his age; after the introduction of which novelties, he judiciously observes, the 
French were much more disposed to run away from their enemies than before. i J 

337 E. III. Rep., 38 E. lI. Several other statutes of a similar nature were passed in 
this and the ensuing reign. In France, there were sumptuary laws as old as Charlemagne, — 

rohibiting or taxing the use of furs ; but the first extensive regulation was under Philip the 

air. These attempts to restrain what cannot be restrained continued even down to 1700, 
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expressly contrasts their more luxurious living with the style of their 
ancestors seventy years before; when, as we have seen, they had 
already made considerable steps towards refinement. This passage 


is highly interesting ; because it shows the regular tenor of domestic 


economy in an Italian city, rather than a mere display of individual 
magnificence, as in most of the facts collected by our own and the 
French antiquaries. But it is much too long for insertion in this place. 
No other country, perhaps, could exhibit so fair a picture of middle 
life ; in France the burghers and even the inferior gentry were for the 
most part in a state of poverty at this period, which they concealed by 
an affectation of ornament; while our English yeomanry and trades- 
men were more anxious to invigorate their bodies by a generous diet, 
than to dwell in well-furnished houses, or to find comfort in cleanliness 
and elegance.! The German cities, however, had acquired with liberty 
the spirit of improvement and industry. From the time that Henry 
V. admitted their artisans to the privileges of free burghers, they be- 
came more and more prosperous, while the steadiness and frugality of 
the German character compensated for some disadvantages arising 
out of their inland situation. Spire, Nuremberg, Ratisbon, and Augs- 
burg, were not indeed like the rich markets of London and Bruges, 
nor could their burghers rival the princely merchants of Italy ; but 
they enjoyed the blessings of competence diffused over a large class 
of industrious freemen, and, in the fifteenth century, one of the politest 
Italians could extol their splendid and well-furnished dwellings, their 
rich apparel, their easy and affluent mode of living, the security of 
their rights, and just equality of their laws.? 

No chapter in the history of national manners would illustrate so 
well, if duly executed, the progress of social life, as that dedicated to 
domestic architecture. The fashions of dress and of amusements are 
generally capricious and irreducible to rule; but every change in the 
dwellings of mankind, from the rudest wooden cabin to the stately 


1 These English, said the Spaniards who came over with Philip II., have their houses 
made of sticks and dirt, but they fare commonly so well as the king. MHarrison’s Description 
of Britain, prefixed to Holingshed. 

2 Aineas Sylvius, de Moribus Germanorum. This treatise is an amplified panegyric upon 
Germany, and contains several curious passages. They must be taken, perhaps, with some 
allowance ; for the drift of the whole is to persuade the Germans that so rich and noble a 
country could afford a little money for the poor pope. Civitates quas vocant liberas, cum 
Imperatori soldm subjiciuntur, cujus jugum est instar libertatis ; nec profectd usquam gen- 
tium tanta libertas est, quanta fruuntur hujuscemodi civitates. Nam populi quos Itali vocant 
liberos, hi potissimiim serviunt, sive Venetius inspectes, sives Florentiam aut Cznas, in 
quibus ciyes, preter paucos qui reliquos ducunt, loco mancipiorum habentur. Cum nec 
rebus suis uti, ut libet, vel fari que velint, et gravissimis opprimuntur pecuniarum exac- 
tionibus. Apud Germanos omnia leta sunt, omnia jucunda; nemo suis privatur bonis. 
Salva cuique sua hereditas est, nulli nissi nocenti magistratus nocent. Nec apud eos fac- 
tiones sicut apud Italas urbes grassantur. Sunt autem supra centum civitates hac libertate 
fruentes. 

In another part of his work he gives a specious account of Vienna. The houses, he says, 
had glass windows and iron doors. Fenestre undique vitrex perlucent, et ostia plerumque 
ferrea. In domibus multa et munda supellex. Alte domus magnificaque visuntur. Unum 
id dedecori est, quod tecta plerumque tigno contegunt, pauca latere. Cztera xdificia muro 
lapideo consistunt, Pictz domus et exterius et interius splendent. Civitatis populus: 50,000 
communicantium creditur. I suppose this gives at least double for the total population. 
He proceeds to represent the manners of the city ina less favourable point of view, charging 
the citizens with gluttony and libertinism, the nobility with oppression, the judges with coy- 
ruption, &c. Vienna probably had the vices of a flourishing city ; but the love of amplifica- 
tion in so rhetorical a writer as AEneas Sylvius weakens the value of his testimony, on which- 
evcr side it is given, 


’ 
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mansion, has been’ dictated by some principle of convenience, neat~ 
ness, coinfort, or magnificence. Yet this most interesting field of 
research has been less beaten by our antiquaries than others compa- 


ratively barren, I do not pretend to a complete knowledge of what 


has been written by these learned inquirers ; but I can only name one 
book’ in which the civil architecture of our ancestors has been sketched, 
loosely indeed, but with a superior hand; and another in which it is 
partially noticed. 1 mean by the first a chapter in the Appendix to 
Dr Whitaker’s: History of Whalley ; and by the second, Mr King’s 
Essays on Ancient: Castles in the Archzologia,—vols, iv. and vi. Of 
these I shall proceed to make free use in the following paragraphs. 
The most ancient buildings which we can trace in this island, after 
the departure of the Romans, were circular towers of no great size, 
whereof many remain in Scotland ; erected either on a natural emi- 
nence, or on an, artificial mound of earth. Such are Conisborough 
Castle in Yorkshire, and Castleton in Derbyshire, built perhaps before 
the Conquest.!,; To the lower chambers of those gloomy keeps there 
‘was no admission of light or air, except through long narrow loop- 
holes, and an aperture in the roof. Regular windows were made in 
the upper apartments, Were it not for the vast thickness of the walls, 
and some’! marks of attention both to convenience and decoration in 


these structures, we might be induced to consider them as’ rather in- | q 


tended for security during the transient inroad of an enemy, than for 
a chieftain’s usual residence. They bear a close resemblance, except 
by their circular form and more insulated situation, to the peels, or 
square towers of three or four stories, which are: still found conti- 
guous to ancient mansion-houses, themselves far more ancient, in the 
northern counties, and seem to have been designed for places of refuge. 

In course of time, the barons, who owned these castles, began to 
covet.a more comfortable dwelling. The keep was either much en- 
larged, or altogether relinquished as a place of residence, exceptin time 
of siege ; while more convenient apartments were sometimes erected 
in the tower of entrance, over the great gateway, which led to the inner 
ballium or courtyard. Thus at Tunbridge Castle, this part of which 


is referred by Mr King to the beginning of the thirteenth century, there 


was a room, twenty-eight feet by sixteen, on each side of the gateway ; 


another above, of the same dimensions, with an intermediate room 


over the entrance ; and one large apartment on a second floor occu- 
pying the whole space,.and intended for state. ‘The windows in this 
' class of castles were still little better than loopholes on the basement 
story, butin the upper rooms, often large and beautifully ornamented, 
though always looking inwards to the court. Edward I. intro- 
duced a more splendid and convenient style of castles, containing 
many habitable towers,'with communicating apartments. Conway and 

1 Mr Lysons refers Castleton to the age of William the Conqueror, but without.giving any 


reasons. Mr King had satisfied himself that it was built during the Heptarchy, and even 
before the conversion of the Saxons to Christianity ; but in this he gave the reins, as usual, 


to his imagination, which as much exceeded his learning as the latter did his jiidgment. 


Conisborough should seem, by the name, to have been a royal residence, which it certainly 
never was after the Conquest. Butiif the engravings of the decorative parts, in Archzologia 
are not remarkably inaccurate, the architecture is too. elegant for the Danes, much more for 
the unconverted, Saxons.) Both, these castles are enclosed by a court, or ballium, with 
fortified entrance, like those erected by the Normans, : i 


aa 
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Carnarvon wwill be familiar examples! The next innovation was.the. 
castle-palace ; of which Windsor, if not quite the earliest, is the most 
magnificent instance. Alnwick, Naworth, Harewood, Spofforth, Ken- 
ilworth, and. Warwick, were all built. upon this scheme during the 
fourteenth century, but subsequent enlargements have rendered caution 
necessary to distinguish their original remains... “The odd mixture,”. 
says Mr King, “of convenience and magnificence which cautious. de- 
signs,:for protection and; defence, and with the inconveniences of the 
former confined plan of a close fortress, is very striking.” The provi-. 


_ sions for defence became now, however, little more than nugatory ; 


large arched windows like those of cathedrals were introduced: into. 
halls, and this change in architecture manifestly bears witness to the 
cessation of baronial wars, and the increasing love of splendour in the 
reign of Edward III. ie Reno dg 

: To these. succeeded the castellated houses of the fifteenth 'century.; 
such as Herstmonceux in Sussex, Haddon Hall in Derbyshire, and, the 
older part of Knowle in Kent, They resembled fortified castles in 
their strong igateways, their turrets and battlements, to erect which a 
royal licence was necessary, but their defensive strength could .only 
have availed against a sudden affray or attempt at forcible dispossessiom 
They were always built round one or two courtyards, the circumference, 
of the first, when, there were two, being occupied by the offices and 
servants’ rooms, that of the second by the state-apartments.. - Regular: 
quadrangular houses, not castellated, were sometimes built during the 
same age, and under Henry VII. became universalin the superior. style. 
of domestic architecture. The quadrangular form, as well. from, 
security and, convenience as from imitation of conventual houses, 
which. were always constructed upon that model, was generally pre-. 
ferred; even where the dwelling-house, as indeed was/usual, only took 
up one side of the enclosure, and the remaining three’ contained. the 
offices, stables, and farm-buildings, with walls of communication. 
Several very old'parsonages appear to have been built in this manner. 
It-is, however, very difficult to discover any fragments of houses inha- 
bited by the gentry, before the reign, at ‘soonest, of Edward III., or 
even to trace them by engravings in the older topographical, works ; 
not'only from the. dilapidations of time, but because very few consider- 
able mansions had been erected by that class.) A great part of Eng- 
land affords no stone fit for building; and the vast, though unfortu- 
nately not inexhaustible, resources of her oak forests were easily applied 
to less durable and magnificent structures.. A. frame of massive 
timber, independent of walls, and resembling the inverted. hull of a, 
large ship, formed the skeleton, as it were, of an. ancient hall; the 
principal beams springing’ from the ground naturally curved, and 
forming a Gothic arch overhead. The intervals. of these were filled up 
with horizontal planks; but.in the earlier buildings, at least in some 
districts, no part of. the walls was of stone. Stone houses are, how- 
ever, mentioned as belonging to citizens of London, even the reign 
of Henry II.,—and, though not often perhaps regularly hewn stones, 


ot The ruins of Herstmonceux are, I believe, tolerably authentic remains of Hen VI.’s age, 
but a modern antiquary asserts that only one of the courts at Haddon Hall is of the fifteenty 
century. WLysons’s Derbyshire, . ; 
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yet those scattered over the soil, or dug from flint quarries, bound 
together with a very strong and durable cement, were employed 
in the construction of manorial houses, especially in the western 


counties, and other parts where that material is easily procured.! 


Gradually, even in timber buildings, the intervals of the main beams, 
which now became perpendicular, not throwing off their curved 
springers till they reached a considerable height, were occupied by 


stone walls, or, where stone was expensive, by mortar or plaster, inter- - 


sected by horizontal or diagonal beams, grooved into the principal 
piers. ‘This mode of building continued for a long time, and is still 
familiar to our eyes in the older streets of the metropolis and other 
towns, and in many parts of the country.?. Early in the fourteenth 
century, the art of building with brick, which had been lost since the 
Roman dominion, was introduced, probably from Flanders. Though 
several edifices of that age are constructed with this material, it did 
not come into general use till the reign of Henry VI. Many consider- 
able houses, as well as public buildings, were erected with bricks 
during his reign and that of Edward IV., chiefly in the eastern 
counties, where the deficiency in stone was most experienced. Few, 
if any, brick mansion-houses of the fifteenth century exist, except in a 
dilapidated state ; but Queen’s College and Clare Hall at Cambridge, 
and part of Eton College, are subsisting witnesses to the durability of 
the material as it was then employed. 

It is an error to suppose that the English gentry were lodged in 
stately or even in well-sized houses. Generally speaking, their dwell- 
ings were almost as inferior to those of their descendants in capacity 
as they were in convenience. ‘The usual arrangement consisted of an 
entrance-passage running through the house, with a hall on one side, 
a parlour beyond, and one or two chambers above, and on the oppo- 
site side, a kitchen, pantry, and other offices. Such was the ordinary 
manor-house of the fifteenth and sixteenth centuries, as appears not 
only from the documents and engravings, but, as to the latter period, 
from the buildings themselves, sometimes, though not very frequently, 
occupied by families of consideration, more often converted into farm- 
houses, or distinct tenements. Larger structures were erected by men 
of great estates during the reigns of Henry VI. and Edward IV. ; but 
very few can be traced higher ; and such has been the effect of time, 
still more through the advance or decline of families, and the progress 
of architectural improvement, than the natural decay of these build- 
ings, that I should conceive it difficult to name a house in England, 
still inhabited by a gentleman, and not belonging to the order of 


1 Harrison says that few of the houses of the commonality, except here and there in the 
west country towns, were made of stone. This was about 1570. 

2 The ancient manours and houses of our gentlemen, says Harrison, are yet, and for the 
most part of strong timber, in framing whereof our carpenters have been and are worthily pre- 
ferred before those of like scienceamong all other nations. Howbeit such asare lately builded 
are either of brick or hard stone, or both. 


3 In Strutt’s View of Manners we have an inventory of furniture in the house of Mr. 


Richard Fermor, ancestor of the earl of Pomfret, at Easton in Northamptonshire, and 
nother in that of Sir Adrian Foskewe. Both these houses appear to have been of the dimen- 
sions and arrangement mentioned. And even in houses of a more ample extent, the bisec- 
tion of the ground-plot by an entrance passage was, I believe, universal, and is a proof of 
antiquity. addon Hall and Penshurst still display this ancient arrangement, which has 
been altered in some old houses. About the relgn of James I., or perhaps a little soones, 
architects began to perceive the additional grandeyr of entering the great hall at once, 
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castles, the principal apartments of which are older than the reign of 
Henry VII. The instances at least must be extremely few.1 

France by no means appears to have made a greater progress than 
our own country in domestic architecture. Except fortified castles, I 
do not find in the work ofa very miscellaneous, but apparently diligent 
writer,2 any considerable dwellings mentioned before the reign of 
Charles VII.; and very few of so early a date.3 Jacques Coeur, a 
famous merchant, unjustly persecuted by that prince, had a handsome 
house at Paris, as well as another at Beaumont-sur-Oise. It is obvious 
that the long calamities which France endured before the éxpulsion 
of the English must have retarded this eminent branch of national 
improvement. 

Even in Italy, where from the size of her cities, and social refine- 
ments of her inhabitants, greater elegance and splendour in building 
were justly to be expected, the domestic architecture of the middle 
ages did not attain any perfection. In several towns, the houses were 
covered with thatch, and suffered consequently from destructive fires, 
Costanzo, a Neapolitan historian near the end of the sixteenth century, 
remarks the change of manners that had occurred since the reign of 
Joanna II., one hundred and fifty years before. The great families 
under the queen expended all their wealth on their retainers, and 

laced their chief pride in bringing them into the field. They were ill 
odged, not sumptuously clothed, nor luxurious in their tables. The 
house of Caracciolo, high steward of that princess, one of the most 
powerful subjects that ever existed, having fallen into the hands of 
persons incomparably below his station, had been enlarged by them, 
as insufficient for their accommodation. If such were the case in the 
city of Naples so late as the beginning of the fifteenth century, we 
may guess how mean were the habitations in less polished parts of . 
Europe. 

The two most essential improvements in architecture during this 

eriod, one of which had been missed by the sagacity of Greece and 
Rome, were chimneys and glass windows. Nothing apparently can be 
more simple than the former; yet the wisdom of ancient times had 
been content to let the smoke escape by an aperture in the centre of 
the roof ; and a discovery, of which Vitruvius had not a glimpse, was 
made perhaps in this country by some forgotten semi-barbarian. 


1 Single rooms, windows, doorways, &c., of an earlier date may perhaps not unfrequently 
be found ; but such instances are always to be verified by their intrinsic evidence, not by the 
tradition of the place. The most remarkable fragment of early building which I have any- 
where found mentioned is at a house in Berkshire, called Appleton, where there exists a sort 
of prodigy, an entrance-passage with circular arches in the Saxon style, which must probably 
be as old as the reign of Henry II. No other private house in England, as I conceive, can 
boast of such a monument of antiquity. Lysons’s Berkshire. 

2 It is to be regretted that Le Grand d’Aussy never completed that part of his Vie privée 
des Francais, which was to have comprehended the history of civil architecture. Villaret has 
noticed its state about 1380. 

3 Chenonceaux in Touraine was built by a nephew of Chancellor Duprat; Gaillon in the 
department of Eure by Cardinal Amboise; both at the beginning of the sixteenth century, 
These are now considered, in their ruins, as among the most ancient houses in France. A 
work by Ducerceau gives accurate engravings of thirty houses; but, with one or two excep~ 
tions, dey. seem all to have been built in the sixteenth century. Even in that age defence 
was naturally an object in constructing a French mansion-house ; and where defence is to 
segarded, splendour and convenience myst give way, The name of ch@feaw was not retained 
without meaning. 
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About the middle of the fourteenth century the use of chimneys is, 
distinctly mentioned in England and in Italy; but they are found in 
several of our castles which bear a much older date. This country 
seems to:have lost very carly the art of making glass, which was pre- 
served in France, whence artificers were brought into England to fur- 
nish the: windows in some new.churches in the seventh century. ~ It is: 
said that in the reign of Henry III.,.a few ecclesiastical buildings had 
glazed windows. Suger, however, a century before, had adorned his 
great. work,'the abbey of St Denis, with windows, not only glazed, but 
painted, and I presume that other churches of the same class, both in 
France.and England, especially after the lancet-shaped window had 
yielded to one of ampler dimensions, were generally decorated in a 
similar manner. Yet glass is said not to have been employed in the 
domestic architecture of France before the fourteenth century, and; its 
introduction into) England was probably by no means earlier. Nor 
indeed:did it come into general use during the period of the! middle 
ages.) Glazed windows were considered as movable furniture,.and 
probably bore a high price. When the earls of Northumberland, as 
late as the reign of Elizabeth, left Alnwick Castle, the windows were 
taken out of their frames, and carefully laid by.? Adis ; 

But if the: domestic buildings of the fifteenth century would not 
seem very spacious or convenient at present, far less would this luxu- 
rious generation. be content with their internal accommodations, A 
gentleman’s house containing three or four beds was. extraordinarily 
well provided ; few: probably had: more than two.. The walls: were 
commonly bare, without wainscot or even plaster; except that. some 
great:houses were furnished with hangings, and that perhaps hardly so 
soon as'the;reign of: Edward IV. -It is unnecessary to add, that nei- 
.ther libraries of books’ nor pictures could have found a place among 
furniture. Silver plate was very rare, and hardly used for the table. 
A few.inventories of furniture that still remain exhibit a miserable defi- 
ciency.) And this-was incomparably greater in private gentlemen’s 
houses than among citizens, and especially foreign merchants... We 
have an:inventory of the goods belonging to Contarini, a rich Venetian 
trader,;at his/house in: St Botolph’s Lane, a.D..1481.. There appear to 


‘lh Beckman's History of Inventions, a work of very’ great research, cannot’ trace. any 
explicit mention of chimneys beyond the writings of John Villani, wherein, however, they are. 
not noticed as a new invention. Piers Plowman, a few years later than Villani, speaks of a 
“chambre with a chimney,” in which rich men usually dined. But in the account-book of 
Bolton Abbey; under. the year 1311, there is a charge pro faciendo camino in the’rectory- 
house of Gargrave. .This'may, I think, have been only an iron stove or fire-pan, though Dr: 
W. without hesitation translates it a chimney. However, Mr King, in his observations on. 
ancient castles, Archzol.,and Mr Strutt, describe chimneys in castles of a very old-con- 
struction, . That at'Conisborough in Yorkshire is peculiarly worthy of attention, and carries 
back. this: important invention to a remote antiquity. Chimneys are still.more modern in 
France; and seem, according to Paulmy, to have come into common use since the middle of: 
the seventeenth century. | Jadis nos péres n’avoient qu'un unique chauffoir, qui étoit commun 
& toute ane famille, et quelquefois.& plusieurs, t. iii. p. 133. In another place, however, he 
saysedl parait que les tuyaux de chemineées étaient deja trés en usage en France. ~ ; 

Behow Bavey says: on the authority of Harrison, that glass was not commonly used in the 
reign of Henry VIII. 

3 See:some curious valuations of furniture and stock in trade at Colchester in 1296 and r30r, 
Acarpenter’s stock was valued at a shilling, and consisted of five tools. Other tradesmen: 
were almostias poor; but a tanner’s stock, if there is no mistake, was worth £9, 7s. 10d., more: 
than ten times any other. . Tanners were principal tradesmen, the chief part of dress being 
made of eather. A few silver cups and spoonsare the only articles of plate; and as the formeg: 
are valued but at an¢ ar two shillings, they had, I suppose, but a little silver on the rim 
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have been not less than ten beds, and glass windows are specially 
noticed as movable furniture. .No mention, however, is made: of 
chairs or looking-glasses.1 If we compare this account, however 
trifling:in our estimation, with a similar inventory of furniture in 
Skipton castle, the great honour of the earls of Cumberland, and 
among the most splendid mansions of the north, not at the same 
period, for I have not found any inventory of a nobleman’s furniture 
so ancient, but in 1572, after almost a century of continual improve- 
ment, we shall be astonished at the inferior provision of the baronial 
residence. “There were not more that seven or eight beds in this great 
castle ; nor had any of the chambers either chairs, glasses, or carpets.? 
It is in this sense, probably, that we must understand AZneas Sylvius, 
if he. meant anything more than to express a traveller’s discontent, 
when he declares that the kings of Scotland would rejoice to bé as 
well lodged as the second class of. citizens at Nuremberg.? .: Few 
burghers of that town had mansions, I presume, equal to the palaces. 
of Dunfermline or Stirling, but it is not unlikely that they were better 
furnished. Eid 
_In the construction of farm-houses and cottages, especially the latter, 
there have probably been fewer changes ; and those it. would be more 
difficult to follow. No building of this class can be supposed to exist 
of the antiquity to which the present work is confined ; and I do not 
know that we have any document as to the inferior architecture of 
England so valuable as one which M. de Paulmy has quoted for that 
of France, though perhaps more strictly applicable to Italy, an illu- 
minated manuscript of the fourteenth century, being a translation of 
Crescentio’s work on agriculture, illustrating the customs, and, among 
other things, the habitations of the agricultural class. According to 
Paulmy, there is no other difference between an ancient and a modern 
farm-house, than arises from the intreduction of tiled roofs. In the 
original work of Crescentio, a native of Bologna, who composed this 
treatise on rural affairs about the year 1300, an Italian farm-house, 
when built, at least, according to his plan, appears to have been com- 


1 Wicholl’s Illustrations. Among several interesting facts of the same class, we have another 
inventory of the goods of ‘‘John Port, late the king’s servant,” who died about 1524. He 
‘seems to have been a man of some consideration, and probably a merchant. ‘The house'con- 
sisted. of a hall, parlour, buttery, and kitchen with two chambers, and one smaller, on the 
floor above; a napery, or linen room, and three garrets, besides a shop, which was probably 
detached. There were five bedsteads in the house, and on the whole a great deal of furniture 
for those times; much more than I have seen in any other inventory. . His plate is valued at 
494; his jewels at £23: his funeral expenses come to £ 73, 6s. 8d. ; 

2 & better notion of the accommodations usual in the rank immediately below may be col- 
lected from two inventories published by Strutt, one of Mr Fermor’s house at Easton, the 
other Sir Adrian Foskewe’s. I have mentioned the size of these gentlemen’s houses already.. 
In the former the parlour had wainscot, a table, and a few chairs; the chambers above had 
two best beds, and there was one servant’s bed; but the inferior servants had only mattresses. 
on the floor. The best chambers had window-shutters and curtains. Mr Fermor, being a 
merchant, was probably better supplied than the neighbouring gentry. His plate, however, 
consisted only of sixteen spoons, and a few goblets and ale-pots. Sir Adrian Foskewe’s 
opulence appears to have been greater; he had a service of silver plate, and his parlour was 
furnished with hangings. This was in 1539. It is not to be imagined that a knight of the 
shire a hundred years before would haye rivalled even this scanty provision of. movables. 
These details, trifling as they may appear, are absolutely necessary in order to. give an idea 
with some precision of a state of national wealth so totally different from the present. 

3 Cuperent tem egregié Scotorum reges quam mediocres Nuremberge cives habitare, in, 

Sylv. apud Schmidt, Hist. des Allemands. 
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modious both in size and arrangement.! Cottages in England seem 
to have generally consisted of a single room without division of stories. 
Chimneys were unknown in such dwellings till the early part of 
Elizabeth’s reign, when a very rapid and sensible improvement took 
place in the comforts of our yeomanry and cottagers.? 

It must be remembered that I have introduced this disadvantageous 
representation of civil architecture as a proof of general poverty and 
backwardness in the refinements of life. Considered in its higher 
departments, that art is the principal boast of the middle ages. The 
common buildings, especially those of a public kind, were constructed 
with skill and attention to durability. The castellated style displays 
these qualities in greater perfection ; the means are well adapted to 
their objects, and its imposing grandeur, though chiefly resulting, no 
doubt, from massiveness and historical association, sometimes indicates 
a degree of architectural genius in the conception. But the most 
remarkable works of this art are the religious edifices erected in the 
twelfth and three following centuries. These structures, uniting sub- 
limity in general composition with the beauties of variety and form, 
intricacy of parts, skilful, or at least fortunate, effects of shadow and 
light, and in some instances with extraordinary mechanical science, 
are naturally apt to lead those antiquaries who are most conversant 
with them, into too partial estimates of the times wherein they were 
founded. They certainly are accustomed to behold the fairest side of 
the picture. It was the favourite and most honourable employment 
of ecclesiastical wealth, to erect, to enlarge, to repair, to decorate 
cathedral and conventual churches. An immense capital must have 
been expended upon these buildings in England between the Conquest 
and the Reformation. And it is pleasing to observe how the seeds of 
genius, hidden as it were under the frost of that dreary winter, began 
to bud to the first sunshine of encouragement. In the darkest period 
of the middle ages, especially after the Scandinavian incursions into 
France and England, ecclesiastical architecture, though always far 
more advanced than any other art, bespoke the rudeness and poverty of 
the times. It began towards the latter part of the eleventh century, 
when tranquillity, at least as to former enemies, was restored, and some 
degree of learning reappeared, to assume a more noble appearance. 
The Anglo-Norman cathedrals were perhaps as much distinguished 
above other works of man in their own age as the more splendid edifices 
of a later period. The science manifested in them is not, however, 
very great; and their style, though by no means destitute of lesser 
beauties, is upon the whole an awkward imitation of Roman architec- 
ture, or perhaps more immediately of the Saracenic buildings in Spain, 
and those of the lower Greek empire. But about the middle of the 

1 Cresentius in Commodum Ruralium. This old edition contains many coarse wooden 
cuts, possibly taken from the illuminations which Paulmy found in his manuscript. 

2 Chimneys were not used in the farm-houses of Cheshire till within forty years of the 
publication of King’s Vale-royal, 1636: the fire was in the midst of the house, against a hob 
of clay, and the oxen lived under the same roof. 

* The Saracenic architecture was once conceived to have been the parent of the Gothic. 
But the pointed arch does not occur, I believe, in any Moorish buildings; while the great 
masque of Cordova, built in the eighth century, resembles, except by its superior beauty and 
magnificence, one of our oldest cathedrals; the nave of Gloucester, for example, or Durham. 


Even the vaulting is similar, and seems to indicate some imitation, though perhaps of a 
common model. Compare Archeologia, vol. xvil., plates 1 and ¢, with Murphy’s Arabian 





ee 


a 


a 


The Gothic Style of Architecture, R17 


twelfth century this manner began to give place to wnat is improperly 
denominated the Gothic architecture ;! of which the pointed arch, 
formed by the segments of two intersecting semicircles, struck from 
points equidistant from the centre of a common diameter, has been 
deemed the essential characteristic. We are not concerned at present 
to inquire whether this style originated in France or Germany, Italy or 
England, since it was certainly almost simultaneous in all these coun- 
tries ;* nor from what source it was derived; a question of no small 
difficulty. I would only venture to remark, that whatever may be 
the origin of the pointed arch, for which there is more than one mode 
of accounting,-we must perceive a very oriental character in the vast 
profusion of ornament, especially on the exterior surface, which is as 
distinguishing a mark of Gothic buildings as their arches, and con- 
tributes in an eminent degree both to their beauties and to their de- 
fects, This, indeed, is rather applicable to the later than the earlier 
stage of architecture, and rather to continental than English churches. 
Amiens is in a far more florid style than Salisbury, though a contem- 
porary structure. The Gothic species of architecture is thought by 
some to have reached its perfection, considered as an object of taste, 
by the middle of the fourteenth century, or at least to have lost some- 


Antiquities, plate 5. The pillars indeed at Cordova are of the Corinthian order, perfectly 
executed, if we may trust the engraving, and the work, I presume, of Christian architects; 
while those of our Anglo-Norman cathedrals are generally an imitation of the Tuscan shaft, 
the builders not venturing to trust their roofs toa more slender support, though Corinthian 
foliage is common in the capitals, especially those of smaller ornamental columns. In fact, 
the Roman architecture is universally acknowledged to have preduced what we call the 
Saxon or Norman; but it is remarkable that it should have been adopted, with no variation 
but that of the singular horse-shoe arch, by the Moors of Spain. 

The Gothic, or pointed arch, though very uncommon in the genuine Saracenic of Spain and 
the Levant, may be found in some prints from Eastern buildings ; and is particularly striking 
in the fagade of the great mosque at Lucknow, in Salt’s designs for Lord Valentia’s Travels. 
The pointed-arch buildings in the Holy Land have all been traced to the age of the Crusades. 
Some arches, if they deserve the name, that have been referred to this class are not pointed 
by their construction, but rendered such by cutting off and hollowing the projections of 
horizontal stones. 

1 Gibbon has asserted, what might justify this appellation, that ‘the image of Theodoric’s 
palace at Verona, still extant on a coin, represents the oldest and most authentic model of 
Gothic architecture.” For this he refers to Maffei, Verona Illustrata, where we find an 
engraving, not indeed of a coin, but of a seal, the building represented on which is in a 
totally dissimilar style. The following passages in Cassiodorus, for which T am indebted to 
M. Ginguené, would be more to the prrpose: Quid dicamus columnarum. junceam proceri- 
tatem? moles illas sublimissimas fab carum quasi quibusdam erectis hastilibus contineri. 
These columns of reedy slendernes., so well described by juncea proceritas, are said to be 
found in the cathedral of Montreale in Sicily, built in the eighth century. They are not, 
however, sufficient to justify the denomination of Gothic, which is usually confined to the 
pointed-arch style. 

2 The famous abbot Suger, minister of Louis VI., rebuilt St Denis about 1140. The 
cathédral of Laon is said to have been dedicated in 1114. I do not know in what style the 
latter of these churches is built, but the former is, or rather was, Gothic. Notre Dame at 
Paris was begun soon after the middle of the twelfth century, and completed under St Louis. 
Mélanges tirés d’une grande bibliothéque, t. xxxi. p. 108. In England,the earliest specimen 
I have seen of pointed arches is in a print of St Botolph’s Priory at Colchester, said by Strutt 
to have been built in 1x10. View of Manners, vol. i., plate 30. These are apertures formed 
by excavating the space contained by the intersection of semicircular or Saxon arches, 
which are perpetually disposed, by way of ornament, on the outer as well as inner surface of 
old churches, so as to cut each other, and consequently to produce the figure of a Gothic 
church; and if there is no mistake in the date, they are probably among the most ancient of 
that style in Europe. Those at the church of St Cross, near Winchester, are of the reign os 
Stephen; and, generally speaking, the pointed style, especially in vaulting, the most import- 
ant object in the construction of a building, is not considered older than Henry II. The nave 
of Canterbury cathedral, of the erection of which by a French architect about 1176 we have 
a full account in Gervase, and the Temple church, dedicated in 1183, are the most ancient 
English by:ildings altogether in the Gothic manner, 
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thing of its excellence by the corresponding part’of the next age’ an 
effect of its early and rapid cultivation, since arts appear to have, like 
individuals, their natural progress and decay. Yet this seems, if true 


at all, only applicable to England ; since the cathedrals of Cologne 


and Milan, perhaps the most distinguished monuments of this archi- 
tecture, are both of the fifteenth century. The mechanical execution, 
at least, continued to improve, and is so far beyond the apparent 
intellectual powers of those times that some have ascribed the princi- 
pal ecclesiastical structures to the fraternity of freemasons, deposita- 
ries of a concealed and traditionary science. There is, probably, some 
ground for this opinion; and the earlier archives of that mysterious 
association, if they existed, might illustrate the progress of Gothic 
architecture, and perhaps revealits origin. The remarkable change 
into this new style that was almost contemporaneous in every part of 
Europe, cannot be explained by any local circumstances, or the capri- 
cious taste of a single nation.! : 

It would be a pleasing task to trace with satisfactory exactness the 
‘slow, and almost perhaps insensible progress of agriculture and inter- 
nal improvement during the latter period of the middle ages. But no 
‘diligence could recover the unrecorded history of a single village ; 


though considerable attention has of late been paid to this interesting 


subject by those antiquaries who, though sometimes affecting to de- 
spise the lights of modern philosophy, are unconsciously guided by 
their effulgence. I have already adverted to the wretched condition 
of agriculture during the prevalence of feudal tenures, as well as before 
their general establishment.2. Yet even in the least civilised ages, 
there were not wanting partial encouragements to cultivation, and the 
ameliorating principle of human industry struggled against destructive 
‘revolutions and barbarous disorder, The devastation of war from the 
.fifth to the eleventh century rendered land the least costly of all gifts, 
though it must ever be the most truly valuable and permanent. Many 


1 The curious subject of freemasonry has unfortunately been treated only by panegyrists 
or calumniators, both equally mendacious. I do not wish to pry into the mysteries of the 
craft ; but it would be interesting to know more of their history during the period when they 

. were literally architects. They are charged by an act of Parliament, 3 H. VI., with fixin 
‘the price of their labour in their annual chapters, contrary to the statute of labourers, and 
such chapters are-consequently prohibited. This is their first persecution; they have since 
undergone others, and are perhaps reserved for still more. It is remarkable that masons 
_ were never legally incorporated like other traders, their bond of union being stronger than 
any charter. The article Masonry in the Encyclopedia Britannica is worth reading. 

* I cannot resist the pleasure of transcribing a lively and eloquent passage from Dr 
Whitaker: ‘‘ Could a curious observer of the present day carry himself nine or ten centuries 
back, and ranging the summit of Pendle, survey the forked vale of Calder on one side, and 
the bolder margins of Ribble and Hadder on the other, instead of populous towns and vil- 
lages, the castle, the old tower-built house, the elegant modern mansion, the artificial plan- 

, tation, the enclosed park and pleasure-ground, instead of uninterrupted inclosures which 
have driven sterility almost. to the summit of the fells, how great must then have been the 
contrast, when, ranging either at a distance, or immediately beneath, his eye must have 
caught vast tracts of forest ground stagnating with bog or darkened by native woods. where 
,the wild ox, the roe, the stag,.and the, wolf, had scarcely learned the supremzcy of man, 
when, directing his view to the. intermediate spaces, to the windings of the valleys, or the 
expans¢: of plains beneath, he could only have distinguished a few insulated patches of culture, 
each encircling a village of wretched cabins, among which would still be remarked one rude 
mansion of wood, scarcely equal in comfort to a modern cottage, yet then rising proudly 
eminent above the rest, where the Saxon lord, surrounded by his faithful cotarii, enjoyed a 
tude and:solitary independence, owning no superior but his sovereign.” About a fourteenth 

art of this parish of Whalley was cultivated at the time of Domesday. This proportion, 
owever, would by no means hold in the counties south of Trent. + ins aye 
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of the grants to monasteries, which strike us as enormous, wete of 


_ districts absolutely wasted, which would probably have been reclaimed 


“by no other means. We owe the agricultural restoration of great patt 
of Europe to the monks. They chose, for the sake of retirement, 
secluded regions which they cultivated with the labour of their 
hands} ' Several charters are extant, granted to convents, and some- 
times to laymen, of lands which they had. recovered from a desert 
condition, after the ravages of the Saracens.?, Some districts were 
allotted to a body of Spanish colonists, who emigrated, in the reign of 
Louis. the Debonair, in search of a Christian sovereign.s’ Nor is this 
the only instance of agricultural colonies. Charlemagne transplanted 
part of his conquered Saxons into Flanders, a country at that time 
almost unpeopled ; and at a much later period, there was a remark- 
able reflux from the same country, or rather from Holland, to’ the 
coasts of the Baltic Sea. In the twelfth century, great numbers! of 
Dutch colonists settled along the whole line between the Ems-and: the 
Vistula,. They obtained grants of uncultivated land’on condition of 
fixed rents, and were governed by ‘their own laws undef magistrates of 
their own election. M4 4D Galo - biler A 
There cannot be a more striking proof of the low condition of Eng- 


_ lishagriculture in the eleventh century, than is exhibited by Domesday 


book. . Though almost all England had been partially cultivated, and 
we find nearly the same manors, except in the north, which exist at 
present, yet the value and extent of cultivated groundiare inconceivably 
small.. With every allowance for the inaccuracies ard partialities of 
those by whom that famous’ survey was completed,’ we are lost in 
amazement at the constant recurrence of two or three carucates in 
demesne, with folklands occupied by ten or a dozen villeins, valued 
altogether at forty shillings, as the return of a manor, ‘which: now 
would yield a competent income toa gentleman.” If Domesday book 
can be considered as even approaching to accuracy in respect of:these 
estimates, agriculture must certainly have made a very'material pro- 
gress in the four succeeding centuries. This, ‘however, is-renderéd 


1) Of the Anglo-Saxon husbandry we may remark,” says Mr: Turner, ‘that Domesday 
Survey gives us some indication that the cultivation of the church lands was much superior 
to that of any other order of society. They have much less wood upon them, and, less com- 
monof pasture ;-and what they had appears often insmaller and more irregular pieces ;, while 
their meadow was more abundant, and in more numerous distributions.” ‘. j 

2In Marca Hispanica, we have a grant from Lothaire I., in 834, to a person and his brother 
of lands which their father, ab eremo in Septimania trahens, had possessed by a charter of 
Charlemagne. J 

3 They were permitted to decide petty suits among themselves, but for more important 
matters were to repair to the county-court. A liberal policy runs through the whole charter. 

4 T owe this fact to M. Heeren. An inundation in their own country is supposed’to have 

‘immediately produced this emigration ; but it was probably successive, and cannectéd with 
political as well as physical causes of greater permanence, The first instrument in which 

_they are mentioned is a grant from the Bishop of Hamburgh in 1106. This colony has 

‘ affected the local usages, as well as the denomination of things and places along the northern 
coast of Germany. It must be presumed that a large proportion of ‘the emigrants were 
diverted from agriculture to people the commercial cities which grew up in the twelfth’cen- 
tury upon that coast. Wj | 

5 Ingulfus tel!s us that. the commissioners were pious enough to favour Croyland, returning 
its possessions inaccurately, both as to measurement and value; non ad verum pretium, nec 
ad yerum spatium nostrum monasterium librabant misericorditer, preecaventes in futurum 
tegis exactionibus, p. 79. I may just observe by the way, that Ingulfus gives the plain 
meaning of the word Domesday, which has been disputed. ‘The book was so called, he says, 
pro su4 generalitate omnia tenementa totius terre integré continente; that is, it wasias geaetal 
and conclusive as the last judgment will be. ; aM 
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probable by other documents. Ingulfus, abbot of Croyland undér the 
Conqueror, supplies an early and interesting evidence of improvement. 
Richard de Rules, lord of Deeping, he tells us, being fond of agricul- 
ture, obtained permission from the abbey to enclose a large portion of 
marsh for the purpose of separate pasture, excluding the Welland by a 
strong dike, upon which he erected a town, and rendering those stag- 
nant fens a garden of Eden. In imitation of this spirited cultivator, 
the inhabitants of Spalding, and some neighbouring villages, by a 
common resolution divided their marshes amongst them ; when some 
converting them to tillage, some reserving them for meadow, others 
leaving them in pasture, found a rich soil for every purpose. The 
abbey of Croyland and villages in that neighbourhood followed this 


example.! This early instance of parochial enclosure is not to be — 


overlooked in the history of social progress. By the statute of Merton, 
in the 2oth of Henry III., the lord is permitted to approve, that is to 
enclose, the waste lands of his manor, provided he leave sufficient 
common of pasture for the freeholders. Higden, a writer who lived 
about the reign of Richard II., says, in reference to the number of 
hydes and vills of England at the Conquest, that by clearing of woods, 
and ploughing up waste, there were many more of each in his age than 
formerly. And it might be easily presumed, independently of proof, 
that woods were cleared, marshes drained, and wastes brought into 
tillage, during the long period that the house of Plantagenet sat on the 
throne, From manorial surveys, indeed, and similar instruments, it 
appears that in some places there was nearly as much ground culti- 
vated in the reign of Edward III. as at the present day. The condi- 
tion of different counties, however, was very far from being alike, and 
in general the northern and western parts of England were the most 
backward.2 

The culture of arable land was very imperfect. Fleta remarks, in 
the reign of Edward I. or II., that unless an acre yielded more than 
six bushels of corn, the farmer would be a loser and the land yield no 
rent. And Sir John Cullum, from very minute accounts, has calcu- 
lated that nine or ten bushels were a full average crop on an acre of 
wheat. An amazing excess of tillage accompanied, and partly, I sup- 
pose, produced this imperfect cultivation. In Hawsted, for example, 
under Edward I., there were thirteen or fourteen hundred acres of 
arable, and only forty-five of meadow ground, A similar disproportion 
‘occurs almost invariably in every account we possess. This seems 
inconsistent with the low price of cattle. But we must recollect that 
the common pasture, often the most extensive part of a manor, is not 
included, at least by any specific measurement, in these surveys. The 
rent of land differed of course materially ; sixpence an acre seems to 
have been about the average for arable land in the thirteenth century,? 


1 Communi plebiscito viritim inter se diviserunt, et quidam suas portiones agricolantes, 
quidam ad foenum conservantes, quidam ut prius ad pasturam suorum animalium separaliter 
jacere permittentes, terram pinguem et uberem repererunt. 

2 A good deal of information upon the former state of agriculture will be found in Cullum's 
History of Hawsted. Blomefield’s Norfolk is in this respect among the most va'uable of our 
local histories. Sir Frederic Eden, in his excellent wo:k on the poor, has collected several 
interesting facts. 

3 ] infer this from a number of passages in Blomefield, Cullum, and other writers. Heame 
says that an acre was often called Solidata terrae, because the yearly rent of one on the oes? 
and was a shilling. 
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though meadow was at double or treble that sum. But the landlords 
were naturally solicitous to augment a revenue that became more and 
more inadequate to their luxuries. They grew attentive to. agricul- 
tural concerns, and perceived that a high rate of produce, against which 
their less enlightened ancestors had been used to clamour, would 
bring much more into their coffers than it took away.. The exporta- 
tion of corn had been absolutely prohibited. But the statute of the 
15th Henry VI., c. 2, reciting that “on this account, farmers, and 
others who use husbandry, cannot sell their corn but at a low price, 
to the great damage of the realm,” permits it to be sent anywhere but 
to the king’s enemies, so long as the quarter of wheat shall not exceed 
6s. 8d. in value, or that of barley 3s. The price of wool was fixed in 
the thirty-second year of the same reign at a minimum, below which 
no person was suffered to buy it, though he might give more,—a pro- 
vision neither wise nor equitable, but obviously suggested by the 
same motive. Whether the rents of land were augmented in any 
degree through these measures, I have not perceived ; their great rise 
took place in the reign of Henry VIII, or rather afterwards! The 
usual price of land under Edward IV. seems to have been ten years’ 
purchase. 

It may easily be presumed that an English writer can furnish very 
little information as to the state of agriculture in foreign countries. 
In such works relating to France as have fallen within my reach, I 
have found nothing satisfactory, and cannot pretend to determine, 
whether the natural tendency of mankind to ameliorate their condition 
had a greater influence in promoting agriculture, or the vices inherent 
in the actual order of society, and those public misfortunes to which 
that kingdom was exposed, in retarding it.2. The state of Italy was 
far different ; the rich Lombard plains, still more fertilised by irriga- 


‘tion, became a garden, and agriculture seems to have reached the 
excellence which it still retains. The constant warfare indeed of neigh- 


bouring cities is not very favourable to industry; and upon this 


account we might incline to place the greatest territorial improve- 


ment of Lombardy at an era rather posterior to that of her republican 
government ; but from this it primarily sprung ; and without the sub- 
jugation of the feudal aristocracy, and that perpetual demand upon 
the fertility of the earth which an increasing population of citizens pro- 
duced, the valley of the Po would not have yielded more to human 
labour than it had done for several preceding centuries. Though 


Lombardy was extremely populous in the thirteenth and fourteenth 


centuries, she exported large quantities of corn. The very curious 
treatise of Crescentius exhibits the full details of Italian husbandry 


about 1300, and might afford an interesting comparison to those who 


are acquainted with its present state. That state indeed in many 
parts of Italy displays no symptoms of decline. But whatever myste- 


rious influence of soil or climate has scattered the seeds of death on 


1 A passage in Bishop Latimer’s sermons, too often quoted to require repetition, shows 
that land was much underlet about the end of the fifteenth century, His father, he says, 
xept half-a-dozen husbandmen, and milked thirty cows, on a farm of three or four pounds 
a year. It is not surprising that he lived as plentifully as his son describes. } 

Velly and Villaret scarcely mention the subject; and Le Grand merely tells us that it 
was entirely neglected, but the details of such an art even in its state of neglect might be 
interesting. 

x 
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thé western regions of Tuscany had not manifested itself in the middle 
ages. | Among uninhabitable plains, the traveller is struck by the ruins 
of innumerable castles and villages, monuments of a: time: when pes- 


tilence was either unfelt, or had at least not forbade the ‘residence’ of 


mankind, Volterra, whose deserted walls look down-upon that tainted 
solitude, was once a small but free ‘republic ; Siena, round whom, 
though less depopulated,’ the malignant influence hovers, was- once 
almost the rival of Florence.’ So melancholy and apparently irresis- 
tible a‘decline of culture and’ population, through physical causes, as 
seems to have gradually overspread a large portion of Italy, has not 
perhaps been’ experienced in any other part of Europe, unless ‘we 
except Iceland. 1 16 3 20 I ED 

: ‘The Italians of the fourteenth century seem to have paid some atten- 
tion to-an ‘art, of which, both as related to cultivation and to architec- 
ture, our own forefathers were almost entirely ignorant, Crescentius 
dilatés upon horticulture, and gives a pretty long list of herbs:both 
esculent and medicinal. His-notions about the ornamental department 
are rather beyond what we should expect, and I do not know that his 
scheme’ of a flower-garden could be much amended. — His general 
arrangements, which are minutely detailed with evident fondness ‘for 
the ‘subject,’ would of course appear too formal at present ; yet ‘Jess so 
than' those of subsequent times; and though acquainted with what is 
called ‘the topiary art,’ that of- training or cutting trees into regular 
figures, he does not.séem to run into extravagance. Regular gardens, 
according ‘to Paulmy, ‘were’ not made!in; France till the sixteenth or 


even the seventeenth céntury 3 yet one is said to have existed at the © 


Louvre of much older-construction. ‘England, I believe, had nothing 
of the ornamental kind, unless it were some trees regularly disposed in 
the orchard of ‘a monastery.* Even the common. horticultural art for 
culinary purposes, though/not'entirely neglected, since the produce of 
gardens 1s sometimes mentioned in ancient deeds, had not been culti- 
vated with much ‘attention. “ The-esculent vegetables now: most in use 
pled Se amg in'the reign of Elizabeth, and some sorts a great deal 
Btene uc 4 } rp ge ‘ s { wh AD 
“IT should leave this slight survey of economical history still ‘more 
imperfect, were I to make ‘no observation onthe relative values of 
money. -' Without something ‘like precision in-our notions upon this 
subject, every statistical inquiry becomes’a source of confusion and 
error.’ But considerable difficulties attend’\the discussion. These 
arise principally from two causes ; the inaccuracy or partial:represén-, 
tations’ of historical writers, on whom we are accustomed too implicitly 
to rely, and‘the change of manmers, which renders a certain command 
over articles of ptirchase less adequate to our wants than it was in for- 
mer-ages. 

The first of these difficulties is capable of being removed by a cir- 
cumspect use of authorities. When this part of statistical history 
began to excite attention, which was hardly perhaps before the publi- 
cation of Bishop Fleetwood’s Chronicon Preciosum, so few authentic 
documents had been published with respect to prices, that inquirers 


were glad to have recourse to historians, even when not contemporary, — 


for such facts as they had thought fit to record. But these historians 


a 
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were sometimes too distant from the times in which they wrote, and 
too careless in their general character, to merit much regard ; and 
even when contemporary, were often credulous, remote from the con- 
cerns of the world, and, at the best, more apt to! register some extra- 
ordinary phenomenon of scarcity or cheapness, than: the: average rate 
of pecuniary dealings. Theone ought, in my opinion, to be absolutely 
rejected as testimonies, the other to be sparingly and diffidently ad- 
mitted, . For ‘it is no longer necessary to lean upon such uncertain 
witnesses. During the Jast century a very laudable interest has:been. 
shown by antiquaries in the publication of account-books belonging to 
private persons, registers of expenses in convents, returns of markets, 
valuations of goods, tavern-bills, and in short every document, how- 
ever trifling in itself, by which this important subject can be illustrated. 
A sufficient number of such authorities, proving the ordinary tenor of 
prices rather than any remarkable deviations from it, are the true 
basis of a table, by whichall changes in the value of money should be 
measured. I have little doubt but that such a table might be con- 
structed from the data we possess, with tolerable exactness, sufficient 
at least to supersede one often quoted by political economists, but 
which appears to be founded upon very superficial and erroneous:in- 
uiries, : ih Bs 
: It is by no means required that I should here offer such a table of 
values, which, as to every country except England, I have no means of 
constructing, and which even as to England would be subject to many 
difficulties, Buta reader, unaccustomed to these investigations, ought 
to have some assistance in comparing the prices of ancient times with 
his own. I will, therefore, without attempting to ascend very high, for 
we have really no sufficient data as. to:the period: immediately subse- 
quent to the Conquest, much less that which preceded, endeavour at a 
sort of approximation for the thirteenth and fifteenth centuries. In 
the reigns of Henry III. and Edward 1., previously to the first debase- 
ment of the coin by the latter in 1301, the ordinary price of a quarter 
of wheat. appears to have been. about four shillings, and’ that-of barley 
and oats in proportion. A sheep was rather sold high at a. shilling, 
and an ox might be reckoned at ten or twelve.3. The value of cattle is, 


‘l} Sir F. Eden, whose table of prices, though capable of some improvement, is perhaps the 
best that has appeared, would, I think, have acted better by omitting all references to mere 
historians, and relying entirely on regular documents. I do not, however, include local 
histories, such’ as ‘the Annals of Dunstable, when they record the market-prices of their 
neighbourhood, inrespect of which the book last mentioned is almost in the nature of a register. 
Dr Whitaker remarks! the exactness of Stowe, who says that wheat sold in London, A.p. 
1514, at 20s, a quartet; whereas it appears to have’ been at gs. in Lancashire,’where it was 
always dearer than in the metropolis. It is anodd mistake into which Sir F. Eden has fallen, 
when he asserts, and argues on the supposition, that the price of wheat fluctuated ‘in’ the 
thirteenth century from 1s. to £6, 8s. a quarter. Certainly if any chronicler had mentioned 
such a price as the latter, equivalent to £150 at present, we should either suppose ‘that his 
text was corrupt or reject it’as an absurd exaggeration. But, in fact, the author has through 
haste: mistaken 6s: 8d: for £6, 8s,, as will appear by referring to his own table“of prices, 
where it is set down rightly. It is observed by Mr Macpherson, a very competent judge, 
that the arithmetical statements of the bést historians of the middle ages are seldom correct, 
ewing partly to their neglect of examination and partly to blunders of transcribers. ~~ 
» 4 The table*of comparative values by Sir George Shuckburgh is ‘strangely incompatible 
with every resu't to'which my own reading has led me. It is the hasty attempt of a man 
‘accustomed to different studies; and one can neither pardon'the presumption of ‘obtruding 
such ia slovenly performance ‘on a subject where the utmost diligence was required, nor the 
affectation with which he apologises for ‘‘ descending from the dignity of philosephy,””° 

4 Blomefield and Sir J. Cullum furnish several pri¢¢s even at'this early period.’ ‘ Most of 
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vf course, dependent upon their breed and condition; and we have © 
unluckily no early account of butcher’s meat ; but we can hardly take © 


a less multiple than about thirty for animal food, and eighteen or twenty 
for corn, in order to bring the prices of the thirteenth century to a level 
with those of the present day.! Combining the two, and setting the 
comparative dearness of cloth against the cheapness of fuel and many 
other articles, we may perhaps consider any given sum under Henry 
III. and Edward I. as equivalent in general command over commo- 
dities to about twenty-four or twenty-five times their nominal value at 
present. Under Henry VI., the coin had lost one-third of its weight 
in silver, which caused a proportional increase of money prices ;? but, 
so far as I can perceive, there had been no diminution in the value of 
that metal. We have not much information as to the fertility of the 
mines which supplied Europe during the middle ages; but it is pro- 
bable that the drain of silver towards the East, joined to the ostenta- 
tious splendour of courts, might fully absorb the usual produce. By 
the statutes 15 H. VI. c. 2, the price up to which wheat might be ex- 
ported is fixed at 6s. 8d., a point no doubt above the average ; and the 
private documents of that period, which are sufficiently numerous, lead 


to a similar result.8 Sixteen will be a proper multiple, when we would 


bring the general value of money in this reign to our present standard.4 

But after ascertaining the proportional values of money at different 
periods by a comparison of the prices in several of the chief articles of 
expenditure, which is the only fair process, we shall sometimes be sur- 
prised at incidental facts of this class, which seem irreducible to any 
rule. These difficulties arise not so much from the relative scarcity of 


them are collected by Sir F. Eden, Fleta reckons four shillings the average price of a quarter 
of wheat in his time. This writer has a digression on agriculture, whence, however, less is 
to be collected than we should expect. 

1 The fluctuations of price have unfortunately been so great of late years, that it is almost 
as difficult to determine one side of our equation as the other. Any reader, however, has it 
in his power to correct my proportions, and adopt a greater or less multiple, according to his 
own estimate of current prices, cr the changes that may take place from the time when this 
is written (1816.) 


2 T have sometimes been surprised at the facility with which prices adjusted themselves to ; 


the quantity of silver contained in the current coin, in ages which appear too ignorant and 
too little commercial for the application of this mercantile principle. But the extensive deal- 
ings of the Jewish and Lombard usurers, who had many debtors in almost all parts of the 
country, would of itself introduce a knowledge that silver, not its stamp, was the measure of 
value. Ihave mentioned in another place, (see p. 108,) the heavy discontents excited by 
this debasement of the coin in France; but the more gradual enhancement of nominal prices 
in England seems to have prevented any strong manifestations of a similar spirit at the suc- 
cessive reductions in value which the coin experienced from the year 1300. The connexion, 
however, between commodities and silver was well understood. Wykes, an annalist of 
Edward I.’s age, tells us that the Jews clipped our coin, till it retained hardly half its due 
weight, the effect of which was a general enchancement of prices, and decline of foreign 
trade: Mercatores transmarini cum mercimoniis suis regnum Angliz minus solito frequenta- 
bant; necnon quod omnimoda venalium genera incomparabiliter solito fuerunt cariora. 
Another chronicler of the same age complains of bad foreign money, alloyed with copper; 
nec erat in quatuor aut quinque ex iis pondus unius denarii argenti. . . . Eratque pessimum 
szculum pro tali moneta, et fiebant commutationes plurime in emptione et venditione rerum. 
Edward, as the historian informs us, bought in this bad money at a rate below its value, in 
order to make a profit; and fined some persons who interfered with his traffic. 

3 These will chiefly be found in Sir F. Eden’s table of prices ; the following may be added 
from the account-book of a convent between 1415 and 1425. Wheat varied from 4s..to 6s. ; 
barley from 3s. 2d. to 4s. 10d. ; oats from 1s. 8d. to 2s. 4d. oxen from 12s. to 16s.; sheep 
from 1s, 2d. to rs. 4d.; butter, 3d. per lb.; eggs, twenty-five for rd.; cheese, $d. per lb. 
Landsdowne MSS., vol. i., Nos. 28 and 29. These prices do not always agree with those 
given in other documents of equal authority in the same period; but the value of provisions 
varied in different countries, and still more so in different seasons of the year. 

6T iusert the following comparative table of English money from Sir Frederick Eden, Theo 
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particular commodities, which it is for the most part easy to explain, 
as from the change in manners and in the usual mode of living. We 
have reached in this age so high a pitch of luxury, that we can hardly 
believe or comprehend the frugality of ancient times ; and have in 
general formed mistaken notions as to the habits of expenditure which 
then prevailed. Accustomed to judge of feudal and chivalrous ages 
by works of fiction, or by historians who embellish their writings with 
accounts of occasional festivals and tournaments, and sometimes inat- 
. tentive enough to transfer the manners of the seventeenth to the four- 
teenth century, we are not at all aware of the usual simplicity with which 
the gentry lived under Edward I. or even Henry VI. They drank 
little wine ; they had no foreign luxuries; they rarely or never kept 
male servants, except for husbandry; their horses, as we may guess 
by the price, were indifferent; they seldom travelled beyond their 
county. And even their hospitality must have been greatly limited, if 
the value of manors were really no greater than we find it in many 
surveys. Twenty-four seems a sufficient multiple when we would raise 
a sum mentioned by a writer under Edward I. to the same real value 
expressed in our present money, but an income of £10 or £20 was 
reckoned a competent estate for a gentleman; at least the lord of a 
single manor would seldom have enjoyed more. A knight who pos- 
sessed £150 per annum passed for extremely rich. Yet this was not 
equal in command over commodities to £4000 at present. But this 
income was comparatively free from.taxation, and its expenditure 
lightened by the services of his villeins. Such a person, however, 
must have been among the most opulent of country gentlemen. Sir 
John Fortescue speaks of five pounds a year as “a fair living for a 
yeoman,” a class of whom he is not at all inclined to diminish the 
importance. So, when Sir William Drury, one of the richest men in 
Suffolk, bequeaths in 1493 fifty marks to each of his daughters, we 
must not imagine that this was of greater value than four or five hundred 
pounds at this day, but remark the family pride, and want of ready 


unit, or present value, refers of course to that of the shilling before the last coinage, which 
seduced it :— 
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Conquest,.... oars ie 2°906 
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money; which induced country gentlemen to leave their ycunger chil- | 


dren in poverty. Or, if we read that the expense of a scholar at the 


university in 1514 was but five pounds annually, we should err in sup; _ 


posing that he had the liberal accommodation which the present age 


deems indispensable, but consider how much could be afforded for 
about sixty. pounds, which will be not far from the proportion. And — 


what would a modern lawyer say to the following entry in the church- 
warden’s accounts of St Margaret, Westminster, for 1476: “ Also paid 
to Roger Fylpott, learned in the law, for his counsel giving, 3s. 8a, 


with fourpence for his dinner.”1 Though fifteen times the fee might 


not seem altogether inadequate at present, five shillings would hardly 
furnish the table of a barrister, even if the fastidiousness of our man- 


sna 


ners would admit of his accepting sucha dole, But this fastidiousness, 
which considers certain kinds of remuneration degrading to a man.of — 


liberal condition, did not prevail in those simple ages... It would seem 
rather strange that a young lady should learn needlework and good- 
breeding in a family of superior rank, paying for her board; yet such 
was the laudable custom of the fifteenth and even sixteenth centuries, 
as we perceive by the Paston Letters, and even later authorities. 


There is one very unpleasing remark which every one who attends — 


to the subject of prices will be induced to make, that the labouring 
classes, especially those engaged in agriculture, were better provided 
with the means of subsistence in the reign of Edward III. or of Henry 
VI. than they are at present. In the fourteenth century, Sir John 
Cullum observes, a harvest man had fourpence a day, which enabled 
him in a week to buy a comb of wheat ; but to buy a comb of wheat, a 
man must now (1784) work ten or twelve days. So, under Henry VI, 
if meat was at a farthing and a half the pound, which I suppose was 
about the truth, a labourer earning threepence a day, or eighteen pence 
in the week, could buy a bushel of wheat, at.six shillings the quarter, 
and twenty-four pounds of meat for his family. A labourer at present, 
earning twelve shillings a week, can only buy half a bushel of wheat, at 
eighty shillings the quarter, and twelve pounds of meat at sevenpence. 
Several acts of parliament regulate the wages that’ might be paid to 
labourers of different kinds. Thus the statute of labourers in 1350 
fixed the wages of reapers during harvest at threepence a day without 
diet, equal to five shillings at present ; that of 23 H. VI., c. 12,in 1444, 
fixed the reapers’ wages at fivepence, and those of common workmen 


ae eT nS 


in building at 34d., equal to 6s. 8d. and 4s. 8d.; that of 11 H. VIL, c.22, 


in 1496, leaves the wages of labourers in harvest as before, but rather 


increases those of ordinary workmen. The yearly wages of a chief — 


hind or shepherd by the act of 1444 were £1, 4s., equivalent to about 
£20, those of a common servant in husbandry, 18s. 4d., with meat and 


drink ; they were somewhat augmented by the statute of 1496.—See. 


these rates more at length in Eden's State of the Poor. Yet, although 


? Nicholl’s Hlustrations. One fact of this class did, I own, stagger me. The great earl of 
Warwick writes toa private gentleman, Sir Thomas Tudenham, begging the loan of ten or 
twenty pounds to make up a sum he had to pay. Paston Letters. What way shall we 
make this commensurate to the present value of money? But an ingenious friend suggested, 
what I do not question is the case, that this was one of many letters addressed to the 
adherents of Warwick in order to raise by their contributions a considerable sum. It ig 
curious, in this light, as an illustration of m2uners, é sae . ae 
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these wages are regulated, as a maximum, by acts of parliament, which 
may naturally be supposed to have had a view rather towards diminish- 
ing than enhancing the current rate, 1 am not fully convinced that 
they were not rather beyond it ; private accounts at least do not always 
correspond with these statutable prices.t . And it is necessary to remem- 
ber, that the uncertainty of employment, natural to so imperfect a 
state of husbandry, must have diminished the labourer’s means of sub- 
sistence.. Extreme dearth, not more owing to adverse seasons.than to 
improvident consumption, was frequently endured.? But after every 
allowance of this kind, I should find it difficult to resist the conclusion, 
that. however the labourer has derived benefit from the cheapness of 
manufactured commodities, and from many inventions of common 
utility, he is much inferior in ability to support a family than were 
his ancestors four centuries ago. I know not why some have supposed 
that meat was a luxury seldom obtained by the labourer. Doubtless 
he could not, have procured as much as he pleased... But, from the 
greater cheapness of cattle, as compared.with corn, it seems to follow, - 
that.a more considerable portion of this ordinary diet consisted of 
animal food than at present. It was remarked by Sir John Fortescue, 
that the English lived far‘more upon an. animal diet than their.rivals 
the French ; and it was natural to ascribe their superior strength and 
courage to this cause? I should feel much satisfaction in being con- 
vinced that no deterioration in the state of the labouring classes has 
really taken place; yet, it cannot, I think, appear extraordinary to 
those who reflect, that the. whole population of England, in the year 
1377, did not much exceed two million three hundred thousand souls, 
about one-fifth of the results upon the last enumeration, an increase 
-with which that ae the fruits of the earth cannot be supposed to have 
kept an even pace. 

The second head. to which I referred the improvements of European 
society in the latter period of the middle ages, comprehends several 
changes, not always connected with each other, which contributed to 
inspire a more elevated tone of moral sentiment, or.at least to restrain 
the commission of crimes, But the general effect of these upon the 
human character is neither so distinctly to be traced, nor can it be 
arranged with so much attention to chronology as thé progress. of com- 
mercial wealth, or of the arts that depend upon it. We cannot, from 
any. past experience, indulge the pleasing vision of a constant and 
parallel relation between the moral and intellectual energies, the virtues 
and the civilisation of mankind, .Nor is any problem connected with 


1 ie the Archzologia, vol. xviii., we have a bailiffs account of expenses in 1387, where it 
appears that a ploughman had sixpence a week, and five shillings a ‘year, with an allowance 
‘of diet; which seems to have been only pottage. These wages are certainly: not more than 
fifteen shillings a week in present value; which, though materially above the average rate of 
agricultural labour, is less so than some ‘of the statutes would lead us to expect. Other facts 
may be found of a similar nature. 

2° See that singular book, Piers Plowman’s Vision, Whitaker's edition, for rng dimerent 
modes of living before and after harvest. .. The passage may be found in Ellis’s Specimens, 

® The passages in Fortescue which bear on his favourite theme, the liberty and consequent 
happiness ‘of the English, are very important, and triumphantly refute those superficial 
writers who would make us believe that they, were a set of beggarly slaves, 
_ 4 Besides the books to which I have occasionally referred, Mr Ellis’s Specimens of English 
Poetry contain‘a short digression, but from well-selected materials, on the private life of the 
English in the middling and lower ranks about the fifteenth century, ; 
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philosophical history more difficult than to compare the relative charac- 
ters of different generations, especially if we include a large geogra- 
phical surface in our estimate. Refinement has its evils as well as 
barbarism ; the virtues that elevate a nation in one century pass in 
the next to a different region ; vice changes its form without losing its 
essence ; the marked features of individual character stand out in relief” 
from the surface of history, and mislead our judgment as to the general 
course of manners ; while political revolutions and a bad constitution 
of government may always undermine or subvert the improvements to 
which more favourable circumstances have contributed. In compar- 
ing, therefore, the fifteenth with the twelfth century, no one would deny 
the vast increase of navigation and manufactures, the superior refine- 
ment of manners, the greater diffusion of literature. But should I 
assert that man had raised himself in the later period above the moral 
degradation of a more barbarous age, I might be met by the question, 
whether history bears witness to any greater excesses of rapine and 
inhumanity than in the wars of France and England under Charles 
VII., or whether the rough patriotism and fervid passions of the 
Lombards in the twelfth century were not better than the systematic 
treachery of their servile descendants three hundred years afterwards. 
The proposition must therefore be greatly limited ; yet we can scarcely 
hesitate to admit, upon a comprehensive view, that there were several 
changes during the four last of the middle ages, which must naturally 
have tended to produce, and some of which did unequivocally produce 
a meliorating effect, within the sphere of their operation, upon the 
moral character of society. 

The first and {perhaps the most important of these was the gradual 
elevation of those whom unjust systems of polity had long depressed ; 
of the people itself, as opposed to the small number of rich and noble, 
by the abolition or desuetude of domestic and preedial servitude, and 
by the privileges extended to corporate towns. The condition of 
slavery is indeed perfectly consistent with the observance of moral 
obligations ; yet reason and experience will justify the sentence of 
Homer, that he who loses his liberty loses half his virtue. Those who 
have acquired, or may hope to acquire, property of their own, are most 
likely to respect that of others ; those whom law protects as a parent 
are most willing to yield her a filial obedience ; those who have much 
to gain by the good-will of their fellow-citizens are most interested in 
the preservation of an honourable character. I have been led, in dif- 
ferent parts of the present work, to consider these great revolutions in 
the order of society under other relations than that of their moral 
efficacy ; and it will therefore be unnecessary to dwell upon them; 
especially as this efficacy is indeterminate, though, I think, unques- 
tionable, and rather to be inferred from general reflections, than capable 
of much illustration by specific facts. 

We may reckon, in the next place, among the causes of moral im- 
provement, a more regular administration of justice according to fixed 
laws, and a more effectual police. Whether the courts of judicature 
were guided by the feudal customs of the Roman law, it was necessary 
for them to resolve litigated questions with precision and uniformity, 
Hence a more distinct theory of justice and good faith was gradually 
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apprehended ; and the moral sentiments of mankind were corrected, as 
on such subjects they otten require to be, by clearer and better grounded 
inferences of reasoning. Again, though it cannot be said that lawless 
rapine was perfectly restrained, even at the end of the fifteenth century, 
a sensible amendment had been everywhere experienced. Private 
warfare, the licensed robbery of feudal manners, had been subjected 
to so many modifications by the kings of France, and especially by St 
Louis, that it can hardly be traced beyond the fourteenth century. In 
Germany and Spain it lasted longer; but the varied associations for 
maintaining tranquillity in the former country had considerably dimi- 
nished its violence before the great national measure of public peace 
adopted under Maximilian! Acts of outrage committed by powerful 
men, became less frequent as the executive government acquired more 
strength to chastise them. We read that St Louis, the best of French 
kings, imposed a fine upon the lord of Vernon for permitting a mer- 
chant to be robbed in his territory between sunrise and sunset. For, 
by the customary law, though in general ill observed, the lord was 
bound to keep the roads free from depredators in the day-time, in con- 
sideration of the toll he received from passengers.2_ The same prince 
was with difficulty prevented from passing a capital sentence on 
Enguerrand de Coucy, a baron of France, for a murder.* Charles the 
Fair actually put to death a nobleman of Languedoc for a series of 
robberies, notwithstanding the intercession of the provincial nobility. 
The towns established a police of their own for internal security, and 
rendered themselves formidable to neighbouring plunderers. Finally, 
though not before the reign of Louis XI., an armed force was esta- 
blished for the preservation of police. Various means were adopted 
in England to prevent robberies, which, indeed, were not so frequently 
perpetrated as they were on the continent, by men of high condition. 
None of these, perhaps, had so much efficacy as the frequent sessions 
of judges under commissions of jail delivery. But the spirit of this 
country has never brooked that coercive police, which cannot exist 
without breaking in upon personal liberty, by irksome regulations, and 
discretionary exercise of power; the sure instrument of tyranny, which 
renders civil privileges at once nugatory and insecure, and by which 
we should dearly purchase some real benefits connected with its slavish 
discipline. 

I have some difficulty in adverting to another source of moral im- 
provement during this period, the growth of religious opinions adverse 
to those of the established church, both on account of its great ob- 

1 Besides the German historians, see Du Cange, v. Ganerbium, for the ccnfederacies in 
the empire, and Hermandatum for those in Castile. These appear to have been merely 
voluntary associations, and perhaps directed as much towards the prevention of robbery, as 
of what is strictly called private war. But no man can easily distinguish offensive war from 
robbery except by its scale ; and where this was so considerably reduced, the two modes of 
injury almost coincide. In Aragon, there was a distinct institution for the maintenance of 

ace, the kingdom being divided into unions or juntas, with a chief officer, called Supra- 
junctarius, at their head. { 

2 The institutions of Louis IX. and his successors relating to police, form a part, though 
rather a smaller part than we should expect from the title, of an immense work, replete with 
miscellaneous information, by Delamare, Traité de la Police, 4 vols. in folio. A sketch ot 
them may be found in Velly. 

% Velly, where this incident is told in an interesting manner from William de Nangis. 


Beulainvilliers has taken an extraordinary view of the king’s behaviour. In his eyes princes 
and plebeians were made to be the slaves of a feudal aristocracy. 
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scurity, and, because many of these heresies were mixed up with an 
excessive fanaticism. But they fixed themselves so deeply in the hearts 
of the inferior and more numerous classes, they bore, generally speak- 
ing, so immediate a relation to the state of manners, and they illustrate 
so much that more visible and eminent revolution which ultimately 
arose out of them in the sixteenth century, that I must reckon these 
among the most interesting phenomena in the progress of European 
society. ; ; 

Many. ages elapsed during which no remarkable instance occurs of 
a popular deviation from the. prescribed line of belief; and pious 
Catholics console. themselves by reflecting that their forefathers in 
those times of ignorance, slept, at least, the sleep of orthodoxy, and 
that their darkness was interrupted by no false lights of human reason- 
ing. But from the twelfth century this can no longer be their boast. 
An inundation of heresy broke in that age upon the church, which no 
persecution was able thoroughly to repress, till it finally overspread 
half theisurface of Europe. Of this religious innovation we must seek 
the commencement in a different part of the globe.. The Manicheans 
afford an eminent example of that durable attachment to a traditional 
creed, which so many ancient sects, especially in the East, have 
cherished through the vicissitudes of ages, in spite of persecution and 
contempt. Their plausible and widely-extended system had been in 
early times connected with the name of Christianity, however incom- 
‘patible with its doctrinés and its history. After a pretty long obscu- 
rity, the Manichean theory revived with some modification in the 
western parts of Armenia, and was propagated in the eighth and ninth 
centuries by a sect denominated Paulicians. Their tenets are not to 
be collected with absolute certainty from the mouths of their adver- 
saries, and'no apology of their own survives. There seems, however, 
to be sufficient evidence that the Paulicians, though professing to 
acknowledge and even to study the apostolical writings, ascribed the 
creation of the world to an evil deity, whom they supposed also to be 
the author’ of the Jewish law, and, consequently, rejected all the Old 
Testament, Believing, with the ancient Gnostics, that our, Saviour 
was clothed on earth with an impassive celestial body, they denied the 
reality of his death and resurrection. These errors exposed them to 

1 The most authentic account of the Paulicians is found in a little treatise of Petrus’ 
Siculus, who lived about 870, under Basil the Macedonian. He had been employed on an 
embassy to Tephrico, the principal town of these heretics, so that he might easily be well 
informed ; and, though he is sufficiently bigoted, I do not see any reason to question the 
general truth of his testimony, especially as it tallies so well with what we learn of the pre- 
decessors and successors of the Paulicians. They had rejected several of the Manichean 


‘doctrines, those, I believe, which were borrowed from the Oriental, Gnostic, and Cabbalistic 
philosophy of emanation; and therefore readily condemned Manes, tpodumws avabeua- 
tigovct Mavnza. But they retained his capital errors, so far as regarded the principle of 
dualism, which he had taken from Zerdusht’s religion, and the consequences he had de- 
riyed from it. Petrus: Siculus enumerates six Paulician heresies: 1. They maintained the 
existence of two deities, the. one evil, and the creator of this world, the other good, called 
marnp emovpavios, the author of that which is to come. 2. They refused to worship the 
Virgin, and asserted that Christ brought his body from heaven. 3. They rejected the 
Lord’s supper. 4.°And the adoration of the cross. 5. They denied the authority of the Old 
‘Testament, but admitted the New, except the epistles of St Peter, and, perhaps, the Apo- 
calypse. 6, They did not acknowledge the order of priests. 4 
Thete: seems every reason to suppose that the Paulicians, notwithstanding their mistakes, 
-were endowed with sincere and zealous piety, and studious of the Scriptures. A Paulician 
woman asked a young man if he had read the Gospels; he replied that. laymen were not 
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a long and cruel persecution, during which a colony of exiles was 
planted by one of the Greek emperors in Bulgaria.! From this settle- 
ment they silently propagated their Manichean creed over the western 
regions of Christendom. A large part of the commerce of those 
countries with Constantinople was carried on for several centuries by 
the channel of the Danube. This opened an immediate intercourse 
with the Paulicians, who may be traced up that river through Hun- 
gary and Bavaria, or sometimes taking the route of Lombardy into 
Switzerland and France.? In the last country, and especially in its 
southern and eastern provinces, they became conspicuous: under:a 
variety of names ; such as Catharists, Picards, Paterins, but above all, 
Albigenses. It is beyond a doubt that many of these sectaries owed 
their origin to the Paulicians ; the appellation of Bulgarians was: dis- 
tinctively bestowed upon them ; and, according to some writers, they 
acknowledged a primate or patriarch resident in that country. The 
tenets ascribed to them by all contemporary authorities coincide so re- 
markably with those held by the Paulicians, and in earlier times by 
the Manicheans, that I do not see how we can reasonably deny what 
is confirmed by separate and uncontradicted testimonies, and contains 
no intrinsic want of probability.4 . 


permitted to do so, but only the clergy: ovx efeorw uw Tols KoopiKols ovol TouTG 
avaywwokdu, et un Tors lepevol povots, p. 57. A.curious proof that the Scriptures were 
already forbidden in the Greek church, which, I am inclined to believe, notwithstanding the 
leniency with which Protestant writers have treated it, was always more corrupt and more 
intolerant than the Latiu. i d 

1 Gibbon, c. 54. This chapter of the historian of the Decline and Fall upon the Pauli- 
cians appears to be accurate, as well as luminous, and is at least far superior to any modern 
work on the subject. 

2°Tt is generally agreed that the Manicheans from Bulgaria did not penetrate into the 
west of Europe before the year 1000; and they seem to have been in small numbers till 
about 1140. We find them, however, early in the eleventh century. - Under the, reign jof 
‘Robert in 1007 several heretics were burned at Orleans for tenets which are represented .as 
Manichean. These are said to have been imported from Italy; and the heresy. began tp 
strike root in that country about the same time. The Italian Manicheans were generally 
called Paterini, the meaning of which word has never been explained. We find few traces of 
them in France at this time; but about the beginning of the twelfth century, Guibert, bishop 
of Soissons, describes the heretics of that city, who denied the reality of the death and resur- 
rection of Jesus Christ, and rejected the sacraments. Before the middle of that age, the 
Cathari, Henricians, Petrobussians and others appear, and the new opinions attracted uni- 
versal notice. Some of these sectaries, however, were not Manicheans. Mosheim. 

The acts of the inquisition sf Toulouse, published by Limborch, from an ancient manu- 
script, (stolen, as I presume, though certainly not by himself, out of the archives of that city,) 
contain many additional proofs that the Albigenses held the Manichean doctrine. Limbirch 
himself will-guide the reader to the principal passages. In fact, the proof of Manicheism 
among the heretics of the twelfth century is so strong, (for I have confined myself to those of 
Languedoe, and could easily have brought other testimony as to the Cathari,) that I should 
never have thought of arguing the point, but for the confidence of some modern ecclesiastical 
‘writers. What can we think of one who says, “‘It was not usual to stigmatise new sects 
with the odious name of Manichees, though 7 know no evidence that there were any real 
remains of that ancient sect in the twelfth century.” Milner’s History of the Church. 
Though this writer was by no means earned enough for the task he undertook, he could not 
be ignorant of the acts related by Mosheim and other common historians. 

I will only add, in order to obviate cavilling, that I use the word Albigenses for the Mani- 
chean sects, without pretending to. assert that their doctrines prevailed more in the neigh- 
bourhood of Albi than elsewhere. The main position is, that a large part of the Langue- 
_docian heretics against whom the crusade was directed had imbibed the Paulician, opinions, 
If any one chooses rather to call them Catharists, it will not be material. | 3 

3 Mat. Paris. (a.D. 1223.) Circa dies istos, heretici Albigenses constituerunt sibi Anti- 
papam in finibus Bulgarorum, Croatiz et Dalmatia, nomine Bartholomeum, &c. We are 
assured by good authorities that Bosnia was full of Manicheans and Arians as late as the 
middle of the fifteenth century. En. Syl. Spondanus, ad.ann. 1460. Moshim. 


¢ There has been so prevalent a disposition among English divines to vindicate not only the 


“ 
‘ 
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But though the derivation of these heretics called Albigenses from 
Bulgaria is sufficiently proved, it is by no means to be concluded that 
all who incurred the same imputation either derived their faith from 
the same country, or had adopted the Manichean theory of the Pauli- 
cians. ¥rom the very invectives of their enemies, and the acts of the 
Inquisition, it is manifest that almost every shade of heterodoxy was 
found amang these dissidents, till it vanished in a simple protestation 
against the wealth and tyranny of the clergy. Those who were abso- 
lutely free fom any taint of Manicheism are properly called Wal- 
denses; a name perpetually confounded in later times with that of 
Albigenses, but distinguishing a sect probably of separate origin, and 
at least of different tenets. These, according to the majority of writers, 
took their appellation from Peter Waldo, a merchant of Lyons, the 
parent, about the year 1160, of a congregation of seceders from the 
church, who spread very rapidly over France and Germany.) Accord- 


morals and sincerity, but the orthodoxy of these Albigenses, that I deem it necessary to con- 
firm what I have said in the text by some authorities, especially as few readers have it in 
their power to examine this very obscure subject. Petrus Monachus, a Cisterciangmonk who 
wrote a history of the crusades against the Albigenses, gives an account of the tenets main- 
tained by the different heretical sects. Many of them asserted two principles or creative 
leings ; a good one for things invisible, an evil one for things visible ; the former author of 
the New Testament, the latter of the Old. Novum Testamentum benigno deo, vetus vero 
maligno attribuebant; et illud omnind repudiabant, preter quasdam auctoritates, quas de 
Veteri Testamento, Novo sunt insert, quas ob Novi reverentiam Testamenti, recipere 
dignum zstimabant. A vast number of strange errors are imputed to them, most of which 


are not mentioned by Alanus, a more dispassionate writer. This Alanus de Insulis, whose | 


treatise against herstics, written about 1200, was published by Masson at Lyons in 1612, has 
left, I think, conclusive evidence of the Manicheism of the Albigenses. He states their 
argument upon every: disputed point as fairly as possible, though his refutation is of course 
more at length. It appears that great discrepancies of opinion existed among these heretics, 
but the general tenor of their doctrines is evidently Manichean. Aiunt heretici temporis 
nostri quod duo sunt principia rerum, principium lucis et principium tenebrarum, &c. This 
opinion, strange as we may think it, was supported by scriptural texts; so insufficient is a 
mere acquaintance with the sacred writings to secure unlearned and prejudiced minds from 
the wildest perversions of their meaning! Some denied the reality of Christ’s body; others 
his being the Son of God; many the resurrection of the body; some even Of a future state. 
They asserted in general the Mosaic law to have proceeded from the devil, proving this by the 
crimes committed during its dispensation, and by the words of St Paul, ‘‘ the law entered that 
sin might abound.” They rejected infant baptism, but were divided as to the reason; some 
saying that infants could not sin, and did not need baptism; others, that they could not be 
saved without faith, and consequently that it was useless. They held sin after baptism to be 
irremissible. It does not appear that they rejected either of the sacraments. They laid great 
stress upon the imposition of hands, which seems to have been their distinctive rite. 

One circumstance, which both Alanus and Robertus Monachus mention, and which other 
authorities confirm, is their division into two classes: the Perfect and Credentes, or Consolati, 
both of which appellations are used. The former abstained from animal food and from mar- 
riage, and led in every respect an austere life. The latter were a kind of lay brethren, living 
in a secular manner. This distinction is thoroughly Manichean, and leaves no doubt as to 
the origin of the Albigenses. See Beausobre. This candid writer represents the early 
Manicheans as a harmless and austere set of enthusiasts, exactly what the Paulicians and 
Albigenses appear to have been in succeeding ages. As many calumnies were vented against 
one as the other. 

1 The contemporary writers seem uniformly to represent Waldoas the founder of the Wal- 
denses ; and I am not aware that they refer the locality of that sect to the valleys of Piedmont, 
between Exiles and Pignerol, (see Leger’s map,) which have so long been distinguished as 
the native country of the Vaudois. In the acts of the inquisition we find Waldenses, sive 
pauperes de Lugduno, used as equivalent terms; and it can hardly be doubted that the poor 
men of Lyons were the disciples of Waldo. Alanus, the second book of whose treatise against 
heretics is an attack upon the Waldenses, expressly derives them from Waldo. Petrus 
Monachus does the same. These seem strong authorities, as it is not easy to perceive what 
advantage they could derive from misrepresentation. It has been, however, a position 
zealously maintained by some modern writers of respectable name, that the people of the 
valleys had preserved a pure faith for several ages before the appearance of Waldo. I have 
read what is advanced on this head by Leger and by Allix, but without finding any sufficient 
proof for this supposition, which nevertheless is not to be rejected as absolutely improbable. 
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ing to others, the original Waldenses were a race of uncorrupted shep- 
herds, who, in the valleys of the Alps, had shaken off, or perhaps never 
learned, the system of superstition on which the Catholic church de- 
pended for its ascendancy. I am not certain whether their existence 
can be distinctly traced beyond the preaching of Waldo, but it is welt 
known that the proper seat of the Waldenses or Vaudois has long con- 
tinued to be in certain valleys of Piedmont. These pious and innocent 
sectaries, of whom the very monkish historians speak well, appear to 
have nearly resembled the modern Moravians. They had ministers of 
their own appointment, and denied the lawfulness of oaths and of 
capital punishment. In other respects, their opinions probably were 
not far removed from those usually called Protestant. A simplicity of 
dress, and especially the use of wooden sandals, was affected by this 
people.t 

I have already had occasion to relate the severe persecution which 


Their best argument is deduced from an ancient poem called La Noble Loi¢on, an original 
manuscript of which is in the public library of Cambridge. This poem is alleged to bear date 
in 1100, more than halfa century before the appearance of Waldo. But the lines that contain 
the date are loosely expressed, and may very well suit any epoch before the termination of 
the twelfth century. 

Ben ha mil et cent ans compli entierament, 

Che fu scritta loro que sen al derier temp. ‘ 


Eleven hundred years are now gone and past, 
Since thus it was written: these times are the last. 


I have found, however, a passage in a late work which remarkably illustrates the antiquity of 
Alpine Protestantism, if we may depend on the date it assigns to the quotation. Mr Planta’s 
History of Switzerland contains the following note :—“ A curious passage, singularly descrip- 
tive of the character of the Swiss, has lately been discovered ina MS. chronicle of its Abbey, 
of Corvey, which appears to have been written about the beginning of the twelfth century. 
Religionem nostram, et omnium Latinz ecclesiz Christianorum fidem, laici ex Suavia, Suicia, 
et Bavaria humiliare voluerunt ; homines seducti ab antiqua progenie simplicium hominum, qui 
Alpes et viciniam habitant, et semper amant antiqua. In Suaviam, Bavariam et Italiam 
borealem sepe intrant illorum (ex Suicia) mercatores, qui biblia ediscunt memoritery et ritus 
ecclesiz aversantur, quos credunt esse novos. Noluntimagines venerari, reliquias sanctorum 
aversantur, olera comedunt, rard masticantes carnem, alii nunquam. Appellamus eos idcircd 
Manichzos. Horum quidam ab Hungaria ad eos convenerunt,” &c. It isa pity that the 
quotation has been broken off, as it might have illustrated the connexion of the Bulgarians 
with these sectaries. 

1 The Waldenses were always considered as much less erroneous in their tenets than the 
Albigenses, or Manicheans. Erant preeterea alii heretici, says Robert Monachus in the pas- 
sage above quoted, qui Waldenses dicebantur, a quodam Waldio nomine Lugdunensi. Hi 
quidem mali erant, sed comparatione aliorum hzreticorum longé minus perversi; in multisenim 
nobiscum conveniebant, in quibusdam dissentiebant. ‘The only faults he seems to impute to 
them are the denial of the lawfulness of oaths and capital punishment, and the wearing wooden 
shoes. By this peculiarity of wooden sandals (sabots) they got the name of Sabbatati or Insab- 
batati. (Du Cange.) William de Puy, another historian of the same time, makes a similar 
distinction. Errant quidam Ariani, quidam Manichzi, quidam etiam Waldenses sive Lugdun- 
enses, qui licet inter se dissides. omnes tamen in animarum perniciem contra fidem Catholicam 
conspirabant ; et illi quidera Waldenses contra alios acutissimé disputant. Alanus, in his 
second book, where he treats of the Waldenses, charges them principally with disregarding 
the authority of the church and preaching without a regular mission. It is evident, however, 
from the acts of the Inquisition, that they denied the existence of purgatory; and I should 
suppose that, even at that time, they had thrown off most of the popish system of doctrine, 
which is so nearly connected with clerical wealth and power. The difference made in these 
records between the Waldenses and the Manichean sects shows that the imputations cast 
upon the latter were not indiscriminate calumnies. _ ; 

The History of Languedoc, by Vaissette and Vich,, contains a very good account of the 
sectaries in that country ; but I have not immediate access to the book. I believe that proof 
will be found of the distinction between the Waldenses and Albigenses. But I am satisfied 
that no one who has looked at the original authorities will dispute the proposition. These 
Benedictine historians represent the Henricians, an early sect of reformers, condemned by 
the council of Lombez in 1165, as Manichees. Mosheim considers them as of the Vaudois 
school. They appeared some time before Waldo. 
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nearly ‘exterminated the Albigenses of Languedoc at the close of the 
twelfth century, and involved the counts of Toulouse in their ruin. 
The :Catharists, a fraternity of the same Paulician origin, more dis- 
ersed than the Albigenses, had previously sustained a similar trial. 
heir belief was certainly a compound of strange errors with truth ; 


but it was attended by qualities of a far superior lustre to orthodoxy, 


by a sincerity, a piety, and a self-devotion, that almost purified the age 
in which they:Jived It is ‘always important to perceive: that these 
high moral excellencies have no necessary connexion with speculative 
truths; and upon:this account I have been more disposed to state ex- 
plicitly' the real. Manicheism of the Albigenses ; especially as: Protes- 
tant’ writers, considering all the enemies of Rome as their friends, have 
been apt to place the opinions of these sectaries in a very false light. 
In the course of time, undoubtedly, the system of their Paulician 
teachers would have yielded, if the inquisitors had permitted the ex- 
periment, to a more accurate study of the Scriptures, and to the know- 
ledge which they would have'imbibed from the church itself. And, in 
fact, we find that the peculiar tenets of Manicheism died away after 
the middle of the thirteenth century, although a spirit of dissent from 
the established creed broke out in abundant instances during the two 
subsequent ages. 

We are in general deprived of explicit testimonies in tracing the re- 
volutions of popular opinion. Much must therefore be left to conjec- 
ture but I am ‘inclined to attribute a very extensive effect to the 
preaching of these heretics. ‘They appear in various countries nearly 
during the same period, in Spain, Lombardy, Germany, Flanders, and 
England, as well as' France. Thirty unhappy persons, convicted of 
denying the sacraments, are said to have perished at Oxford by cold 
and famine in the reign of Henry IJ. In every country the new sects 
appear to have spread chiefly among the lower people, which, while it 
accounts for the imperfect notice of historians, indicates a more sub- 
stantial influence upon the moral condition of society than the conver- 
sion of a few nobles or ecclesiastics.? 


1 The general testimony of their enemies to the purity of morals among the Languedocian 
and Lyonese sectaries is abundantly sufficient. One Regnier, who had lived among them, 
and became afterwards an inquisitcr, does them justice in this respect. It must’be confessed 


that the Catharists are not free from the imputation of promiscuous licentiousness, But. 


whether this was a mere calumny, or partly founded upon truth, I cannot determine. © Their 
prototypes, the ancient Gnostics, are said to have been divided into two parties, the austere 
and the relaxed ; both condemning marriage for opposite reasons: Alanus, in the book above 
quoted; seems to have taken up several vulgar prejudices against the Cathari. He gives an 
etymology of their name a catta; quia osculantur posteriora catti: in cujus specie, ut aiunt, 
a pee jis Lucifer, p. 146. This notable charge was brought afterwards against the 
‘emplars. : u 4 ah 
As to the Waldenses, their innocence is out of all doubt. No book can be written in a 
more edifying manner than La Noble Loigon, of which large extracts are given by Leger, in 
his Histoire des Eglises Vaudoises. Four lines are quoted by Voltaire as a specimen of the 
Provengal language, though they belong rather to the patois of the valleys. But as he has 
rot copied them rightly, and as they illustrate the subject of this note, I shall repeat them 
here from Leger, p. 28. , bir 


Que sel se troba alcun bon que vollia amar Dio e temer Jeshu Xrist, 
gue non vollia maudire, ni jura, ni mentir, 
i avoutrar, ni aucire, ni penre de l’autruy, 
Ni venjar se de lisio ennemie, _, 
Illi dison quel es Vaudes e degne de murir. 
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* But even where men did not ‘absolutely enlist under the banners of 
any new sect, they were stimulated by the temper of their-age to more — 
zealous and independent. discussion of their religious system... A 
curious illustration of this is furnished by one of the letters of Inno- 
cent II]. He had been informed by the bishop of Mentz, ashe states 
to the clergy of the diocese, that no small multitude of laymen:and 
women, having procured a translation of the gospels, epistles: of St _ 
Paul, the psalter, Job, and other books of Scripture, to be made for 
them into French, meet ‘in secret conventicles.to hear. them read, and 
preach to each other, avoiding the company of those: who do fot join 
in their devotion, and having been reprimanded ‘for this. by some: of 
their parish priests, have withstood them, alleging’ reasons from ‘the 
Scriptures why they should not be so forbidden. Some of them, too, 
deride the ignorance of their ministers, and maintain that their own 
books teach them more than they can learn from the pulpit, and that 
they can express it better. Although the desire of reading the Scrip- 
tures, Innocent proceeds, is rather praiseworthy than reprehensible; 
yet they are to be blamed for frequenting secret:assemblies,.for usurp 
ing the office of preaching, deriding their own ministers, and scorning 
the company of such as do not concur in their-novelties; He presses 
the bishop and chapter to discover the author of this translation, 
which could not have been made without’ a knowledge: of letters, and 
what were his intentions, and what degree of orthodoxy and ‘respect 
for the holy see those who used it possessed. This letter of Innocent 
III., however, considering the nature of the'man, is sufficiently tem- 
perate and conciliatory. It seems not to have answered its end, for 
in another letter he complains that some members of this \little asso: 
ciation continued refractory, and refused to obey either the bishop’ or 
the:pope.t ~ jG MAGIEST OO aN Yo WoR glad fs 2099 i 
In the eighth and ninth centuries, when the Vulgate had! ceased to 
sects derived from the Waldenses and Paulicians ‘in the twelfth, thirteenth, and fourteenth 
Saag subject of the Waldenses and Albigenses generally, I have borrowed some light 
from Mr Turner’s History of England. ‘This learned writer has seen some'books that have 


not’ fallen into my way; and I am indebted to him for a knowledge of Alanus’ treatise, 
which I have since read. At the same time I must observe that Mr Turner has not perceived 
the essential distinction between the two leading sects. ; She 

The name of Albigenses does not-frequently occur after the middle of the thirteenth cen- 
tury; but the Waldenses,'or'sects bearing that: denomination, were dispersed over Europe. 
As a term of different reproach was'derived from the word Bulgarian, so vauderte, ot the pro- 
fession of the Vaudois, was sometimes applied to witchcraft. Thus in ‘the proceedings of the 
Chambre Brulante at Arras in 1459, againsti persons accused, of ‘sorcery, their crime 1s deno- 
tmhinated vauderie. The fullest account of this remarkable story is found in the Memoirs of 
Du Clercq. It exhibits a complete parallel to the events that happéned in 1682 at Salem in 
New England. -A few obscure persons were accused of vauderie or witcheraft, After their 
condemnation, which was founded on confessions obtained by torture, and afterwards re- 
tracted, an epidemical contagion of superstitious dread was diffused all around. Numbers 
were arrested, burned alive by order of a tribunal instituted for the detection of this offence, 
or detained in prison; so that no person in Arras thought himself safe. It was believed that 
many were accused for the sake of their possessions, which were confiscated to the use of the 
church. At length the duke of Burgundy interfered and put a stop'to the persecutions, ‘The 
whole narrative in Du Clercq is interesting as a curious document of the tyranny of bigots, 
and of the facility with which it is turned to private ends. 

The principal course of the emigration of the Waldenses is said to have been into Bohemia, 
where, in the fifteenth century, the name was borne by one of the seceding sects. By their 
profession of faith, presented to Ladislaus Posthumus, it appears that they acknowledged the 
corporal presence in the eucharist, but rejected purgatory and other Romish doctrines. 

1 A translation of the Bible had been made by direction of Peter Waldo; but whethey this 
used in Lorraine was the same does not appear. Metz was full of the Vaudois, ; 
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be generally intelligible, there is no reason to suspect any intention 
in the church to deprive the laity of the Scriptures. Translations 


were freely made into the vernacular languages, and perhaps read in | 


churches, although the acts of saints were generally deemed more 
instructive. Louis the Debonair is said to have caused a German 
version of the New Testament to be made. Otfrid, in the same cen- 


tury, rendered the gospels, or rather abridged them, into German, 


verse, This work is still extant, and is in several respects an object 
of curiosity. In the eleventh or twelfth century, we find translations 
of the Psalms, Job, Kings, and the Maccabees into French. But after 
the diffusion of heretical opinions, or what was much the same thing, 
of free inquiry, it became expedient to secure the orthodox faith from 
lawless interpretation. Accordingly, the council of Toulouse, in 1229, 
prohibited the laity from possessing the Scriptures; and this pre- 
caution was frequently repeated upon subsequent occasions. 

The ecclesiastical history of the thirteenth or fourteenth centuries 
teems with new sectaries and schismatics, various in their aberrations 
of opinion, but all concurring in detestation of the established church.! 
They endured severe persecutions with a sincerity and firmness which 
in any cause ought to command respect. But in general we find an 
extravagant fanaticism among them ; and I do not know how to look 
for any melioration of society from the Franciscan seceders, who 
quibbled about the property of things consumed by use, or from the 
mystical visionaries of different appellations, whose moral practice was 
sometimes more than equivocal. ‘Those who feel any curiosity about 
such subjects, which are by no means unimportant, as they illustrate 
the history of the human mind, will find them very fully treated by 
Mosheim. But the original sources of information are not always 
accessible in this country, and the research would perhaps be more 
fatiguing than profitable. 

I shall, for an opposite reason, pass lightly over the great revolution 
in religious opinion wrought in England by Wicliffe, which will gene- 
rally be familiar to the reader trom our common historians. Nor am 
I concerned to treat of theological inquiries, or to write a history ot 
the church. Considered in its effect upon manners, the sole point 
which these pages have in view, the preaching of this new sect cer- 
tainly produced an extensive reformation. But their virtues were by 
no means free from some unsocial qualities, in which, as well as in 
their superior attributes, the Lollards bear a very close resemblance to 
the Puritans of Elizabeth’s reign; a moroseness that proscribed all 
cheerful amusements, an uncharitable malignity that made no distinc- 
tion in condemning the established clergy, and a narrow prejudice 
that applied the rules of the Jewish law to modern institutions.2 Some 
of their principles were far more dangerous to the good order of so- 

1 The application of the visions of the Apocalypse to the corruptions of Rome has com- 
monly been said to have been first made by the Franciscan seceders. But it may be traced 
higher, and is remarkably pointed out by Dante. 

Di voi pastor s’accorse ’1 Vazgelista, 
Quando colei, chi sieda sovra l’acque, 
Puttaneggiar co’ regi a lui fu vista. 

Inferno, Cant. xin, 


* Bishop Peacock’s answer to the Lollards of his time contains passages well worthy of 
Hooker, both for weight of matter and dignity of style, setting forth the necessity and im. 
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ciety, and cannot justly be ascribed to the Puritans, though they grew 
afterwards out of the same soil. Such was the notion, which is imputed 
also to the Albigenses, that civil magistrates lose their right to govern 
by committing sin, or, as it was quaintly expressed in the seventeenth 
century, that dominion is founded in grace. These extravagances, 
however, do not belong to the learned and politic Wicliffe, however 
they might be adopted by some of his enthusiastic disciples. Fostered 
by the general ill-will towards the church, his principles made vast 

rogress in England, and, unlike those of earlier sectaries, were em- 

raced by men, of rank and civil influence. Notwithstanding the 
check they sustained by the sanguinary law of Henry IV., it is highly 
probable that multitudes secretly cherished them down to the era of 
the Reformation. 

From England the spirit of religious innovation was propagated 
into Bohemia ; for though John Huss was very far from embracing all 
the doctrinal system of Wicliffe, it is manifest that his zeal had been 
quickened by the writings of that reformer.! Inferior to the English- 
man in ability, but exciting greater attention by his constancy and 
sufferings, as well as by the memorable war which his ashes kindled, 
the Bohemian martyr was even more eminently the precursor of the 
Reformation. But still regarding these dissensions merely in a temporal 
light, I cannot assign any beneficial effect to the schism of the Hus- 
sites, at least in its immediate results, and in the country where it ap- 
peared. Though some degree of sympathy with their cause is inspired 
lsy resentment at the ill faith of their adversaries, and by the associa- 
tions of civil and religious liberty, we cannot estimate the Taborites 
and other sectaries of that description but as ferocious and desperate 
tanatics. Perhaps beyond the confines of Bohemia more substantial 

-good may have been produced by the influence of its reformation, and 
a better tone of morals inspired into Germany. But I must again re- 
peat that upon this obscure and ambiguous subject I assert nothing 
definitely, and little with confidence. The tendencies of religious dis- 
sent in the four ages before the Reformation appear to have generally 
conduced towards the moral improvement of mankind ; and facts of 
this nature occupy a far greater space in a philosophical view of so- 
ciety during that period, than we might at first imagine; but every 
one who is disposed to prosecute this inquiry will assign their charac- 
ter according to the result of his own investigations. 

But the best school of moral discipline which the middle ages 
afforded was the institution of chivalry. There is something perhaps to 
portance of “the moral law of kinde, or moral philosophie,” in opposition to those who derive 
all morality from revelation. 

This great man fell afterwards under the displeasure of the church for propositions, not 
indeed heretical, but repugnant to her scheme of spiritual power. He asserted, indirectly, 
the right of private judgment, and wrote on theological subjects in English, which gave 
much offence. In fact, Peacock seems to have hoped that his acute reasoning would con- 
vince the people, without requiring an implicit faith. But. he greatly misunderstood the 
principle of an infallible epi 

1 Huss does not appear to have rejected any of the peculiar tenets of popery. He em- 
braced, like Wicliffe, the predestinarian system of Augustin, without pausing at any of those 
inferences, apparently deducible from it, which, in the hands of enthusiasts, may produce 
such extensive mischief. These were maintained by Huss, (id., p. 328,) though not perhaps 


so crudely as by Luther. Everything relative to the history and doctrine of Huss and his 
followers will be found in Lenfant’s three works, on the councils of Pisa, Constance, and 
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allow for the partiality of modern writers upon this interesting subject ; 
yet our most sceptical criticism must assign a decisive influence to 
this great source of human improvement. The more deeply it is con- 
sidered, the more we shall become sensible of its importance. 

There are, if I may so say, three powerful spirits, which have from 
time to time moved over the face of the waters, and given a predomi- 
nant impulse to the moral sentiments and energies of mankind. These 
are the spirits of liberty, of religion, and of honour. It was the princi- 


pal business of chivalry to animate and cherish the last of these three. _ 


And whatever high magnanimous energy the love of liberty or religious 
zeal has ever imparted, was equalled by the exquisite sense of honour 
which this institution preserved. 447 

It appears probable, that the custom of receiving arms at the age of 
manhood with some solemnity was of immemorial antiquity among the 
nations that overthrew the Roman empire. For it is mentioned by 
Tacitus to have prevailed among their German ancestors ; and his ex- 
prossions might have been used with no great variation to describe the 
actual ceremonies of knighthood.1_ There was even in that remote age 
a sort of public trial as to the fitness of the candidate, which, though 
perhaps confined to his bodily strength and activity, might be the germ 
of that refined investigation which was thought necessary in the perfect 
stage of chivalry. Proofs, though rare and incidental, might be adduced 
to show, that in the time of Charlemagne, and even earlier, the sons of 
monarchs at least did not assume manly arms without a regular inves- 
titure. And in the eleventh century, it is evident that this was a 
general practice.? 

This ceremony, however, would perhaps of itself have done little 
towards forming that intrinsic principle which characterised the 
genuine chivalry. But in the reign of Charlemagne we find a military 
distinction, that appears, in fact, as well as in name, to have given birth 
to that institution. Certain feudal tenants, and I suppose also allodial 
proprietors, were bound to serve on horseback, equipped with the coat 
of mail. These were called Caballarii, from which the word chevaliers 
is an obvious corruption.? But he who fought on horseback, and had 
been invested with peculiar arms in a solemn manner, wanted nothing 
more to render him a knight. Chivalry therefore may, in a general 
sense, be referred to the age of Charlemagne. We may, however, go 
farther, and observe that these distinctive advantages above ordinary 
combatants were probably the sources of that remarkable valour and 
that keen thirst for glory, which became the essential attributes of a 
knightly character. For confidence in our skill and strength is the 
usual foundation of courage; it is by feeling ourselves able to sur- 
mount common dangers, that we become adventurous enough to en- 


counter those of a more extraordinary nature, and to which more glory 


1 Nihil neque publicz neque private rei nisi armati agunt. Sed arma sumere non ante 
ciliquam moris quam civitas suffecturum probaverit. Tum in ipso concilio, vel principum 
aliquis, vel pater, vel propinquus scuto frameAque juvenem ornant ; hec apud eos toga, hi¢ 
primus juventz honos; ante hoc domfis pars videntur, mox republicze. 

2 William of Malmsbury says, that Alfred conferred knighthood on Athelstan, donatum 
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chlamyde coccinea, gemmato balteo, ense Saxonico cum vagina aurea. St Palaye mentions ~ 


other instances. 


3 Comites et vassalli nostri qui beneficia habere noscuntur, et cadadlarif omnes ad piavitum 
nostrum veniant bene greparati. ; 


‘The Achilles of Homer—Cid Ruy Diaz of Spain, 33a 


is attached. The reputation of superior personal prowess, so difficult 


to be attained in the course of modern warfare, and so liable to errone- 
ous representations, was always within the reach of the stoutest knight, 
and was founded on claims which could be measured with much 
accuracy. Such is the subordination and mutual dependence in a 
modern army, that everyman must be content to divide his glory with 
his comrades, his general, or his soldiers. But the soul of chivalry was 
individual honour, coveted in so entire and absolute a perfection that 
it must not be shared with an army ora nation. Most of the virtues 
it inspired were what we may call independent, as opposed to those 
which are founded upon social relations. The knights-errant of 
romance perform their best exploits from the love of renown, or from 
a sort of abstract sense of justice, rather than from any solicitude to 
promote the happiness of mankind. If these springs of action are less 
generaliy beneficial, they are, however, more connected with elevation | 
of character than the systematic prudence of men accustomed to social 
life. This solitary and independent spirit of chivalry, dwelling, as it 
were upon a rock, and disdaining injustice or falsehood from a con- 
sciousness of internal dignity, without any calculation of their conse- 
quences, is not unlike what we sometimes read of Arabian chiefs or the 
North-American Indians.1_ These nations, so widely remote from each 
other, seem to partake of that moral energy, which among European 
nations, far remote from both of them, was excited by the spirit of 
chivalry. But the most beautiful picture that was ever portrayed of 
this character is the Achilles of Homer, the representative of chivalry 
in its most general form, with all its sincerity and unyielding rectitude, 
all its courtesies and munificence. Calmly indifferent to the cause in 
which he is engaged, and contemplating with a serious and unshaken 
look the premature death that awaits him, his heart only beats for 
glory and friendship. To this sublime character, bating that imagi- 
nary completion, by which the creations of the poet, like those of the 
sculptor, transcend all single works of nature, there were probably 
many parallels in the ages of chivalry ; especially before a set educa- 
tion and the refinements of society had altered a little the natural un- 
adulterated warrior of a ruder period. One illustrious example from 
this earlier age is the Cid Ruy Diaz, whose history has fortunately been 
preserved much at length in several chronicles of ancient date, and in 
one valuable poem ; and though I will not say that the Spanish hero 
is altogether a counterpart of Achilles in gracefulness and urbanity 
yet was he inferior to none that ever lived in frankness, honour, and 


_ magnanimity.? 


1 We must take for this the more favourable representations of the Indian nations. A de 
teriorating intercourse with Europeans or a race of European extraction has tended to efface 
those virtues, which possibly were rather exaggerated by earlier writers. ’ 

2 Since this passage was written, I have found a parallel drawn by Mr Sharon Turner, in 


: his valuable History of England, between Achilles and Richard Coeur de Lion; the superior 


justness of which I readily acknowledge. The real hero does not indeed excite so much 
fnterest in me as the poetical ; but the marks of resemblance are very striking, whether we 
consider their passions, their talents, their virtues, their vices, or the waste of their heroism. 

The two principal versons in the Iliad, if I may digress into the observation, appear to me 
representatives of the heroic character in its two leading varieties; of the energy which has 
its sole principle of action within itself, and of that which borrows its impulse from external 


- yelations; of the spirit of honour, in short, and of patriotism. As every sentiment of Achilles 


is independent and self-supported: so those of Hector all bear reference to his kindred and 
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In the first state of chivalry, it was closely connected with the mili- » 


tary service of fiefs. “The Caballarii in the Capitularies, the Milites of 
the eleventh and twelfth centuries, were landholders who followed their 
lord or sovereign into the field. A certain value of land was termed in 


England a knight’s fee, or, in Normandy, feudum loricee, fief de hau- | 


bert, from the coat of mail which it entitled and required the tenant to 
wear; a military tenure was said to be by service in chivalry. To 
serve as knights, mounted and equipped, was the common duty of 
vassals ; it implied no personal merit, it yave of itself a claim to no 
civil privileges. But this knight service founded upon a feudal obliga- 
tion is to be carefully distinguished from that superior chivalry, in 
which all was independent and voluntary. The latter, in fact, could 
hardly flourish in its full perfection till the military service of feudal 
tenure began to decline ; namely, in the thirteenth century. The 
origin of this personal chivalry I-should incline to refer to the ancient 
usage of voluntary commendation, which I have mentioned in a former 
chapter. Men commended themselves, that is, did homage and pro- 
fessed attachment to a prince or lord; generally indeed for protection 
or the hope of reward, but sometimes probably for the sake of distin- 
guishing themselves in his quarrels. When they received pay, which 
must have been the usual case, they were literally his soldiers, or sti- 
pendiary troops. Those who could afford to exert their valour without 
recompense were like the knights of whom we read in romance, who 
served a foreign master through love, or thirst of glory, or gratitude. 
The extreme poverty of the lower nobility, arising from the subdivision 
of fiefs, and the politic generosity of rich lords, made this connexion as 


strong as that of territorial dependence. A younger brother, leaving © 


the paternal estate, in which he took a slender share, might look to 
wealth and dignity in the service of a powerful count. Knighthood, 
which he could not claim as his legal right, became the object of his 
chief ambition. It raised him in the scale of society, equalling him in 
dress, in arms, and in title, to the rich landholders. As it was due to 
his merit, it did much more than equal him to those who had no pre- 
tensions but those arising from wealth ; and the territorial knights 
became by degrees ashamed of assuming the title till they could chal- 
lenge it by real desert. 


This class of noble and gallant cavaliers, serving commonly for pay, © 


but on the most honourable footing, became far more numerous 
through the crusades; a great epoch in the history of European 
society. In these wars, as all feudal service was out of the question, 
it was necessary for the richer barons to take into their pay as many 
knights as they could afford to maintain ; speculating, so far as such 
motives operated, on an influence with the leaders of the expedition, 


— 


his country. The ardour of the one might have been extinguished for want of nourishment 7 


in Thessaly; but that of the other might, we fancy, have never been kindled but for the 
dangers of Troy. Peace could have brought no delight to the one but from the memory of 
war; war had no alleviation to the other but from the images of peace. Compare, for ex- 
ample, the two speeches, beginning II. z. 441, and II. ii. 49; or rather compare the two char- 
acters throughout the Iliad. So wonderfully were those two great springs of human sym- 


pathy, variously interesting according to the diversity of our tempers, first to:>*ed by that ¢. 


ancient patriarch— 
_ A quo, ceu fonte perenni, 
Vatum Pieriis ora rigautur aquis. 


aa 
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and on a share of plunder, proportioned to the number of their fol- 


‘lowers. During the period of the crusades, we find the institution of 


chivalry acquire its full vigour as an order of personal nobility ; and 
its original connexion with feudal tenure, if not altogether effaced, be- 
came in a great measure forgotten in the splendour and dignity of the 
new form which it wore. 

The crusades, however, changed in more than one respect the char- 
acter of chivalry. Before that epoch it appears to have had no par- 
ticular reference to religion. Ingulfus indeed tells us that the Anglo- 
Saxons preceded the ceremony of investiture by a confession of their 
sins, and other pious rites, and they received the order at the hands of 
a priest, instead of a knight. But this was derided by the Normans as 
effeminacy, and seems to have proceeded from the extreme devotion of 
the English before the Conquest.1 We can hardly perceive, indeed, 
why the assumption of arms to be used in butchering mankind should 
be treated as a religious ceremony. The clergy, to do them justice, 
constantly opposed the private wars in which the courage of those ages 
wasted itself ; and all bloodshed was subject in strictness to a canoni- 
cal penance. But the purposes for which men bore arms in a crusade 


_ so sanctified their use, that chivalry acquired the character as much of 


a religious as a military institution. For many centuries, the recovery 
of the Holy Land was constantly at the heart of a brave and supersti- 
tious nobility ; and every knight was supposed at his creation to pledge 
himself, as occasion should arrive, to that cause. Meanwhile, the 
defence of God’s law against infidels was his primary and standing 
duty. A knight, whenever present at mass, held the point of his 
sword before him while the Gospel was read, to signify his readiness 


> “to support it. Writers of the middle ages compare the knightly to 


the priestly character in an elaborate parallel, and the investiture of 
the one was supposed analogous to the ordination of the other. The 
ceremonies upon this occasion were almost wholly religious. The 
candidate passed nights in prayer among priests in a church; he 
received the sacraments ; he entered into a bath, and was clad with a 


-white robe, in allusion to the presumed purification of his life ; his 


sword was soleminly blessed ; everything, in short, was contrived to 
identify his new condition with the defence of religion, or at least with 
that of the church. 

To this strong tincture of religion which entered into the composi- 
tion of chivalry from the twelfth century was added another ingredient 
equally distinguishing. A great respect for the female sex had always 
been a remarkable characteristic of the Northern nations, The Ger- 
man women were high-spirited and virtuous; qualities which might 
be causes or consequences of the veneration with which they were re- 
garded. Iam not sure that we could trace very minutely the condi- 
tion of women for the period between the subversion of the Roman em- 
pire and the first crusade ; but apparently man did not grossly abuse his 


- superiority ; and in point of civil rights, and even as to the inheritance 
of property, the two sexes were placed, perhaps, as nearly on a level 


1 William Rufus, however, was knighted by archbishop Lanfranc, which looks as if the 
ceremony was not absolutely repugnant to the Norman practice. _ a P 

2 A curious orjginal illustration of this, as well as of other chivalrous principles, will be 
found in l’Ordene de Chevalerie, a long metrical romance published in Barbazan’s Fablianx. 


{ 


; 
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as the nature of such warlike societies would admit. There seems, 
however, to have been more roughness in the social intercourse between 
the sexes than we find in later periods. The spirit of gallantry, which 
became so animating a principle of chivalry, must be ascribed to the 
progressive refinement of society during the twelfth and two succeed- 


ing centuries. In a rude state of manners, as among the lower people — 


in all ages, woman has not full scope to display those fascinating 
graces by which nature has designed to counterbalance the strength 
and energy of mankind. Even where those jealous customs that de- 
grade alike the two sexes have not prevailed, her lot is domestic seclu- 
sion; nor is she fit to share in the boisterous pastimes of drunken 
merriment to which the intercourse of an unpolished people is confined. 
But as a taste for the more elegant enjoyments of wealth arises, a taste 


which it is always her policy and her delight to nourish, she obtains © 


an ascendancy at first in the lighter hour, and from thence in the 
serious occupations of life. She chases, or brings into subjection, the 
god of wine, a victory which might seem more ignoble were it less 
difficult, and calls in the divinities more propitious to her ambition. 
The love of becoming ornament is not, perhaps, to be regarded in the 
light of vanity ; it is rather an instinct which woman has received from 
nature to give effect to those charms that are her defence ; and when 
commerce began to minister more effectually to the wants of luxury, 
the rich furs of the North, the gay silks of Asia, the wrought gold of 
domestic manufacture, illumined the halls of chivalry, and cast, as if 
by the spell of enchantment, that ineffable grace over beauty which 
the choice and arrangement of dress is calculated to bestow. Courtesy 
had always been the proper attribute of knighthood ; protection of the 
weak its legitimate duty ; but these were heightened to a pitch of en- 
thusiasm when woman became their object. There was little jealousy 


shown in the treatment of that sex, at least in France, the fountain of - 


chivalry ; they were present at festivals, at tournaments, and sat pro- 
miscuously in the halls of their castles. The romance of Perceforest 
(and romances have always been deemed good witnesses as to manners) 
tells of a feast where eight hundred knights had each of them a lady 
eating off his plate.1 For to eat off the same plate was an unusual 
mark of gallantry or friendship. 

Next therefore, or even equal to devotion, stood gallantry among 
the principles of knighthood. But all comparison between the two 
was saved by blending them together. The love of God and the ladies 
was enjoined as a single duty. He who was faithful and true to his 
mistress was held sure of salvation in the theology of castles, though 
not of cloisters. Froissart announces that he had undertaken a collec- 
lection of amorous poetry, with the help of God and of love; and 
Boccaccio returns thanks to each for their assistance in the Decameron. 
The laws sometimes united in this general homage io the fair. We 
will, says James II. of Aragon, that every man, whether knight or no, 
who shall be in company with a lady, pass safe and unmolested, unless 
he be guilty of murder.’ Louis II., duke of Bourbon, instituting the 


4 


‘ 


1 Y-eut huit cens chevaliers séant a table; et si n’y eust celui qui n’eust une dame ou une — 


pucelle a son ecue le. In Lancelot du Lac, a lady who was troubled with a jealous husband, 
complains that it wae a long time since a knight had eaten off her plate. Le Grand. 
Statuimus, qucd omnis homo, sive miles sive alius, qui iverit cum domin4 genero: 
. aoe . eo. sa 
sit atque serurus, nisi fuerit homicida. ss lee 
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order of the golden shield, enjoins his knights to honour above all the 
ladies, and not to permit any one to slander them, “ because from them 
after God comes all the honour that men can acquire.” : 
_ The gallantry of those ages, which was very often adulterous, had 
certainly no right to profane the name of religion: but its union with 
valour was at least more natural, and became so. intimate, that the 
same word has served to express both qualities. In the French and 
English wars especially, the knights of each country brought to that 
serious conflict the spirit of romantic attachment which had. been 
cherished in the hours of peace. They fought at Poitiers or Verneuil 
as they had fought at tournaments, bearing over their armour scarves 
and devices, as the livery of their mistresses, and asserting the para- 
mount beauty of her they served, in vaunting challenges towards the 
enemy. Thus, in the middle of a keen skirmish at Cherbourg, the 
squadrons remained motionless, while one knight challenged to a 
single combat the most amorous of the adversaries. Such a defiance 
was soon accepted ; and the battle only recommenced when one of the 
champions had lost his life for his love. In the first campaign of 
Edward’s war, some young English knights wore a covering over one 
eye, vowing, for the sake of their ladies, never to see with both, till 
they should have signalised their prowess in the field. These extra- 
vagances of chivalry are so common that they form part of its general 
character, and prove how far a course of action which depends upon 
the impulses of sentiment maysoon come to deviate from commonsense. 
It cannot be presumed that this enthusiastic veneration, this de- 
votedness in life and death, were wasted upon ungrateful natures. 
The goddesses of that idolatry knew too well the value of their wor- 
shippers. There has seldom been such adamant about the female 
heart as can resist the highest renown for valour and courtesy, united 
with the steadiest fidelity. “He loved, (says Froissart of Eustace 
d’Auberthicourt,) and afterwards married Lady Isabel, daughter of the 
count of Juliers. This lady too loved Lord Eustace for the great 
exploits in arms which she heard told of him, and she sent him horses 
and loving letters, which made the said Lord Eustace more bold 
than before, and he wrought such feats of chivalry, that all in his 
‘company were gainers.” It were to be wished that the sympathy 
of love and valour had always been as honourable. But the morals 
of chivalry, we cannot deny, were not pure. In the amusing 
fictions which seem to have been the only popular reading of the 
middle ages there reigns a licentious spirit, not of that slighter kind 
which is usual in such compositions, but indicating a general dissolute- 
ness in the intercourse of the sexes. This has often been noticed of 
Boccaccio.and the early Italian novelists ; but it equally characterised 
the tales and romances of France, whether metrical or in prose, and in 
all the poetry of the Troubadours.! The violation of marriage vows 
passes in them for an incontestable privilege of the brave and the fair ; 
and an accomplished knight seems to have enjoyed as undoubted pre- 
rogatives, by general consent of opinion, as were claimed by the bril- 
liant courtiers of Louis XV. 


1 The romances wil! speak for themselves ; and the character of the Provengal morality may 
bn collected from Millot, Hist. des Troubadours, and from Sismondi. 


344. The Virtues of Chivalry. 


But neither that emulous valour which chivalry excited nor the 
religion and gallantry which were its animating principles, alloyed as 
the latter were by the corruption of those ages, could have rendered its 
institution materially conducive to the moral improvement of society. 
There were, however, excellences of a very high class which it equally 
encouraged. In the books professedly written to lay down the duties 
of knighthood they appear to spread over the whole compass of human 
obligations. But these, like other books of morality, strain their 


schemes of perfection far beyond the actual practice of mankind. A 


juster estimate of chivalrous manners is to be deduced from romances. 

et in these, as in all similar fictions, there must be a few ideal touches 
beyond the simple truth of character; and the picture can only be in- 
teresting when it ceases to present images of mediocrity or striking 
imperfection. But they referred their models of fictitious heroism to 
the existing standard of moral approbation; a rule which, if it gene- 
rally falls short of what reason and religion prescribe, is always 
beyond the average tenor of human conduct. From these, and from 
history itself, we may infer the tendency of chivalry to elevate and 
purify the moral feelings. Three virtues may particularly be noticed 
as essential, in the estimation of mankind, to the character of a knight, 
—loyalty, courtesy, and munificence. 

The first of these, in its original sense, may be defined fidelity to 
engagements ; whether actual promises, or such tacit obligations as 
bound a vassal to his lord, and a subject to his prince. It was 
applied also, and in the utmost strictness, to the fidelity of a lover 
towards the lady he served. Breach of faith, and especially of an ex- 
press promise, was held a disgrace that no valour could redeem. 
False, perjured, disloyal, recreant, were the epithets which he must be 
compelled to endure who had swerved from a plighted engagement, 
even towards an enemy. This is one of the most striking changes 
produced by chivalry. Treachery, the usual vice of savage as well 
as corrupt nations, became infamous during the vigour of that dis- 
cipline. As personal rather than national feelings actuated its heroes, 
they never felt that hatred, much less that fear, of their enemies which 
blind men to the heinousness of ill faith. In the wars of Edward III., 
originating in no real animosity, the spirit of honourable as well as 
courteous behaviour towards the foe seems to have arrived at its 
highest point. Though avarice may have been the primary motive of 
ransoming prisoners, instead of putting them to death, their permis- 
sion to return home on the word of honour, in order to procure the 
stipulated sum—an indulgence never refused—could only be founded 
on experienced confidence in the principles of chivalry. 

A knight was unfit to remain a member of the order if he violated 
his faith ; he was ill acquainted with its duties if he proved wanting 
in courtesy. This word expressed the most highly refined good- 
breeding, founded less upon a knowledge of ceremonious politeness, 
though this was not to be omitted, than on the spontaneous modesty, 
self-denial, and respect for others, which ought to spring from his 
heart. Besides the grace which this beautiful virtue threw over the 
habits of social life, it softened down the natural roughness of war, 
and gradually introduced that indulgent treatment of prisoners which 


Se 
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was almost unknown to antiquity. Instances of this kind are con- 
tinual in the later period of the middle ages. An Italian writer blames 
the soldier who wounded Eccelin, the famous tyrant of Padua, after 
he was taken. He deserved, says he, no praise, but rather the greatest 
infamy for his baseness ; since it is as vile an act to wound a prisoner, 


whether noble or otherwise, as to strike a dead body.! Considering 


the crimes of Eccelin, this sentiment is a remarkable proof of gene- 
rosity. The behaviour of Edward III. to Eustace de Ribaumont, 
after the capture of Calais, and that, still more exquisitely beautiful, 
of the Black Prince to his royal prisoner at Poitiers, are such eminent 
instances of chivalrous virtue, that I omit to repeat them only because 
they are so well known. Those great princes too might be imagined 
to have soared far above the ordinary track of mankind. But, in 
truth, the knights who surrounded them, and imitated their excel- 
lences, were only inferior in opportunities of displaying the same virtue. 
After the battle of Poitiers, “the English and Gascon knights,” says 
Froissart, “having entertained their prisoners, went home each of 
them with the knights or squires he had taken, whom he then ques- 
tioned upon their honour, what ransom they could pay without incon- 
venience, and easily gave them credit; and it was common for men 
to say, that they would not straiten any knight or squire so that he 
should not live well, and keep up his honour.”2 Liberality indeed, 
and disdain of money, might be reckoned, as I have said, among the 
essential virtues of chivalry. All the romances inculcate the duty of 
scattering their wealth with profusion, especially towards minstrels, 
pilgrims, and the poorer members of their own order. The last, who 
were pretty numerous, had a constant right to succour from the 
opulent ; the castle of every lord, who respected the ties of knighthood, 
was open with more than usual hospitality to the traveller whose 
armour announced his dignity, though it might serve also to con- 
ceal his poverty.® 

Valour, loyalty, courtesy, munificence, formed collectively the char- 
acter of an accomplished knight, so far as was displayed in the ordin- 
ary tenor of his life, reflecting these virtues as an unsullied mirror. 
Yet something more was required for the perfect idea of chivalry, and 
enjoined by its principles ; an active sense of justice, an ardent indig- 
nation against wrong, a determination of courage to its best end, the 
prevention or redress of injury. It grew up as a salutary antidote in 
the midst of poisons, while scarce any law but that of the strongest 
obtained regard, and the rights of territorial property, which are only 
tight as they conduce to general good, became the means of general 
oppression. The real condition of society, it has sometimes been 
thought, might suggest stories of knight-errantry, which were wrought 
ap into the popular romances of the middle ages. A baron, abusing 


__ 1 Non laudem meruit, sed summe potius opprobrium vilitatis ; nam idem facinus est putan- 
dum captum nobilem vel ignobilem offendere, vel ferire, quam gladio cedere cadaver. 
Rolandinus, in Script. Rer. Ital. 

2 Froissart remarks that all English and French gentlemen treat their prisoners well; not 
so the Germans, who put them in fetters, in order to extort more money. 

3 It was the custom in Great Britain, (says the romance of Perceforest, speaking of course 
jn an imaginary history,) that noblemen and ladies placed a helmet on the highest point of 
their castles, as a sign that all persons of such rank travelling that road might boldly enter 
their houses like their own. 
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the advantage of an inaccessible castle in the fastnesses of the Black 
Forest or the Alps, to pillage the neighbourhood, and confine travel- 
’ lers in his dungeon, though neither a giant nor a Saracen, was a mon- 
ster not less formidable, and could perhaps as little be destroyed with- 
out the aid of disinterested bravery. Knight-errantry indeed, as a pro- 
fession, cannot rationally. be conceived to have had any existence be- 
yond the precincts of romance. Yet there seems no improbability in 
supposing that a knight, journeying through uncivilised regions in his 
way to the Holy Land, or to the court of a foreign sovereign, might 
find himself engaged in adventures not very dissimilar to those which 
are the theme of romance. We cannot indeed expect to find any his- 
torical evidence of such incidents. 

The characteristic virtues of chivalry bear so much resemblance to 
those which eastern writers of the same period extol, that I am a little 
disposed to suspect Europe of having derived some improvement from 
imitation of Asia. Though the crusades began in abhorrence of infi- 
dels, this sentiment wore off in some degree before their cessation ; and 
the regular intercourse of commerce, sometimes of alliance, between 
the Christians of Palestine and the Saracens, must have removed part 
of the prejudice, while experience of their enemy’s courage and genero- 
sity in war would with those gallant knights serve to lighten the re- 
mainder, The romancers expatiate with pleasure on the merits of 
Saladin, who actually received the honour of knighthood from 
Hugh of Tabaria his prisoner. An ancient poem, entitled the 
Order of Chivalry, is founded upon this story, and contains a 
circumstantial account of the ceremonies as well as duties which 
the institution required. One or two other instances of a similar 
kind bear witness to the veneration in which the name of knight 
was held among the eastern nations. And certainly, excepting 
that romantic gallantry towards women, which their customs would 
not admit, the Mohammedan chieftains were for the most part abun- 
dantly qualified to fulfil the duties of European chivalry. Their manners 
had been polished and courteous, while the western kingdoms were 
comparatively barbarous. ; : 

The principles of chivalry were not, I think, naturally productive of 
many evils. For it is unjust to class those acts of oppression or dis- 
order among the abuses of knighthood, which were committed in spite 
of its regulations, and were only prevented by them from becoming 
more extensive. The licence of times so imperfectly civilised could 
not be expected to yield to institutions which, like those of religion, 
fell prodigiously short in their practical result of the reformation which 
they were designed to work. Man’s guilt and frailty have never ad- 
mitted more than a partial corrective. But some bad consequences 
may be more fairly ascribed to the very nature of chivalry. I have 
already mentioned the dissoluteness which almost unavoidably resulted 
from the prevailing tone of gallantry. And yet we sometimes find, in 
the writings of those times, a spirit of pure but exaggerated sentiment ; 
and the most fanciful refinements of passion are mingled by the same 
poets with the coarsest immorality. An undue thirst for military re- 
nown was another fault that chivalry must have nourished; and the 
love of war, sufficiently pernicious in any shape, was more founded, as 


: 
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I have observed, on personal feelings of honour, and less on public 
spirit, than in the citizens of free states. A third reproach may be 
made to the character of knighthood, that it widened the separation 
between the different classes of society, and confirmed that aristocra- 
tical spirit of high birth by which the large mass of mankind were kept 

in unjust degradation. Compare the generosity of Edward II. towards 
' Eustace de Ribaumont at the siege of Calais with the harshness of his 
conduct towards the citizens. This may be illustrated by a story from 
Joinville, who was himself imbued with the full spirit of chivalry, and 
felt like the best and bravest of his age. He is speaking of Henry, 
count of Champagne, who acquired, says he, very deservedly the sur: 
name of Liberal, and adduces the following proof of it. A poor knight 
implored of him on his knees one day as much money as would serve 
to marry his two daughters. One Arthault de Nogent, a rich burgess, 
willing to rid the count of this importunity, but rather awkward, we 
must own, in the turn of his argument, said to the petitioner: “M 
lord has already given away so much that he has nothing left.” “Sir 
Villain,” replied Henry, turning round to him, “you do not speak 
truth in saying that I have nothing left to give, when I have got 
yourself. Here, Sir Knight, I give you this man, and warrant your 
possession of him.” Then, says Joinville, the poor knight was not at 
all confounded, but seized hold of the burgess fast by the collar, and 
told him he should not go till he had ransomed himself. And in the 
end he was forced to pay a ransom of five hundred pounds. The 
simple-minded writer who brings this evidence of the count of Cham- 
pagne’s liberality is not at all struck with the facility of a virtue that 
is exercised at the cost of others. 

There is perhaps enough inthe nature of this institution and its 
congeniality to the habits of a warlike generation to account for the 
respect in which it was held throughout Europe. But several collateral 
circumstances served to invigorate its spirit. Besides the powerful 
efficacy with which the poetry and romance of the middle ages stimu- 
lated those susceptible minds which were alive to no other literature, 
we may enumerate four distinct causes tending to the promotion of 
- chivalry. 

The first of these was the regular scheme of education, according to 
which the sons of gentlemen from the age of seven years were brought 
up in the castles of superior lords, where they at once learned the 
whole discipline of their future profession, and imbibed its emulous 
and enthusiastic spirit. This was an inestimable advantage to the 
poorer nobility, who could hardly otherwise have given their children 
the accomplishments of their station. From seven to fourteen these 
boys were called pages or varlets ; at fourteen they bore the name of 
esquire. They were instructed in the management of arms, in the art 
of horsemanship, in exercises of strength and activity. They became 
accustomed to obedience and courteous demeanour, serving their lord 
or lady in offices which had not yet become derogatory to honourable 
birth, and striving to please visitors, and especially ladies, at the ball 
or banquet. Thus placed in the centre of all that could awaken their 
imaginations, the creed of chivalrous gallantry, superstition, or honour, 
must have made indelible impressions, Panting for the glory which 
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neither their strength nor the established rules permitted them to 
anticipate, the young scions of chivalry attended their masters to the 
tournament, and even to the battle, and riveted with a sigh the armour 
they were forbidden to wear. . 

It was the constant policy of sovereigns to encourage this institution, 
which furnished them with faithful supporters, and counteracted the 
independent spirit of feudal tenure. Hence they displayed a lavish 
magnificence in festivals and tournaments, which may be reckoned a 
second means of keeping up the tone of chivalrous feeling. The kings 
of France and England held solemn or plenary courts at the great 


festivals, or at other times, where the name of knight was always a. 


title to admittance; and the masque of chivalry, if I may use the 
expression, was acted in pageants and ceremonies, fantastical enough 
in our apprehension, but well calculated for those heated understand- 
ings. Here the peacock and the pheasant, birds of high fame in 
romance, received the homage of all true knights. The most singular 
festival of this kind was that celebrated by Philip duke of Burgundy, 
in 1453. Inthe midst of the banquet a pageant was introduced, repre- 
senting the calamitous state of religion in consequence of the recent 
capture of Constantinople. This was followed by the appearance of a 
pheasant, which was laid before the duke, and to which the knights 
present addressed their vows to undertake a crusade, in the following 
very characteristic preamble: “I swear before God my creator in the 
first place, and the glorious Virgin his mother, and next before the 
ladies and the pheasant.” ‘Tournaments were a still more powerful 
incentive to emulation. These may be considered to have arisen 
about the middle of the eleventh century; for though every martial 
people have found diversion in representing the image of war, yet the 
name of tournaments, and the laws that regulated them, cannot be 
traced any higher.1 Every scenic performance of modern times must 
be tame in comparison of these animating combats. At a tournament, 


a ee a mein 


the space enclosed within the lists was surrounded by sovereign princes 


and their noblest barons, by knights of established renown, and all 
that rank and beauty had most distinguished among the fair. Covered 
with steel, and known only by their emblazoned shield, or by the 
favours of their mistresses, a still prouder bearing, the combatants 
rushed forward to a strife without enmity, but not without danger. 
Though their weapons were pointless, and sometimes only of wood, 
though they were bound by the laws of tournaments to strike only upon 
the strong armour of the trunk, or, as it was called, between the four 
limbs, those impetuous conflicts often terminated in wounds and death. 
The church uttered her excommunications in vain against so wanton 
an exposure to peril; but it was more easy for her to excite than to 
restrain that martial enthusiasm. Victory in a tournament was little 
less glorious, and perhaps at the moment more exquisitely felt, than in 
the field; since no battle could assemble such witnesses of valour, 
*“ Honour to the sons of the brave!” resounded amidst the din of 
martial music from the lips of the minstrels, as the conqueror advanced 

1 Godfrey de Preuilly, a French knight, is-said by several contemporary writers to have 


invented tournaments, which must of course be understood in a limited sense. The Germans 
ascribe them to Henry the Fowler, but this, according to Du Cange, is on no authority, 
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to receive the prize from his queen or his mistress; while the sur- 
rounding multitude acknowledged in his prowess of that day an augury 
of triumphs that might in more serious contests be blended with those 
of his country. 

‘Both honorary and substantial privileges belonged to the condition of 
knighthood, and had of course a material tendency to preserve its credit. 
A knight was distinguished abroad by his crested helmet, his weighty 
armour, whether of mail or plate, bearing his heraldic coat, by his 
gilded spurs, his horse barbed with iron, or clothed in housing of gold ; 
at home, by richer silks and more costly furs than were permitted to 
squires, and by the appropriated colour of scarlet. He was addressed 
by titles of more respect! Many civil offices, by rule or usage, were 
confined to his order. But perhaps its chief privilege was to form one 
distinct class of nobility, extending itself throughout great part of 
Europe, and almost independent, as to its rights and dignities, of any 
particular sovereign. Whoever had been legitimately dubbed a knight 
‘Wm. one country became, as it were, a citizen of universal chivalry, and 
might assume most of its privileges in any other. Nor did he require 
the act of a sovereign to be thus distinguished. It was a fundamental 
principle that any knight might confer the order ; responsible only in 
his own reputation if he used lightly so high a prerogative. But as all 
the distinctions of rank might have been confounded, if this right had 
been without limit, it was an equally fundamental rule that it could 
only be exercised in favour of gentlemen.? 


1 Selden. There was not, however, so much distinction in England as in France. 
2 It is, however, capable of abundant proof. Gunther, in his poem called Ligurinus, ob- 
serves of the Milanese republic: 


Quoslibet ex humili vulgo, quod Gallia feedum 
Judicat, accingi gladio concedit equestri. 


Otho of Frisingen expresses the same in prose. It is said, in the Establishments of St Louis, 
that if any one, not being a gentleman on the father’s side, was knighted, the king or baron 
in whose territory he resides may hack off his spurs on a dunghill. The count de Nevers, 
having knighted a person who was not noble ex parte paterna, was fined in the king’s court. 
The king, however, (Philip III.,) confirmed the knighthood. Fuit propositum, says a pas: 
sage quoted by Daniel, contra comitem Flandriensem, quod non poterat, nec debebat facere 
de villano militem, sine auctoritate regis, ibid. Statuimus, says James I. of Arragon, in 
1234, ut nullus faciat militem nisi filium militis. Selden produces other evidence to the same 
effect. And the Emperor Sigismund, having conferred knighthood, during his stay at Paris 
in 1415, on a person incompetent to receive it for want of nobility, the French were indig- 
nant at his conduct, as an assumption of sovereignty. We are told, however, by Giannone, 
that nobility was not in fact required for receiving chivalry at Naples, though it was in 
France. 

The privilege of every knight to associate qualified persons to the order at his pleasure 
lasted very long in France ; certainly down to the English wars of Charles VII., and, if I 
am not mistaken, down to the time of FrancisI. But in England, where the spirit of inde- 
pendence did not prevail so much among the nobility, it soon ceased. Selden mentions one 
remarkable instance in a writ of the twenty-ninth year of Henry III., summoning tenants in 
capite to come and receive knighthood from the king, ad recipiendum a nobis arma militaria ; 
and tenants of mesne lords to be knighted by whomsoever they pleased, ad recipiendum arma 
de quibuscunque voluerint. But soon after this time, it became an established principle of our 
law that no subject can confer knighthood except by the king’s authority. Thus Edward III. 
graats to a burgess of Lyzdia in Guienne (I know not what place this is) the privilege of 
receiving that rank at the hands of any knight, his want of noble birth notwithstanding. It 


seems, however, that a different law obtained in some places. Twenty-three of the chief in- 


habitants of Beaucaire, partlv knights, partly burgesses, certified in r298 that the immemo- 
rial usage of Beaucaire and of Provence had been for burgesses to receive knighthood at the 
hands of noblemen, without the prince’s permission. Burgesses in the great commercial 
towns, were considered as of a superior class to the roturiers, and possessed a kind of demi- 
nobility. Charles V, appears to have conceded a similar indulgence to the citizens of Paris. 
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The privileges annexed to chivalry were of peculiar advantage to 
the vavassors, or inferior gentry, as they tended to counterbalance the 
influence which territorial wealth threw into the scale of their feudal 
suzerains. Knighthood brought these two classes nearly to a level ; 
and it is owing perhaps in no small degree to this institution that the 
lower nobility saved themselves, notwithstanding their general poverty, 
from being confounded with the common people. 

Lastly, the customs of chivalry were maintained by their connexion 
with military service. After armies, which we may call comparatively 
regular, had superseded in a great degree the feudal militia, princes 
were anxious to bid high for the service of knights, the best equipped 
and bravest warriors of the time, on whose prowess the fate of battles 
was for a long period justly supposed to depend. War brought into 
relief the generous virtues of chivalry, and gave lustre to its distinctive 
privileges. The rank was sought with enthusiastic emulation through 
heroic achievements, to which, rather than to mere wealth and station, 
it was considered to belong. In the wars of France and England, by 
far the most splendid period of this institution, a promotion of knights 
followed every success, besides the innumerable cases where the same 
honour rewarded individual bravery. It may here be mentioned, that 
an honorary distinction was made between knights-banneret and 
bachelors.1 The former were the richest and best accompanied. No 
man could properly be a banneret, unless he possessed a certain 
estate, and could bring a certain number of lances into the field.? 
His distinguishing mark was the square banner, carried by a squire 
at the point of his lance; while the knight-bachelor had only the 
cornet or pointed pendant. Whena banneret was created, the general 
cut off this pendant to render it square. But this distinction, how- 
ever it elevated the banneret, gave him no claim to military command, 
except over his own dependants or men-at-arms. Chandos was still 
a knight-bachelor when he led part of the prince of Wales’s army into 
Spain. He first raised his banner at the battle of Navarette; and the 
narration that Froissart gives of the ceremony will illustrate the man- 
ners of chivalry, and the character of that admirable hero, the con- 
queror of Du Guesclin and pride of English chivalry, whose fame with 
posterity has been a little overshadowed by his master’s laurels. 
What seems more extraordinary is, that mere squires had frequently 


1 The word bachelor has been commonly derived from bas chevalier,‘in opposition to ban 
neret. But this, however plausible, is unlikely to be right. We do not find any authority for 
the expression bas chevalier, nor any equivalent in Latin, baccalaureus certainly not suggest- 
ing that sense; and it is strange that the corruption should obliterate every trace of the 
original term. Bachelour is a very old word, and is used in early French poetry for a young 
man, as bachelette is for a girl. So also in Chaucer, 


““A yonge Squire, 
A lover, and a lusty dachelor.” 

2 The number of men-at-arms whom a banneret ought to command was properly fifty. But 
Olivier de la Marche speaks of twenty-five as sufficient; and it appears that in fact knights- 
banneret often did not bring so many. 

3 Olivier de la Marche gives a particular example of this, and makes a distinction between 
the bachelor created a banneret on account of his estate, and the hereditary banneret who 
took a public opportunity of requesting the sovereign to unfold his family banner which he 
had before borne wound round his lance. The first was said relever banniere, the second 
entrer en banniere. This difference is more fully explained by Daniel. Chandos’s banner 
was unfolded, not cut, at Navarette. We read sometimes of esquires banneret, that is of 
bannerets by descent, not yet knighted. 
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the command over knights. Proofs of this are almost continual in 
Froissart. But the vast estimation in which men held the dignity of 
knighthood led them sometimes to defer it for great part of their 
lives, in hope of signalising their investiture by some eminent exploit. 

These appear to have been the chief means of nourishing the prin- 


ciples of chivalry among the nobility of Europe. But notwithstanding 


all encouragement, it underwent the usual destiny of human institutions. 
St Palaye, to whom we are indebted for so vivid a picture of ancient 
manners, ascribes the decline of chivalry in France to the profusion 
with which the order was lavished under Charles VI., to the establish- 
ment of the companies of ordonnance by Charles VII., and to the ex-~ 
tension of knightly honours to lawyers, and other men of civil occupa- 
tion by Francis I. But the real principle of decay was something dif- 
ferent from these three subordinate circumstances, unless so far as it 
may bear some relation to the second. It was the invention of gun- 
powder that eventually overthrew chivalry. From the time when the 
use of fire-arms became tolerably perfect, the weapons of former war- 
fare lost their efficacy, and physical force was reduced to a very sub- 
ordinate place in the accomplishments of a soldier. The advantages 
of a disciplined infantry became more sensible ; and the lancers, who 
continued till almost the end of the sixteenth century to charge in a long 
line, felt the punishment of their presumption and indiscipline. Even 
in the wars of Edward III., the disadvantageous tactics of chivalry 
must have been perceptible ; but the military art had not been suffi- 
ciently studied to overcome the prejudices of men eager for indjvidual 
distinction. Tournaments become less frequent ; and, after the fatal 
accident of Henry II., were entirely discontinued in France. Not- 
withstanding the convulsions of the religious wars, the sixteenth cen- 
tury was more tranquil than any that had preceded ; and thus a large 
part of the nobility passed their lives in pacific habits, and, if they as- 
sumed the honours of chivalry, forgot their natural connexion with 
military prowess. This is far more applicable to England, where, 
except from the reign of Edward III. to that of Henry VI., chivalry, 
as a military institution, seems not to have found a very congenial soil.} 
To these circumstances, immediately affecting the military condition 
of nations, we must add the progress of reason and literature, which 
made ignorance discreditable even in a soldier, and exposed the follies 
of romance to a ridicule, which they were very ill calculated to endure. 

The spirit of chivalry left behind it a more valuable successor. The 
character of knight gradually subsided in that of gentleman; and 


1 The prerogative exercised by the kings of England of compelling men sufficiently quali- 
fied in point of estate to take on them the honour of knighthood, was inconsistent with the 
true spirit of chivalry. This began, according to Lord Littleton, under Henry III. Inde- 
pendently of this, several causes tended to render England less under the influence of 
chivalrous principles than France or Germany; such as, her comparatively peaceful state, 
the smaller share she took in the crusades, her inferiority in romances of knight-errantry, 
but, above all, the democratical character of her laws and government. Still this is only to 
be understood relatively to the two other countries above-named ; for chivalry was always in 
high repute among us, nor did any nation produce more admirable specimens of its excel- 
lences. 

I am not minutely acquainted with the state of chivalry in Spain, where it seems to have 
flourished. Italy, except in Napies, and perhaps Piedmont, displayed little of its spirit, 
which neither suited the free republics of the twelfth and thirteenth, nor the jeaicus tyrannies 
of the following centuries. 
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the one distinguishes European society in the sixteenth and seven- 
teenth centuries, as much as the other did in the preceding ages. A 
jealous sense of honour, less romantic, but equally elevated, a ceremo- 
nious gallantry and politeness, a strictness in devotional observances, 
an high pride of birth, and feeling of independence upon any sovereign 
for the dignity it gave, a sympathy for martial honour, though more 
subdued by civil habits, are the lineaments which prove an indisput- 
able descent. The cavaliers of Charles I. were genuine successors of 
Edward’s knights; and the resemblance is much more striking, if we 
ascend to the civil wars of the League. Time has effaced much also 
of this gentlemanly, as it did before of the chivalrous character. From 
che latter part of the seventeenth century, its vigour and purity have 
undergone a tacit decay, and yielded, perhaps in every country, to in- 
creasing commercial wealth, more diffused instruction, the spirit of gene- 
ral liberty in some, and of servile obsequiousness in others, the modes 
of life in great cities, and the levelling customs of social intercourse. 
It is now time to pass to a very different subject. The third head 
under which I classed the improvements of society during the four last 
centuries of the middle ages was that of literature. But I must apprise 
the reader not to expect any general view of literary history, even in 
the most abbreviated manner. Such an epitome would not only be 
necessarily superficial, but foreign in many of its details to the pur- 
poses of this chapter, which, attempting to develop the circumstances 
that gave a new complexion to society, considers literature only so far 
as it exercised a general and powerful influence. The private re- 


searches, therefore, of a single scholar, unproductive of any mate- 


rial effect in his generation, ought not to arrest us, nor indeed would a 
series of biographical notices, into which literary history is apt to fall, 
be very instructive to a philosophical inquirer. But I have still a more 
decisive reason against taking a large range of literary history into the 
compass of this work, founded on the many contributions which have 
been made within the last forty years to that department, some of them 


even since the commencement of my own labour.? These have diffused © 
so general an acquaintance with the literature of the middle ages, that 


I must, in treating the subject, either compile secondary information 
from well-known books, or enter upon a vast field of reading, with little 
hope of improving upon what has been already said, or even acquiring 
credit for original research. I shall therefore confine myself to four 
points,—the study of civil law; the institution of universities; the 


1 The well-known Memoirs of St Palaye are the best repository of interesting and illustra- 
tive facts respecting chivalry. Possibly he may have relied a little too much on romances, 
whose pictures will naturally be overcharged. Froissart himself has somewhat of this partial 
tendency, and the manners of chivalrous times do not make so fair an appearance in Mon- 
strelet. In the Memoirs of la Tremouille, we have perhaps the earliest delineation from the 
life of those severe and stately virtues in high-born ladies, of which our own country furnished 
so many examples in the sixteenth and seventeenth centuries, and which were derived from 
the influence of chivalrous principles. And those of Bayard in the same collection, (t. xiv. 
and xv.,) are a beautiful exhibition of the best effects of that discipline. 

* Four very recent publications (not to mention that of Buhle on modern philosophy) enter 
much at large into the middle literature ; those of M Ginguené, and M. Sismondi, the His- 
tory of England by Mr Sharon Turner, and the Literary History of the Middle Ages by Mr 
Berington. Ail of these contain more or less useful information and judicious remarks; but 
that of Ginguené is among the most learned and important works of this century. I hawe ne 
hesitation to prefer it, as far as its subjects extend, to Tiraboschi 
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_ application of modern languages to literature, and especially to poetry ; 


and the revival of ancient learning. 


The Roman law had been nominally preserved ever since the de- 
struction of the empire; and a great portion of the inhabitants of. 


France and Spain, as well as Italy, were governed by its provisions. 


But this was a mere compilation from the Theodosian code; which itself 
contained only the more recent laws promulgated after the establish- 
ment of Christianity, with some fragments from earlier collections. 
It was made by order of Alaric, king of the Visigoths, about the year 


500, and is frequently confounded with the Theodosian code by writers 


of the dark ages. The code of Justinian, reduced into system after 
the separation of the two former countries from the Greek empire, 
never obtained any authority in them; nor was it received in the 
part of Italy subject to the Lombards. But that this body of laws 
was absolutely unknown in the West during any period seems to 
have been too hastily supposed. Some of the more eminent eccle- 
siastics, as Hincmar and Ivon of Chartres, occasionally refer to it, and 
bear witness to the regard which the Roman church had uniformly paid 


_ to its decisions. 


The revival of the study of jurisprudence, as derived fram the laws 
of Justinian, has generally been ascribed to the discovery made of a 
copy of the Pandects at Amalfi, in 1135, when that city was taken by 
the Pisans. This fact, though not improbable, seems not to rest upon 
sufficient evidence. But its truth is the less material, as it appears to 
be unequivocally proved that the study of Justinian’s system had re- 
commenced before that era. Early in the twelfth century, a professor 
named Irnerius! opened a school of civil law at Bologna, where he 
commented, if not on the Pandects, yet on the other books, the Insti- 
tutes and Code, which were sufficient to teach the principles and in- 
spire the love of that comprehensive jurisprudence. The study of law, 
having thus revived, made a surprising progress ; within fifty years 
Lombardy was full of lawyers; on whom Frederic Barbarossa and 


. Alexander III., so hostile in every other respect, conspired to shower 


honours and privileges. The schools of Bologna were pre-eminent 
throughout this century for legal learning. There seem also to have 
been seminaries at Modena and Mantua; nor was any considerable 
city without distinguished civilians. In the next age they became 
still more numerous, and their professors more conspicuous, and uni- 
versities arose at Naples, Padua, and other places, where the Roman 
law was the object of peculiar regard. 

There is apparently great justice in the opinion of Tiraboschi, that 


’ by acquiring internal freedom and the right of determining controver- 


sies by magistrates of their own election, the Italian cities were led to 
require a more extensive and accurate code of written laws than they 
had hitherto possessed. These municipal judges were chosen from 
among the citizens, and the succession to offices was usually so rapid, 
that almost every freeman might expect in his turn to partake in the 


Ae government, and consequently in the administration of justice. 


he latter had always indeed been exercised in the sight of the people 
1 Irnerius is sometimes called Guarnerius, sometimes Warnerius : the German W is changed 


into Gu by the Italians, and occasionally omitted, especially in Latinising, for the sake of 
_ cuphony or purity. 
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by the count and his assessors under the Lombard and Carlovingian 


sovereigns ; but the laws were rude, the proceedings tumultuary, and 
the decisions perverted by violence. The spirit of liberty begot a 
stronger sense of right ; and right, it was soon perceived, could only 
be secured by a common standard. Magistrates, holding temporary 
offices, and little elevated, in those simple times, above the citizens 
among whom they were to return, could only satisfy the suitors, and 
those who surrounded their tribunal, by proving the conformity of 
their sentences to acknowledged authorities. And the practice of 
alleging reasons in giving judgment would of itself introduce some 
uniformity of decision, and some adherence to great rules of justice 
in the most arbitrary tribunals ; while, on the other hand, those of a 
free country lose part of their title to respect, and of their tendency to 
maintain right, whenever, either in civil or criminal questions, the 
mere sentence of a judge is pronounced without explanation of its 
motives. 

The fame of this renovated jurisprudence spread very rapidly from 
Italy over other parts of Europe. Students flocked from all parts to 
Bologna; and some eminent masters of that school repeated its les- 
sons in distant countries. One of these, Placentinus, explained the 
digest at Montpelier before the end of the twelfth century ; and the 
collection of Justinian soon came to supersede the Theodosian code in 
the dominions of Toulouse. Its study continued to flourish in the uni- 
versities of both these cities ; and hence the Roman law, as it is exhi- 
bited in the system of Justinian, became the rule of all tribunals in the 
southern provinces of France. Its authority in Spain is equally great, 
or at least is only disputed by that of the canonists; and it forms the 
acknowledged basis of decision in all the Germanic tribunals, sparingly 
modified by the ancient feudal customaries, which the jurists of the 
empire reduce within narrow bounds. Inthe northern parts of France, 
where the legal standard was sought in local customs, the civil law met 
naturally with less regard. But the code of St Louis borrows from 
that treasury many of its provisions, and it was constantly cited in 
pleadings before the parliament of Paris, either as obligatory by way of 
authority, or at least as written wisdom, to which great deference was 
shown.! Yet its study was long prohibited in the university of Paris, 
from a disposition of the popes to establish exclusively their decretals, 
though the prohibition was silently disregarded. 

As early as the reign of Stephen, Vacarius, a lawyer of Bologna, 
taught at Oxford with great success; but the students of scholastic 
theology opposed themselves, from some unexplained reason, to this 
new jurisprudence, and his lectures were interdicted. About the time 


of Henry III. and Edward I., the civil law acquired some credit in | 


England; but a system entirely incompatible with it had established 
itself in our courts of justice ; and the Roman jurisprudence was not 
only soon rejected, but became obnoxious.2_ Everywhere, however, the 


» Fleury eays, that it was a great question among lawyers, and still undecided, (ie. in 
1674,) whether the Roman law was the common law in the pays coutumiers, as to those 
points wherein their local customs were silent. And, if I understand Denisart, the affirmative 
prevailed. It is plain at least by the Causes Célébres, that appeal was continually made to 
the principles of the civil law in the factums of Parisian advocates. 

* Notwithstanding Selden’s authority, I am not satisfied that he has not extenuated the 


effect of Bracton’s predilection for the maxims of Roman jurisprudence. WNo early lawyex 
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clergy combined its study with that of their own canons; it was a 
maxim that every canonist must be a civilian, and that no one could 
be a good civilian unless he were also a ccanonist. In all universities 
degrees are granted in both laws conjointly ; and in all courts of eccle- 
siastical jurisdiction the authority of Justinian is cited, when that of 
Gregory or Clement is wanting. 

I should earn little gratitude for my obscure diligence were I to dwell 
on the forgotten teachers of a science, that is likely soon to be forgot- 
ten. These elder professors of Roman jurisprudence are infected, as 
we are told, with the faults and ignorance of their time; failing in the 
exposition of ancient law through incorrectness of manusctipts and 
want of subsidiary learning, or perverting their sense through the ver- 
bal subtleties of scholastic philosophy. It appears that, even a hun- 
dred years since, neither Azzo and Accursius, the principal civilians of 
the thirteenth century, nor Bartolus and Baldus, the more conspicuous 
luminaries of the next age, nor the later writings of Accolti, Fulgosius, 
and Panormitanus, were greatly regarded as authorities ; unless it were 
in Spain, where improvement is always odious, and the name of Bar- 
tolus inspired absolute deference. In the sixteenth century, Alciatus, 
and the greater Cujacius, became, as it were, the founders of a new 
and more enlightened academy of civil law, from which the later jurists 
derived their lessons. But their names, or at least their writings, are 
rapidly passing to the gulph that absorbed their predecessors. The 
stream of literature, that has so remarkably altered its channel within 
the last century, has left no region more deserted than those of the civil 
and canon law. Except among the immediate disciples of the papal 
court, or perhaps in Spain, no man, I suppose, throughout Europe, 
will ever again undertake the study of the one; and the new legal 
systems which the moral and political revolutions of this age have pro- 
duced and are likely to diffuse will leave little influence or importance 
to the other. Yet, as their character, so their fate will not be altogether 
similar. The canon law, fabricated only for an usurpation that can 
never be restored, will become absolutely useless, as if it had never 
existed ; like a spacious city in the wilderness, though not so splendid 
and interesting as Palmyra. But the code of Justinian, stripped of its 
impurer alloy, and of the tedious glosses of its commentators, will form 
the basis of other systems, and mingling, as we may hope, with the new 
institutions of philosophical legislators, continue to influence the social 
relations of mankind long after its direct authority shall have been 
abrogated. The ruins of ancient Rome supplied the materials of a 
new city ; and the fragments of her law, which have already been 
wrought into the recent codes of France and Prussia, will probably, 
under other names, guide far-distant generations by the sagacity of 
Modestinus and Ulpian.! 
has contributed so much to form our own system as Bracton; and if his definitions and rules 
are sometimes borrowed from the civilians, our common law may have indirectly received 
greater modification from that influence than its professors were ready to acknowledge, or 
even than they knew. A full view of this subject is still, I think, a desideratum in the history 
ef English law, which it would illustrate in a very interesting manner. — § 

1 Those, if any such there be, who feel some curiosity about the civilians of the middle 
ages, will find a concise and elegant account in Gravina. ‘Tiraboschi contains perhaps more 


information, but his prolixity on a theme so unimportant is very wearisome. Of what use 
Could he think it to discuss the dates of all transactions in the lives of Bartolus and Baldus 
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The establishment of public schools in France is owing to Charle- 
magne. At his accession, we are assured that no means of education 
existed in his dominions ;1 and in order to restore in some degree the 
spirit of letters, he was compelled to invite strangers from countries 
where learning was not so thoroughly extinguished. Alcuin of Eng- 
land, Clement of Ireland, Theodulf of Germany, were the true Paladins 
who repaired to his court. With the help of these he revived a few 
sparks of diligence, and established schools in different cities of his 


empire, nor was he ashamed to be the disciple of that in his own — 


palace under the care of Alcuin.2. His two next successors, Louis the 
Debonair, and Charles the Bald, were also encouragers of letters ; and 
the schools of Lyons, Fulda, Corvey, Rheims, and some other cities 
might be said to flourish in the ninth century. In these were taught 
the trivium and quadrivium, a long established division of sciences ; 
the first comprehending grammar, or what we now call philology, logic, 
and rhetoric ; the second music, arithmetic, geometry, and astronomy. 


But in those ages scarcely anybody mastered the latter four ; and to- 


. be perfect in the three former was exceedingly rare. All those studies, 
however, were referred to theology, and that in the narrowest manner; 
music, for example, being reduced to church chanting, and astronomy 
to the calculation of Easter. Alcuin forbade the Latin poets to be read, 
and this discouragement of secular learning was very general; though 
some, as for instance Raban, permitted a slight tincture of it, as sub- 
sidiary to religious instruction. 

About the latter part of the eleventh century, a greater ardour for 
iptellectual pursuits began to show itself in Europe, which in the 
twelfth broke out into a flame. This was manifested in the numbers 
who repaired to the public academies, or schools of philosophy. None 
of these grew so early into reputation as that of Paris. This cannot 
indeed, as has been vainly pretended, trace its pedigree to Charlemagne. 
The first who is said to have read lectures at Paris was Remigius of 
Auxerre, about the year 900. For the two next centuries the history 


of this school is very obscure; and it would be hard to prove an un- © 
broken continuity, or at least a dependence and connexion of its pro- 


fessors. In the year 1100, we find William of Champeaux teaching 
logic, and apparently some higher parts of philosophy, with much 
credit. But this preceptor was eclipsed by his disciple, afterwards his 
rival and adversary, Peter Abelard, to whose brilliant and hardy 
genius the university of Paris appears to be indebted for its rapid ad- 
vancement. Abelard was almost the first who awakened mankind in 
the ages of darkness to a sympathy with intellectual excellence. His 


ae see —— 


bold theories, not the less attractive perhaps for treading upon the — 


bounds of heresy, his imprudent vanity, that scorned the regularly 


(to say nothing of obscurer names) when nobody was left to care who Baldus and Bartolus 
were? Besides this fault, it is evident that Tiraboschi knew very little of law, and .had not 
read the civilians of whom he treats; whereas Gravina discusses their merits not only with 
legal knowledge, but with an acuteness of criticism which, to say the truth, Tiraboschi never 
shows except on a date or a name. 

1 Ante ipsum dominum Carolum regem in Gallia nullum fuit studium liberalium artium, - 

2 There was a sort of literary club among them, where the members assumed ancient names. 
Charlemagne was called David; Alcuin, Horace; another, Demetas, &c. 

% This division of the sciences is ascribed to St Augustin; and was certainly established 
early in the sixth century. 

Raban Maurus was chief of the cathedral school at Fuida in the ninth century. 
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acquired reputation of older men, allured a multitude of disciples, who 
would never have listened to an ordinary teacher. It is said that 
twenty cardinals and fifty bishops had been among his hearers. Even 
in the wilderness, where he had erected the monastery of Paraclete, he 
was surrounded by enthusiastic admirers, relinquishing the luxuries, if 
so they might be called, of Paris, for the coarse living and ‘imperfect 
accommodation which that retirement could afford. But the whole of 
Abelard’s life was the shipwreck of genius; and of genius, both the 
source of his own calamities, and unserviceable to posterity. There 
are few lives of literary men more interesting, or more diversified by 
success and adversity, by glory and humiliation, by the admiration of - 
mankind and the persecution of enemies ; nor from which, I may add, 
more impressive lessons of moral prudence may be derived. One of 
Abelard’s pupils was Peter Lombard, afterwards archbishop of Paris, 
and author of a work called “The Book of Sentences,” which obtained 
the highest authority among the scholastic disputants. The resort of 
students to Paris became continually greater ; they appear, before the 
year 1169, to have been divided into nations ;! and probably they had 
an elected rector and voluntary rules of discipline about the same 
time. This, however, is not decisively proved ; but in the last year of 
the twelfth century, they obtained their earliest charter from Philip 
Augustus.? 

The opinion which ascribes the foundation of the university of 
Oxford to Alfred, if it cannot be maintained as a truth, contains no 
intrinsic marks of error. Ingulfus, abbot of Croyland, in the earliest 
authentic passage that can be adduced to this point,? declares that he 
was sent from Westminster to the school at Oxford, where he learned 
Aristotle, and the two first books of Tully’s rhetoric. Since a school 
for dialectics and rhetoric subsisted at Oxford, a town of but middling 
size, and not the seat of a bishop, we are naturally led to refer its 
foundation to one of our kings ; and none who had reigned after Alfred 
appears likely to have manifested such zeal for learning. However, it 
is evident that the school of Oxford was frequented under Edward the 


‘Confessor. There follows an interval of above a century, during which 


we have, I believe, no contemporary evidence of its continuance. But 
in the reign of Stephen, Vicarius read lectures there upon civil law; 
and it is reasonable to suppose that a foreigner would not have chosen 


1 The faculty of arts in the university of Paris was divided into four nations—those of 
France, Picardy, Normandy, and England. These had distinct suffrages in the affairs of 
the university, and consequently, when united, out-numbered the three higher faculties of 
theology, law, and medicine. In 1169 Henry II. of England offers to refer his dispute with 
Becket to the provinces of the school of Paris. ‘ 

2 The first statute regulating the discipline of the university was given by Robert de 
Cour¢on, legate of Honorius III., in rars. i ; ; 

3 No one probably would choose to rely on a passage found in one manuscript of Asserius, 
which has all appearance of an interpolation. It is evident from an anecdote in Wood’s 
Hist. of Oxford, that Camden did not believe in the authenticity of this passage, though he 
thought proper to insert it in tlie ‘‘ Britannia.” M at " 

4 The mention of Aristotle at so early a period might seem to throw some suspicion on this 
passage. But it is impossible to detach it from the context; and the works of Aristotle in- 
tended by Ingulfus were translations of parts of his logic by Boethius and Victorin. A pas 
sage, indeed, in Peter of Blois’s continuation of Ingulfus, where the study of Averroes is said 
to have taken place at Cambridge some years before he was born, is of a different complexion, 
and must of course be rejected as spurious. In the Gesta Comitum Andegavensium, Fulk, 
count of Anjou, who lived about 920, is said to have been skilled Aristotelicis et Ciceronianis 
ratiocinationibus. 
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that city, if he had not found a seminary of learning already esta- 
blished. It was probably inconsiderable, and might have been inter- 
rupted during some part of the preceding century.! In the reign of 
Henry II., or at least of Richard I., Oxford became a very flourishing 
university, and in 1201, according to Wood, contained three thousand 
scholars.2. The earliest charters were granted by John. 

If it were necessary to construe the word university in the strict sense 
of a legal incorporation, Bologna might lay claim to a higher antiquity 
than either Paris or Oxford. There are a few vestiges of studies 
pursued in that city even in the eleventh century, but early in the next 
the revival of the Roman jurisprudence, as has been already noticed, 
brought a throng of scholars round the chairs of its professors. 
Frederic Barbarossa in 1158, by his authentic or rescript entitled 
Habita, took these under his protection, and permitted them to be 
tried in civil suits by their own judges. This exemption from the 
ordinary tribunals, and even from those of the church, was naturally 
coveted by other academies ; it was granted to the university of Paris, 
by its earliest charter from Philip Augustus, and to Oxford by John. 
From this time the golden age of universities commenced; and it is 
hard to say whether they were favoured most by their sovereigns or by 
the see of Rome. Their history indeed is full of struggles with the 
municipal authorities, and with the bishops of their several cities, 
wherein they were sometimes the aggressors, and generally the con- 
querors. From all parts of Europe students resorted to these renowned 
seats of learning with an eagerness for instruction which may astonish 
those who reflect how little of what we now deem useful could be im- 
parted, At Oxford, under Henry IIL, it is said that there were thirty 
thousand scholars ; an exaggeration which seems to imply that the 
real number was very great. A respectable contemporary writer 
asserts that there were full ten thousand at Bologna about the same 
time.4 I have not observed any numerical statement as to Paris during 
this age; but there can be no doubt that it was more frequented than 
any other. At the death of Charles VII. in 1453, it contained twenty- 
five thousand students.5 In the thirteenth century, other universities 
sprang up in different countries: Padua and Naples under the patron- 
age of Frederic II., a zealous and useful friend to letters, Toulouse 
and Montpelier, Cambridge and Salamanca.6 Orleans, which had 


1 It may be remarked that John of Salisbury, who wrote in the first years of Henry II.’s 
reign. since his Policraticus is dedicated to Becket, before he became archbishop, makes no 
mention of Oxford, which he would probably have done, if it had been an eminent seat of 
learning at that time. 

2 The Benedictins of St Maur say, that there was an eminent school of canon law at Oxford 
about the end of the twelfth century, to which many students repaired from Paris. 

%**But among these,” says Anthony Wood, “‘a company of varlets, who pretended to be 
scholars, shuffled themselves in, and did act much villany in the university by thieving, whor- 
ing, quarrelling, &c. They lived under no discipline, neither had they tutors; but only for 
fashion’s sake would sometimes thrust themselves into the schools at ordinary lectures, and 
when they went to perform any mischief, then would they be accounted scholars, that so they 
might free themselves from the jurisdiction of the burghers.” If we allow three varlets to one 
scholar, the university will still have been very fully frequented by the latter. 

4 Azarius, about the middle of the fourteenth century, says, the number was about thirtee 
thousand in his time. 

> Paris owes a great part of its buildings on the southern bank of the Seine to the university 
The students are said to have been about twelve thousand before 1480. , 

6 The earliest authentic mention of Cambridge as a place of learning, if I mistake not, is ie 
Matthew Paris, who informs us, that in 1209, John having caused three clerks of Oxford te 
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long been distinguished as a school of civil law, received the privileges 
of incorporation early in the fourteenth century ; and Angers before 
the expiration of the same age. Prague, the earliest and most eminent 
of German universities, was founded in 1350; a secession from thence 
of Saxon students, in consequence of the nationality of the Bohemians 
.and the Hussite schism, gave rise to that of Leipsic. The fifteenth 
ae produced several new academical foundations in France and 
pain, 

A large proportion of scholars, in most of those institutions, were 
drawn by the love of science from foreign countries. The chief universi- 
ties had their own particular departments of excellence. Paris was 
unrivalled for scholastic theology ; Bologna and Orleans, and after- 
wards Bourges, for jurisprudence ; Montpelier for medicine. Though 
national prejudices, as in the case of Prague, sometimes interfered with 
this free resort of foreigners to places of education, it was in general a 
wise policy of government, as well as of the universities themselves, to 
encourage it. The thirty-fifth article of the peace of Bretigni provides 
for the restoration of former privileges to students respectively in the 
French and English universities. Various letters patent will be found 
in Rymer’s collection, securing to Scottish as well as French natives a 
safe passage to their place of education. The English nation, includ- 
ing, however, the Flemings and Germans, had a separate vote in the 
faculty of arts at Paris. But foreign students were not, I believe, so 
numerous in the English academies. 

If endowments and privileges are the means of quickening a zeal for 
letters, they were liberally bestowed in the three last of the middle ages. 
Crevier enumerates fifteen colleges, founded in the university of Paris 
during the thirteenth century, besides one or two of a still earlier date. 
Two only, or at most three, existed in that age at Oxford, and but one 
at Cambridge. In the next two centuries, these universities could 
boast, as every one knows, of many splendid foundations; though 
much exceeded in number by those of Paris. Considered as ecclesias- 
tical institutions, it is not surprising that the universities obtained, 
according to the spirit of their age, an exclusive cognisance of civil or 
criminal suits affecting their members. This jurisdiction was, how- 
ever, local as well as personal, and in reality encroached on the regular 
police of their cities. At Paris, the privilege turned to a flagrant abuse, 
and gave rise to many scandalous contentions, Still more valuable 
advantages were those relating to ecclesiastical preferments, of which 
a large proportion was reserved in France to academical graduates. 
Something of the same sort, though less extensive, may still be traced 
in the rules respecting the plurality of benefices in our English church. 

This remarkable and almost sudden transition from a total indiffer- 
ence to all intellectual pursuits, cannot be ascribed, perhaps, to any 
general causes. The restoration of the civil, and the formation of the 
canon law, were, indeed, eminently conducive to it, and a large pro- 


be hanged on suspicion of murder, the whole body of scholars left that city, and emigrated, 
some to Cambridge, some to Reading, in order to carry on their studies. But it may be cone 
jectured with some probability, that they were led to a town so distant as Cambridge by the 

revious establishment of academical instruction in that place. The incorporation of Cam- 
Badee is in 1231, (15 Henry III.,) so that there is no great difference in the legal antiquity of 
our two universities, 
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portion of scholars in most universities confined themselves to juris- 
prudence. But the chief attraction to the studious was the new 
‘scholastic philosophy. The love of contention, especially with such 
arms as the art of dialectics supplies to an acute understanding, is 
natural enough to mankind. That of speculating upon the mysterious 
questions of metaphysics and theology is not less so. These disputes — 
and speculations, however, appear to have excited little interest, till, 
after the middle of the eleventh century, Roscelin, a professor of logic, 
revived the old question of the Grecian schools respecting universal 
ideas, the reality of which he denied. This kindled a spirit of meta- 
physical discussion, which Lanfranc and Anselm, successively arch- 
bishops of Canterbury, kept alive; and in the next century, Abelard 
and Peter Lombard, especially the latter, completed the scholastic 
system of philosophising. The logic of Aristotle seems to have been 
partly known in the eleventh century, although that of Augustin was, 
perhaps, in higher estimation; in the twelfth, st obtained more decisive 
influence. His metaphysics, to which the logic might be considered 
as preparatory, were introduced through translations from the Arabic, 
and, perhaps, also from the Greek, early in the ensuing century. This 
work, condemned at first by the decrees of popes and councils, on 
account of its supposed tendency to atheism, acquired by degrees an 
influence, to which even popes and councils were obliged to yield. 
The Mendicant Friars, established throughout Europe in the thirteenth 
century, greatly contributed to promote the Aristotelian philosophy ; 
and its final reception into the orthodox system of the church may 
chiefly be ascribed to Thomas Aquinas, the boast of the Dominican 
order, and certainly the most distinguished metaphysician of the middle 
ages. His authority silenced all scruples as to that of Aristotle, and 
the two philosophers were treated with equally implicit deference by 
the later schoolmen.? 

This scholastic philosophy, so famous for several ages, has since 
passed away and been forgotten. The history of literature, like that 
of empire, is full of revolutions. Our public libraries are cemeteries 


1 Tiraboschi conceives that the translations of Aristotle made by command of Frederic ITI. 
were directly from the Greek, and censures Brucker for the contrary opinion. Buhle, how- 
ever, appears to agree with Brucker. It is almost certain that versions were made from the 
Arabic Aristotle ; which itself was not immediately taken from the Greek, but from a Syriac 
medium. 

It was not only a knowledge of Aristotle that the scholastics of Europe derived from the 
Arabic language. His writings had produced in the flourishing Mohammedan kingdoms a 
vast number of commentators and of metaphysicians trained in the same school. Of these, 
Averroes, a native of Cordova, who died early in the thirteenth century, was the most emi- 
nent. It would be curious to examine more minutely than has hitherto been done the original 
writings of these famous men, which no doubt have suffered in translation. A passage from 
Al Gazel, which Mr Turner has rendered from the Latin with all the disadvantage of a 
double remove from the author’s words, appears to state the argument in favour of that class 
of zominalists called conceptualists, (the only realists who remain in the present age,) with 
more.clearness and precision than anything I have seen from the schoolmen. Al Gazel died 
in a7a6, | ane consequently might have suggested this theory to Abelard, which however is 
not probable. 

2 bays found no better guide than Brucker. But he confesses himself not to have read 
the original writings of the scholastics ; an admission which every reader will perceive to be 
quite necessary, Consequently, he gives us rather a verbose declamation against their philo- 
sophy than any clear view of its character. Of the valuable works lately published in Ger- 
many on the history of philosophy, I have only seen that of Buhle, which did not fall into my 
hands Be aie nearly written these pages. ‘Tiedeman and Tenneman are, I believe, still 
untranslated. 
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of departed reputation; and the dust accumulating upon their un- 
touched volumes speaks as forcibly as the grass that waves over the 
ruins of Babylon. Few, very few, for a hundred years past, have 
broken the repose of the immense works of the schoolmen. None 
perhaps in our own country have acquainted themselves particularly 
with their contents. Leibnitz, however, expressed a wish that some 
one conversant with modern philosophy would undertake to extract 
the scattered particles of gold which may be hidden in their abandoned 
mines. This wish has been at length partially fulfilled by three or four 
of those industrious students and keen metaphysicians who do honour 
to modern Germany. But most of their works are unknown to me 
except by repute; and as they all appear to be formed on a very ex- 
tensive plan, I doubt whether even those laborious men could afford 
adequate time for this ungrateful research. Yet we cannot pretend to 
deny that Roscelin, Anselm, Abelard, Peter Lombard, Albertus Mag- 
nus, Thomas Aquinas, Duns Scotus, and Ockham, were men of acute 
and even profound understandings, the giants of their own generation, 
Even with the slight knowledge we possess of their tenets, there appear, 
through the cloud of repulsive technical barbarisms, rays of metaphy- 
sical genius which this age ought not to despise. Thus in the works 
of Anselm is found the celebrated argument of Des Cartes for the ex- 
istence of a Deity, deduced from the idea of an infinitely perfect being. 
One great object that most of the schoolmen had in view was to esta- 
blish the principles of natural theology by abstract reasoning. This 
reasoning was doubtless liable to great difficulties. But a modern 
writer, who seems tolerably acquainted with the subject, assures us 
that it would be difficult to mention any theoretical argument to prove 
the divine attributes, or any objection capable of being raised against 
the proof, which we do not find in some of the scholastic philosophers.1 
The most celebrated subjects of discussion, and those on which this 
class of reasoners were most divided, were the reality of universal 
ideas, considered as extrinsic to the human mind, and the freedom of 
will. These have not ceased to occupy the thoughts of metaphysicians; 
but it will generally be allowed that the prevalence of the Realists in 
the former question does not give a favourable impression of the 
scholastic system. 

But all discovery of truth by means of these controversies was ren- 
dered hopeless by two insurmountable obstacles, the authority of Aris- 
totle, and that of the church. Wherever obsequious reverence is sub- 
stituted for bold inquiry, truth, if she is not already at hand, will never 


1 Buhle raises upon the whole a favourable notion of Anselm and Aquinas; but he hardly 
notices any other. 

2 Mr Turner has, with his characteristic spirit of enterprise, examined some of the writings 
of our chief English schoolmen, Duns Scotus and Ockham, and even given us some extracts 
from them, They seem to me very frivolous, so far as I can collect their meaning. Ockham 
in particular falls very short of what I had expected ; and his nominalism is strangely different 
from that of Berkeley. Wecan hardly reckon a man in the right, who is so by accident, and 
through sophistical reasoning. However, a well-known article in the Edin. Review, No. 
LIII., gives from Tenneman a more favourable account of Ockham. 

Perhaps I may have imagined the scholastics to be more forgotten than they really are. 
Within a short time, I have met with four living English writers who have read parts of 
Thomas Aquinas—Mr Turner, Mr Berington, Mr Coleridge, and the Edinburgh Reviewer. 
Still I cannot bring myself to think, that there are four more in this country who could say 
the same. Certain portions, however, of his writings are still read in the course of instruction 
of some Catholic universities. 
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beattained. The scholastics did not understand Aristotle, whose original 
writings they could not read;1 but his name was received with implicit 
faith. They learned his peculiar nomenclature, and fancied that he had 
given them realities, The authority of the church did them still more 
harm. it has been said, and probably with much truth, that their meta- 
physics were injurious to their theology. But I must observe in return, 
that their theology was equally injurious to metaphysics. Their disputes 
continually turned upon questions either involving absurdity and con- 
tradiction, or at best inscrutable by human comprehension. Those 
who assert the greatest antiquity of the Roman Catholic doctrine as 
to the real presence, allow-that both the word and.the definition of 
transubstantiation are owing to,the scholastic writers. Their subtleties 
were not always so well received. They reasoned at imminent peril 
of being charged with heresy, which Roscelin, Abelard, Lombard, and 
Ockham did not escape. In the virulent factions that arose out of 
their metaphysical quarrels, either party was eager to expose its ad- 
versary to detraction and persecution. The Nominalists were accused, 
one hardly sees why, with reducing, like Sabellius, the persons of the 
Trinity to modal distinctions. The Realists, with more pretence, in- 
curred the imputation of holding a language that savoured of atheism. 
In the controversy which the Dominicans and Franciscans, disciples 
respectively of Thomas Aquinas and Duns Scotus, maintained about 
grace and free-will, it was of course still more easy to deal in mutual 
reproaches of heterodoxy. But the schoolmen were in general prudent 
enough not to defy the censures of the church ; and the popes, in re- 
turn for the support they gave to all exorbitant pretensions of the Holy 
See, connived at this factious wrangling, which threatened no serious 
mischief, as it.did not proceed from any independent spirit of research. 
Yet with all their apparent conformity to the received creed, there 
was, as might be expected from the circumstances, a great deal of real 
deviation from orthodoxy, and even of infidelity. The scholastic mode 
of dispute, admitting of no termination, and producing no conviction, 
was the sure cause of scepticism ; and the system of Aristotle, espe- 
cially with the commentaries of Averroes, bore an aspect very unfa- 
vourable to natural religion.3 The Aristotelian philosophy, even in 
the hands of the Master, was like a barren tree, that conceals its want 
of fruit by profusion of leaves. But the scholastic ontology was much 
worse, What could be more trifling than disquisitions about the 
nature of angels, their modes of operation, their means of conversing, 
or (for these were distinguished) the morning and evening state of their 


1 Roger Bacon, by far the truest philosopher of the middle ages, complains of the ignorance 
of Aristotle’s translators. Every translator, he observes, ought to understand his author’s 
subject, and the two languages from which and into which he is to render the work. But 
none hitherto, except Boethius, have sufficiently known the languages; nor has one, except 
Robert Grostete, (the famous bishop of Lincoln hae a competent acquaintance with science. 
The rest make egregious errors in both respects. And there is so much misapprehension and 
obscurity in the Aristotelian writings as thus translated, that no one understands them. 

? Mr Turner has fallen into some confusion as to this point, and supposes the nominalist 
system to have had a pantheistical tendency, not clearly apprehending its characteristics. 

3 Petrarch gives a curious account of the irreligion that prevailed among the learned at 
Venice and Padua, in consequence of their unbounded admiration for Aristotle and Averroes. 
One of this school, conversing with him, after expressing much contempt for the Apostles 
and Fathers, exclaimed: Utinam tu Averroim pati posses, ut videres quanto ille tuis his 
nugatoribus major sit! 
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understandings? Into such follies the schoolmen appear to have 
launched, partly because there was less danger of running agains: 
an heresy, in a matter where the church had defined so little; 
partly from their presumption, which disdained all inquiries into 
the human mind, as merely a part of physics; and in no small 
degree through a spirit of mystical fanaticism, derived from the 
oriental philosophy, and the later Platonists, which blended itself with 
the cold-blooded technicalities of the Aristotelian school! But this 
unproductive waste of the faculties could not last for ever. Men dis- 
covered that they had given their time for the promise of wisdom, and 
been cheated in the bargain. What John of Salisbury observes of the 
Parisian dialectitians in his own time, that after several years’ absence 
he found them not a step advanced, and still employed in urging and 
partrying the same arguments, was equally applicable to the period of 
centuries. After three or four hundred years, the scholastics had not 
untied a single knot, nor added one unequivocal truth to the domain 
of philosophy. As this became more evident, the enthusiasm for that 
kind of learning declined ; after the middle of the fourteenth century, 
few distinguished teachers arose among the schoolmen, and at the 
revival of letters, their pretended science had no advocates left, but 
among the prejudiced or ignorant adherents of established systems. 
How different is the state of genuine philosophy, the zeal for which 
will never wear out by length of time or change of fashion, because 
the inquirer, unrestrained by authority, is perpetually cheered by the 
discovery of truth in researches, which the boundless riches of nature 
seem to render indefinitely progressive ! 

Yet, upon a general consideration, the attention paid in the univer- 
sities to scholastic philosophy may be deemed a source of improvement 
in the intellectual character, when we compare it with the perfect ig- 
morance of some preceding ages. Whether the same industry would 
not have been more profitably directed, if the love of metaphysics had 
not intervened, is another question. Philology, or the principles or 
good taste, degenerated through the prevalence of school-logic. The 
Latin compositions of the twelfth century are better than those of the 

2 This mystical philosophy appears to have been introduced into Europe by John Scotus, 
whom Buhle treats as the founder of the scholastic philosophy ; though, as it made no sen- 
sible progress for two centuries after his time, it seems more natural to give that credit to 
Roscelin and Anselm. Scotus, or Erigena, as he is perhaps more frequently called, took up, 
through the medium of a spurious work, ascribed to Dionysius the Areopagite, that remark- 
able system, which has from time immemorial prevailed in some schools of the East, wherein 
all external phenomena, as well as all subordinate intellects, are considered as emanating 
from the Supreme Being, into whose essence they are hereafter to be absorbed. This system, 
reproduced under various modifications, and combined with various theories of philosophy 
and religion, is perhaps the most congenial to the spirit of solitary speculation, and conse- 

uently the most extensively diffused of any which those high themes have engendered. 

t originated no doubt in sublime conceptions of divine omnipotence and ubiquity. But 
clearness of expression, or indeed of ideas, being not easily connected with mysticism, the 
language of philosophers adopting the theory of emanation is often hardly distinguishable 
from that of the pantheists. Brucker, very unjustly, as I imagine from the passages he 
quotes, accuses John Erigena of pantheism. The charge would, however, he better grounded 
against some whose style might deceive an unaccustomed reader. In fact the philosophy of 
emanation leads very nearly to the doctrine of an universal substance, which begot the 
atheistic system of Spinoza, and which appears to have revived with similar consequences 
among the metaphysicians of Germany. How very closely the language of this oriental 
philosophy, or even of that which regards the Deity as the soul of the world, may verge upon 


pantheism, will be perceived (without the trouble of reading the first book of Cudworth) from 
two famous passages of Virgil and Lucan. Georg. |. vi. 219. Pharsalia, 1. viii. 578. 
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three that followed ; at least on the northern side of the Alps. I do 
not, however, conceive that any real correctness of taste, or general 
elegance of style, were likely to subsist in so imperfect a condition of 
society. These qualities seem to require a certain harmonious corre- 
spondence in the tone of manners, before they can establish a prevalent 
influence over literature. A more real evil was the diverting studious 
men from mathematical science. Early in the twelfth century, several 
persons, chiefly English, had brought into Europe some of the Arabian 
writings on geometry and physics. In the thirteenth the works of 
Euclid were commented upon by Campano, and Roger Bacon was 
fully acquainted with them.!._ Algebra, as far as the Arabians knew it, 
extending to quadratic equations, was actually in the hands of some 
Italians at the commencement of the same age, and preserved for 
almost three hundred years as a secret, though without any conception 
of its importance. As abstract mathematics require no collateral aid, 
they may reach the highest perfection in ages of general barbarism ; 
and there seems to be no reason why, if the course of study had been 
directed that way, there should not have arisen a Newton or a La 
Place, instead of an Aquinas or an Ockham. The knowledge dis- 
played by Roger Bacon, and by Albertus Magnus, even in the mixed 
mathematics, under every disadvantage from the imperfection of instru- 
ments, and the want of recorded experience, are sufficient to inspire us 
with regret that their contemporaries were more inclined to astonish- 
ment than to emulation. These inquiries indeed were subject to the 
ordeal of fire, the great purifier of books and men; for if the meta- 
physician stood a chance of being burned as a heretic, the natural 
philosopher was in not less jeopardy as a magician. 

A far more substantial cause of intellectual improvement was the 
development of those new languages that sprang out of the corruption 
of Latin. For three or four centuries after what was called the romance 
tongue was spoken in France, there remain but few vestiges of its 
employment in writing; though we cannot draw an absolute inference 
from our want of proof, and a critic of much authority supposes trans- 
lations to have been made into it for religious purposes from the time 
of Charlemagne. During this period the language was split into two 

1 There is a very copious and sensible account of Roger Bacon in Wood’s History of 
Oxford. I am a little surprised that Antony should have found out Bacon’s merit. It is 
like an oyster judging of a line-of-battle ship. But I ought not to gibe at the poor antiquary, 
when he shows good sense. : 

The resemblance between Roger Bacon and his greater namesake is very remarkable. 
Whether Lord Bacon ever read the Opus Majus, I know not, but it is singular that his 
favourite quaint expression, Jrerogattve scientiarum, should be found in that work, though 
not used with the same allusion to the Roman comitia. And whoever reads the sixth part of 
the Opus Majus, upon experimental science, must be struck by it as the prototype, in spirit, 
of. the Novum Organum. ‘The same sanguine, and sometimes rash, confidence in the effect 
of physical discoveries, the same fondness for experiment, the same preference of inductive 
to abstract reasoning, pervade both works. Roger Bacon’s philosophical spirit may be illus- 
trated by the following passage: Duo sunt modi cognoscendi; scilicet per argumentum et 
experimentum. Argumentum concludit et facit nos concludcere questionem ; sed non certi- 
ficat neque removet dubitationem, ut quiescat animus in intuitu veritatis, nisi eam inveniat 
via experientiz ; quia multi habent argumenta ad scibilia, sed quia non habent experientiam, 
negligunt ea, neque vitant nociva nec persequuntur bona. Si enim aliquis homo, qui nun- 
qian vidit ignem, probavit pet argumenta sufficientia quod ignis comburit et ledit res et 

estruit, nunquam propter hoc quiesceret animus audientis, nec ignem vitaret antequam 
poneret manum vel rem combustibilem ad ignem, ut per experientiam probaret quod argu- 


mentum edocebat; sed assumta experientia combustionis certificatur animus et quiescit in 
fulgore veritatis, quo argumentum non sufficit, sed experientia. 


a 


a 
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very separate dialects, the regions of which may be considered, though 
by no means strictly, as divided by the Loire. These were called the 
Langue d’Oil, and the Langue d’Oc: or in more modern terins, the 
French and Provengal dialects, In the latter of these I know of no- 
thing which can even by name be traced beyond the year 1100. About 
that time, Gregory de Bechada, a gentleman of Limousin, recorded the 
memorable events of the first crusade, then recent, in a metrical history 
of great length! This poem has altogether perished; which, con- 
sidering the popularity of its subject, as M. Sismondi justly remarks, 
would probably not have been the case if it had possessed any merit. 
But very soon afterwards a multitude of poets, like a swarm of summer 
insects, appeared in the southern provinces of France. These were 
the celebrated Troubadours, whose fame depends far less on their 
positive excellence, than on the darkness of preceding ages, on the 
temporary sensation they excited, and their permanent influence on 
the state of European poetry. From William, count of Poitou, the 
earliest troubadour on record, who died in 1126, to their extinction 
about the end of the next century, there were probably several hundred 
of these versifiers in the language of Provence, though not always 
natives of France. Millot has published the lives of one hundred and 
forty-two, besides the names of many more whose history is unknown ; 
and a still greater number, it cannot be doubted, are unknown by name. 
Among those poets are reckoned a king of England, (Richard I.,) two 
of Aragon, one of Sicily, a dauphin of Auvergne, a count of Foix, a 
prince of Orange, many noblemen, and several ladies. One can hardly 
pretend to account for this sudden and transitory love of verse ; but it 
is manifestly one symptom of the rapid impulse which the human mind 
received in the twelfth century, and contemporaneous with the severer 
studies that began to flourish in the universities. It was encouraged 
by the prosperity of Languedoc and Provence, undisturbed, compara- 
tively with other countries, by internal warfare, and disposed by the 
temper of their inhabitants to feel with voluptuous sensibility the 
charm of music and amorous poetry. But the tremendous storm that 
fell upon Languedoc in the crusade against the Albigeois shook off the 
flowers of Provengal verse ; and the final extinction of the fief of Tou- 
louse, with the removal of the counts of Provence to Naples, deprived 
the troubadours of their most eminent patrons. An attempt was made 
in the next century to revive them, by distributing prizes for the best 
composition in the Floral Games of Toulouse, which have sometimes 
been erroneously referred to a higher antiquity. This institution per- 
haps still remains ; but, even in its earliest period, it did not establish 
the name of any Provencal poet. Nor can we deem those fantastical 
solemnities, styled Courts of Love, where ridiculous questions of meta- 
physical gallantry were debated by poetical advocates, under the 
presidency and arbitration of certain ladies, much calculated to bring 
forward any genuine excellence. They illustrate, however, what is 


1 Gregorius, cognomento Bechada, de Castro de Turribus, professione miles, subtilissimi 
ingenii vir, aliquantulum imbutus literis, horum gesta preeliorum materna lingua rythme 
vulgari, ut populus pleniter intelligeret, ingens volumen decenter composuit, et ut vera et 
faceta verba proferret, duodecim annorum spatium super hoc opus operam dedit. Ne verd 
velesceret propter verbum vulgare, non sine przecepto episcopi Eustorgii, et consilio Gaubertf 
Normanni hoc opus aggressus est. I transcribe this from M. Heeren’s Essai sur les Croi 
sades; whose reference is to Labbé, Bibliotheca nova MSS. 
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more immediately my own object, the general ardour for poetry, and 
the manners of those chivalrous ages.1 : 

The great reputation acquired by the troubadours, and panegyrics 
lavished on some of them by Dante and Petrarch, excited a curiosity _ 
among literary men, which has been a good deal disappointed by 
further acquaintance. An excellent French antiquary of the last age, 
La Curne de St Palaye, spent great part of his life in accumulating 
manuscripts of Provengal poetry, very little of which had ever been 
printed. Translations from part of this collection, with memorials of 
the writers, were published by Millot; and we certainly do not often 
meet with passages in his three volumes which give us any poetical 
pleasure. Some of the original poems have since been published, and 
the extracts made from them by the recent historians of southern 
literature are rather superior. The troubadours chiefly confined them- 
selves to subjects of love, or rather gallantry, and to satires (sirventes), 
which are sometimes keen and spirited. No romances of chivalry, 
and hardly any tales are found among their works. There seems a 
general deficiency of imagination, and especially of that vivid descrip- 
tion which distinguishes works of genius in the rudest period of society. 
In the poetry of sentiment, their favourite province, they seldom attain 
any natural expression, and consequently produce no interest. I speak 
of course on the presumption that the best specimens have been ex- 
hibited by those who have undertaken the task. It must be allowed, 
however, that we cannot judge of the troubadours at a greater disad- 
vantage than through the prose translations of Millot. Their poetry 
was entirely of that class which is allied to music, and excites the 
fancy or feelings rather by the power of sound than any stimulancy of 
imagery and passion. Possessing a flexible and harmonious language, 
they invented a variety of metrical arrangements, perfectly new to the 
nations of Europe. The Latin hymns were striking but monotonous, 
the metre of the northern French unvaried : but in Provengal poetry 
almost every length of verse, from two syllables to twelve, and the 
most intricate disposition of rhymes were at the choice of the trouba- 
dour, The canzoni, the sestine, all the lyric metres of Italy-and Spain, 
were borrowed from his treasury. With such a command of poetical 
sounds, it was natural that he should inspire delight into ears not yet 
rendered familiar to the artifices of verse; and even now the frag- 
ments of these ancient lays, quoted by M. Sismondi and M. Ginguené, 
seem to possess a sort of charm that has evaporated in translation. 
Upon this harmony, and upon the facility with which mankind are 
apt to be deluded into an admiration of exaggerated sentiment in 
poetry, they depended for their influence. And, however vapid the 
songs of Provence may seem to our apprehensions, they were un- 
doubtedly the source from which poetry for many centuries derived a 
great portion of its habitual language.” 

1 For the Courts of Love, see De Sade, Vie de Pétrarque, Le Grand, Fabliaux, Roquefort, 
Etat de la Poésie Frangois. I have never had patience to look at the older writers who have 
treated this tiresome subject. _ It is a satisfaction to reflect that the country which has pro- 
duced more eminent and original poets than any other has never been infected by the fop- 
peries of academies and their prizes. Such an institution as the Society degli Arcadi could 
at no time have endured public ridicule in England for a fortnight. 


2 Two very modern French writers, M. Ginguené and M. Sismondi, have revived the 
poetical history of the troubadours. To them, still more than to Millot and Tiraboschi, J 
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It has been maintained by some antiquaries that the northern 
romance, or what we properly call French, was not formed until the 
tenth century, the common dialect of all France having previously 
resembled that of Languedoc. This hypothesis may not be indisput- 
able ; but the question is not likely to be settled, as scarcely any 
written specimens of romance, even of that age, have survived. In 
the eleventh century, among other more obscure productions, both in 
prose and metre, there appears what, if unquestioned as to authenticity, 
would be a valuable monument of this language, the laws of William 
the Conqueror. These are preserved in a manuscript of Ingulfus’s 
History of Croyland, a blank being left in other copies where they 
should be inserted. They are written in an idiom so far removed from 
the Provengal, that one would be disposed to think the separation be- 
tween these two species of romance of older standing than is commonly 
allowed. But it has been thought probable that these laws, which in 
fact were a mere repetition of those of Edward the Confessor, were 
originally published in Anglo-Saxon, the only language intelligible to 
the people, and translated at a subsequent period, by some Norman 
monk into French. This, indeed, is not quite satisfactory, as it would 
have been more natural for such a transcriber to have rendered them 
into Latin; and neither William nor his successors were accustomed 
to promulgate any of their ordinances in the vernacular language ot 
England. 

The use of a popular language became more common after the year 
1100, ‘Translations of some books of Scripture and acts of saints 
were made about that time, or even earlier, and there are French ser- 
mons of St Bernard, from which extracts have been published, in the 
royal library at Paris. In 1126, a charter was granted by Louis 
VI. to the city of Beauvais in French.? Metrical compositions 
are in general the first literature of a nation, and even if no distinct 
proof could be adduced, we might assume their existence before the 
twelfth century. There is, however, evidence, not to mention the 
fragments printed by Le Beeuf, of certain lives of saints translated into 
French verse by Thibault de Vernon, a canon of Rouen, before the 
middle of the preceding age. And we are told that Taillefer, a Nor- 
man minstrel, recited a song or romance on the deeds of Roland, be- 


would acknowledge my obligations for the little I have learned in respect of this forgotten 

school of poetry. Notwithstanding, however, the heaviness of Millot’s work, a fault not im- 
utable to himself, though Ritson, as I remember, calls him in his own polite style, ‘‘a block- 
ead,” it will always be useful to the inquirer into the manners and opinions of the middle 

ages, from the numerous illustrations it contains of two general facts—the extreme dissolute- 

nee of morals among the higher ranks, and the prevailing animosity of all classes against 
¢ clergy. 

tLe Bocuf has published some poetical fragments of the tenth century ; and the Benedictines 
quote part of a charter as old as 940, in romance. But that antiquary, ina memoir printed 
in the seventeenth volume of the Academy of Inscriptions, which throws more light on the 
infancy of the French language than anything within my knowledge, says only that the ear- 
liest specimens of verse in the royal library are of the eleventh century az plus tard, p. 717. 
M. de la Rue is said to have found some poems of the eleventh century in the British 
Museum. Roquefort, Etat dela Poésie Frangoise. Le Bceuf’s fragment may be found in 
this work. It seems nearer to the Provencal than the French dialect. 

2 Mabillon speaks of this as the oldest French instrument he had seen. But the Bene- 
digtins quote some of the eleventh century. This charter is supposed by the authors of 
Nouveau Traité de Diplomatique to be translated from the Latin. French charters, they 
say, are not common before the age of Louis IX. ; and this is confirmed by those published 
in Martenne’s Thesaurus Anecdotorum, which are very commonly in French from his reign, 
but hardly ever before. 
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fore the army of his countrymen, at the: battle of Hastings in 1066. 
Philip de Than, a Norman subject of Henry I., seems to be the earliest 
poet, whose works as well as name have reached us, unless we admit a 
French translation of the work of one Marbode upon precious stones 
to be more ancient! This de Than wrote a set of rules for compu- 
tation of time, and an account of different calendars. A happy theme 
for inspiration without doubt! Another performance of the same 
author is a treatise on birds and beasts, dedicated to Adelaide, queen 
of Henry I. But a more famous votary of the muses was Wace, a 
native of Jersey, who, about the beginning of Henry II.’s reign, turned 
Geoffrey of Monmouth’s history into French metre. Besides this 
poem, called le Brut d’Angleterre, he composed a series of metrical 
histories, containing the transactions of the dukes of Normandy, 
from Rollo, their great progenitor, who gave name to the Roman de 
Rou, down to his own age. Other productions are ascribed to Wace, 
who was at least a prolific versifier, and if he seem to deserve no 
higher title at present, has a claim to indulgence, and even to esteem, 
as having far excelled his contemporaries without any superior advan- 
tages of knowledge. In emulation, however, of his fame, several Nor- 
man writers addicted themselves to composing chronicles, or devo- 
tional treatises in metre. The court of our Norman kings was to the 
early poets in the Langue d’Oil what those of Arles and Toulouse were 
to the troubadours. Henry I. was fond enough of literature to obtain 
the surname of Beauclerc; Henry II. was more indisputably an 
encourager of poetry ; and Richard I. has left compositions of his own 
in one or other (for the point is doubtful) of the two dialects spoken in 
France.” 

If the poets of Normandy had never gone beyond historical and re- 
ligious subjects they would probably have had less claim to our atten- 
tion than their brethren of Provence. But a different and far more 
interesting species of composition began to be cultivated in the latter 
part of the twelfth century. Without entering upon the controverted 
question as to the origin of romantic fictions, referred by one party to 
the Scandinavians, by a second to the Arabs, by others to the natives 
of Britany, it is manifest that the actual stories upon which one early 
and numerous class of romances was founded are related to the 
traditions of the last people. These are such as turn upon the fable 
of Arthur ; for though we are not entitled to deny the existence of such 
a personage, his story seems chiefly the creation of Celtic vanity. 
Traditions current in Britany, though probably derived from this 
island, became the basis of Geoffrey of Monmouth’s Latin prose, 
which, as has been seen, was transfused into French metre by Wace. 
The vicinity of Normandy enabled its poets to enrich their narratives 
with other Armorican fictions, all relating to the heroes who had sur- 


1 Ravaliere doubts the age of this translation. ; 

2 Millot says, that Richard’s sirventes (satirical songs) have appeared in French, as well aa 
Provengal, but that the former is probably a translation. Yet I have met with no writer who 
quotes them in the latter language, and M. Ginguené, as well as Le Grand d’Aussy, con: 
sider Richard as a trouveur. 

3 This derivation of the romantic stories of Arthur, which Le Grand d’Aussy ridiculously 
attributes to the jealousy entertained by the English of the renown of Charlemagne, is stated 


In 2 very perspicuous and satisfactory manner by Mr Ellis in his Specimens of Early English 
Metrical Romances. 


: ' 
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rounded the table of the son of Uther. An equally imaginary history 
of Charlemagne gave rise to a new family of romances. The authors 
of these fictions were called Trouveurs, a name obviously identical 
with that of Troubadours. But, except in name, there was no resem- 
_blance between the minstrels of the northern and southern dialects. 
The invention of one class was turned to description, that of the other 
to sentiment ; the first were epic in their form and style, the latter | 
almost always lyric. We cannot perhaps give a better notion of their 
dissimilitude than by saying that one school produced Chaucer, and 
the other Petrarch. Besides these romances of chivalry, the trouveurs 
displayed their powers of lively narration in comic tales or fabliaux, 
(a name sometimes extended to the higher romance,) which have aided 
the imagination of Boccaccio and la Fontaine. These compositions 
are certainly more entertaining than those of the troubadours ; but, 
contrary to what I have said of the latter, they often gain by appear- 
ing in a modern dress. Their versification, which doubtless had its 
charm, when listened to around the hearth of an ancient castle, is very 
languid and prosaic, and suitable enough to the tedious prolixity into 
which the narrative is apt to fall ; and though we find many sallies of 
that arch and sprightly simplicity which characterises the old lan- 
guage of France as well as England, it requires, upon the whole, a 
factitious taste to relish these Norman tales, considered as poetry in the 
higher sense of the word, distinguished from metrical fiction. 

A manner very different from that of the fabliaux was adopted in 
the Roman de la Rose, begun by William de Noris about 1250, and 
completed by John de Meun half a century later. This poem, which 
contains about sixteen thousand lines in the usual octo-syllable verse, 
from which the early French writers seldom deviated, is an allegorical 
vision, wherein love, and the other passions or qualities connected with 
it, pass over the stage, without the intervention, I believe, of any less 
abstract personages. Though similar allegories were not unknown t', 
the ancients, and, which is more to the purpose, may be found in other 
productions of the thirteenth century, none had been constructed so 
elaborately as that of the Roman de la Rose. Cold and tedious as we 
now consider this species of poetry, it originated in the creative power 
of imagination, and appealed to more refined feeling than the com- 
mon metrical narratives could excite. This poem was highly popular 
in the middle ages, and became the source of those numerous alle- 
gories which had not wholly ceased in the seventeenth century. 

_ The French language was employed in prose as well as in metre. 
Indeed it seems to have had almost an exclusive privilege in this re- 
spect. The language of Oil, says Dante, in his treatise on vulgar speech, 
prefers its claim to be ranked above those of Oc and Si, (Provengal and 
Italian,) on the ground, that all translations or compositions in prose 
have been written therein, from its greater facility and grace; such as the 
books compiled from the Trojan and Roman stories, the delightful fables 
about Arthur, and many other works of history and science.’ I have 


1 Dante’s words, biblia cum Trojanorum Romanorumque gestibus compilata, seem to bear 
no other meaning than what I have given. But there may be a doubt whether biblia is ever 
used except for the Scriptures ; and the Italian translator renders it: cioé la bibbia, i fatti 
de i Trojani, e de i Romani. In this case something is wrong in the original Latin, and 
Dante will have alluded to the translations of parts of Scripture made into French, as men- 
tioned in the text. 2A 


370 Ville Hardouin, the Father of French Prose. : 
mentioned already the sermons of St Bernard, and translations from 
Scripture. The laws of the kingdom of Jerusalem purport to; have 
been drawn up immediately after the first crusade ; and though their 
language has been materially altered, there seems no. doubt that they 
were originally compiled in French.t_ Besides some charters, there are 
said to have been prose romances before the year 1200.2 Early in the 
next age, Ville Hardouin, seneschal of Champagne, recorded the. cap- 
ture of Constantinople in the fourth crusade, an expedition, the glory 
and reward of which he had personally shared, and,.as every original 
work of prior date has either perished, or is of small importance, may 
be deemed the father of French prose. The establishments of St Louis, 
and the law treatise of Beaumanoir, fill up the interval of the thirteenth 
century, and before its conclusion, we, must. suppose the, excellent 
memoirs of Joinville to have been composed, since they are dedicated 
to Louis X. in 1315, when the author could hardly be less than ninety 
years of age. Without prosecuting any farther the history of’ French 
literature, I will only mention the translations of Livy and Sallust, 
made in the reign and by the order of John, with those of Caesar, Sue- 
tonius, Ovid, and parts of Cicero, which are due to his successor, 
Charles V.3 ; Les 

I confess myself wholly uninformed as to the original formation of 
the Spanish language, and as'to the epoch of its separation into the 
two principal dialects of Castile and Portugal or Gallicia ;* nor should 
I perhaps have alluded to the literature of that peninsula, were.it not 
for a remarkable poem which shines out among the minor lights. of 
those times. This is.a metrical life of the Cid Ruy Diaz, written in a 
barbarous style and with the rudest inequality of measure, but with a 
truly Homeric warmth and vivacity of delineation. It is much to be 
regretted that the authors name has. perished, but its date seems to be 
not later than the middle of the twelfth century, while the. hero’s 
actions were yet recent, and before the taste of Spain had been. cor- 
rupted by the Provencal troubadours, whose extremely different man- 
ner would, if it did not pervert the poet’s genius, at least have impeded 
his popularity. A very competent judge has pronounced the poem of 


'l The Assises de Jérusalem have undergone two revisions; one, in 1250, by order-of John 
d’Ibelin, count of Jaffa, and a second in 1369, by sixteen commissioners chosen by the 
states of the kingdom of Cyprus. Their language seems to be such as might be expected 
from the time of the former revision. ase 
~ 2 Several prose romances were written or translated from the Latin about 1170, and after- 
wards. Mr Ellis seems inclined to dispute their antiquity. But, besides the authoritieg of 
La Ravaliére and Tressan, the latter of which is not worth much, a late very extensively in- 
formed writer seems to have put this matter out of doubt. Roquefort Flamericourt, Etat de 
la Poésie Frangaise dans les 12me et 13me siécles. Paris, 1815. Fi 

3 Charles V. had more learning than most princes of his time. Christine de Pisan, a lady 
who has written memoirs, or rather an eulogy of him, says that his father le fist introdire en 
lettres moult suffisamment, et tant que competemment entendoit son Latin, et souffisamment 
sreniett les regles de grammaire ; la quelle ae pleust a dieu qu’ainsi fust accoutumée entre 

es princes. 

£ The earliest Spanish that I remember to have seen is an instrument in Martenne, the 
date of which is 1095. Persons more conversant with the antiquities of that country may 
possibly go farther back. Another, of 1z0x, is published in Marina. It is in a Vidimus 

y Peter the Cruel ; and cannot, I presume, have been a translation from the Latin. Yet the 
editors of Nouveau Tr. de Diplom. mention a charter of 1243 as the earliest they are acquainted 
with in the Spanish language. ; 

Charters in the German language, according to the same work, first appear in the time of 
the emperor Rodolph after 1272, and became usual in the next century. But Struvius men- 
tions an instrument of 1235 as the earliéstin German. orp. Hist. Ger. 
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the Cid to be “decidedly and beyond comparison the finest in the 
Spanish language.” It is at least superior to any that was written in 
Europe before the appearance of Dante.! ; 

A strange obscurity envelops the infancy of the Italian language. 
Though it is certain that grammatical Latin had ceased to be em- 
ployed in ordinary discourse, at least from the time of Charlemagne, 
we have not a single passage of undisputed authenticity, in the current 
idiom, for nearly four centuries afterwards. Though Italian phrases are 
mixed up in the barbarous jargon of some charters, not an instrument 
is extant in that language before the year 1200; unless we may reckon 
one in the Sardinian dialect, (which, I believe, was rather Provincial 
than Italian,) noticed by Muratori. Nor is there a vestige of Italian 
poetry older than a few fragments of Ciullo d’Alcamo, a Sicilian, who 
must have written before 1193, since he mentions Saladin as then 
_ living. This may strike us as the more remarkable, when we consider 

the political circumstances of Italy in the eleventh and twelfth cen- 
turies. From the struggles of her spirited republics against the 
emperors, and their internal factions, we might, upon all general 
reasoning, anticipate the early use and vigorous cultivation of their 
native language. Even if it were not yet ripe for historians and 
philosophers, it is strange that no poet should have been inspired with 
songs of triumph or invective by the various fortunes of his country. 
But, on the contrary, the poets of Lombardy became troubadours, and 
wasted their genius in Provengal love-strains at the courts of princes. 
The Milanese and other Lombard dialects were indeed exceedingly 
rude; but this rudeness separated them more decidedly from Latin, 
nor is it possible that the Lombards could have employed that lan- 
guage intelligibly for any public or domestic purpose. And indeed 
in the earliest Italian compositions that have been published, the new 
language is so thoroughly formed, that it is easy to infer a very long 
disuse of that from which it was derived. The Sicilians claim the 
glory of having first adapted their own harmonious dialect to poetry. 
Frederic II. both encouraged their art and cultivated it; among the 
very first essays of Italian verse we find his productions, and those of 
his chancellor Piero delle Vigne. Thus Italy was destined to owe the. 
beginnings of her national literature to a foreigner and-an enemy. 
These poems are very short and few; those ascribed to St Francis 
about the same time are hardly distinguishable from prose ; but after 
the middle of the thirteenth century, the Tuscan poets awoke to a 
sense of the beauties which their native language, refined from the 
impurities of vulgar speech,” could display ; and the genius of Italian 


~ 1 An extract from this poem was published in 1808 by Mr Southey, at the end of his 
“Chronicle of the Cid,” the materials of which it partly supplied, accompanied by an excel- 
lent version by a gentleman who is distinguished, among many other talents, for an unrivalled 
felicity in expressing the peculiar manner of authors whom he translates or imitates. M. Sis- 
mondi has given other passages in the third volume of his essay on Southern Literature. 
This popular and elegant work contains some interesting and not very common information 
as to the early Spanish poets in the Provengal dialect, as well as those who wrote in Cas- 
tilian. 
.’ * Dante, in his treatise De vulgari Eloquentia, reckons fourteen or fifteen dialects spoken 
in different parts of Italy, all of which were debased by impure modes of expression. «But 
the “noble, principal, and courtly Italian idiom” was that which belonged to every city, and 
seemed to belong to none, and which, if Italy had a court, would be the language of that 
court. ” 

Allowing for the metaphysical obscurity in which Dante chooses wo envelop the subject, 


~ 
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jiterature was rocked upon the restless waves of the Florentine de- 
mocracy. Ricordano Malespini, the first historian, and nearly the 
first prose writer in Italian, left memorials of that republic down to 
the year 1281, which was that of his death, and it was continued by 
Giacchetto Malespini to 1286. These are little inferior in purity of 
style to the best Tuscan authors; for it is the singular fate of that 
language to have spared itself all intermediate stages of refinement, 
and starting the last in the race, to have arrived almost instantane- 
ously at the goal. There is an interval of not much more than half a 
century between the short fragment of Ciullo d’Alcamo mentioned 
above, and the poems of Guido Guinizzelli, Guitone d’Arezzo, and 
Guido Cavalcante ; which, in their diction and turn of thought, are 
sometimes not unworthy of Petrarch.! 

But at the beginning of the next age arose a much greater genius, 
the true father of Italian poetry, and the first name in the literature of. 
the middle ages. This was Dante, or Durante Alighieri, born in 1265, 
of a respectable family at Florence. Attached to the Guelf party, 
which had then obtained a final ascendency over its rival, he might justly 
promise himself the natural reward of talents under a free government, 
public trust and the esteem of his compatriots. But the Guelfs unhap- 
pily were split into two factions, the Bianchi and the Neri, with the for- 
mer of whom, and, as it proved, the unsuccessful side, Dante was 
connected. In 1300, he filled the office of one of the Priori, or chief 
magistrates at Florence; and having manifested in this, as was alleged, 
some partiality towards the Bianchi, a sentence of proscription passed 
against him about two years afterwards, when it became the turn of 
the opposite faction to triumph. Banished from his country, and baffled 
in several efforts of his friends to restore their fortunes, he had no re- 
source but at the courts of the Scalas at Verona, and other Italian 
princes, attaching himself in adversity to the imperial interests, and 
tasting, in his own language, the bitterness of another’s bread.?. In 
this state of exile he finished, if he did not commence, his great poem, 
the Divine Comedy ; a representation of the three kingdoms of futurity, 
Hell, Purgatory, and Paradise, divided into one hundred cantos, and 
containing about fourteen thousand lines. He died at Ravenna in 
1321. 

Dante is among the very few who have created the national poetry 
this might perhaps be said at present. The Florentine dialect has its peculiarities, which 
distinguish it from the general Italian language, though these are seldom discerned by 
foreigners nor always by natives, with whom Tuscan is the proper denomination of their 
national tongue. 

* The style of the Vita Nuova of Dante, written soon after the death of his Beatrice, 
which happened in 1290, is hardly distinguishable by a foreigner from that of Machiavel or 
Castiglione. Yet so recent was the adoption of this language that the celebrated master of 
Dante, Brunetto Latini, had written his Ze¢sovo in French, and gives as a reason for it that it 
was a more agreeable and usual language than his own. Et se aucuns demandoit pourquoi 
chis livre est ecris en romans, selon la raison de France, pour chose que nous sommes ytalien, 
je diroie que ch’est pour chose que nous sommes en France; l’autre pour chose gue la par- 
leure en est plus delitable et plus commune a toutes gens. ‘There is said to be a manuscript 
history of Venice down to 1275 in the Florentine library, written in French by Martin de 


Canale, who says that he has chosen that language parceque la langue franceise cort parmi 
xe monde, et est la plus delitable a lire et a oir que nulle autre. 
2 Tu proverai si, (says Cacciaguida to him,) come s2 di sale 
Il pane altrui, e come é duro calle 
Tl scendere e ’] salir per altrui scale. 
—Paradis., Cant. 16, 
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of their country. For notwithstanding the polished elegance of some 
earlier Italian verse, it had been confined to amorous sentiments ; and 
it was yet to be seen that the language could sustain, for a greater 
length than any existing poem except the Iliad, the varied style of nar- 
ration, reasoning, and ornament. Of all writers, he is the most un- 
questionably original. Virgil was indeed his inspiring genius, as he 
declares himself, and as may sometimes be perceived in his diction ; 
but his tone is so peculiar and characteristic, that few readers would 
be willing at first to acknowledge any resemblance. He possessed, in 
an extraordinary degree, a command of language, the. abuse of which 
led to his obscurity and licentious innovations. No poet ever excelled 
him in conciseness, and in the rare talent of finishing his pictures by a 
few bold touches—the merit of Pindar in his better hours. How prolix 
would the stories of Francesca or of Ugolino have become in the hands 
of Ariosto, or of Tasso, or of Ovid, or of Spenser! This excellence 
indeed is most striking in the first part of his poem. Having formed 
his plan so as to give an equal length to the three regions of his spi- 
ritual world, he found himself unable to vary the images of hope or 
beatitude, and the Paradise is a continual accumulation of descrip- 
tions, separately beautiful, but uniform and tedious. Though images 
derived from light and music are the most pleasing, and can be borne 
longer in poetry than any others, their sweetness palls upon the sense 
by trequent repetition, and we require the intermixture of sharper fla- 
vours. Yet there are detached passages of great excellence in this third 
part of Dante’s poem; and even in the long theological discussions 
which occupy the greater proportion of its thirty-three cantos, it is im- 
possible not to admire the enunciation of abstract positions with re- 
markable energy, conciseness, and sometimes perspicuity. The twelve 
first cantos of the Purgatory are an almost continual flow of soft and 
brilliant poetry. The seven last are also very splendid, but there is 
some heaviness in the intermediate parts. Fame has justly given the 
preference to the Inferno, which displays throughout a more vigorous 
and masterly conception ; but the mind of Dante cannot be thoroughly 
appreciated without a perusal of his entire poem. 

The most forced and unnatural turns, the most barbarous licences 
of idiom, are found in this poet, whose power of expression is, at other 
times, so peculiarly happy. His style is indeed generally free from 
those conceits of thought, which discredited the other poets of his 
country ; but no sense is too remote for a word which he finds conve- 
nient for his measure or his rhyme, It seems indeed as if he never 
altered a line on account of the necessity of rhyme, but forced another 
or perhaps a third into company with it. For many of his faults no 
sufficient excuse can be made. But it is candid to remember that - 
Dante, writing almost in the infancy of a language, which he contri- 
buted to create, was not to anticipate that words, which he borrowed 
from the Latin, and from the provincial dialects, would by accident, or 
through the timidity of later writers, lose their place in the classical 
idiom of Italy. If Petrarch, Bembo, and a few more, had not aimed 
rather at purity than copiousness, the phrases which new appear bar- 
barous, and are at least obsolete, might have been fixed by use in 
poetical language. 
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The great characteristic excellence or Dante is elevation of senti- 
ment, to which his compressed diction, and the emphatic cadences of 
his measure admirably correspond. We read him, not as an amusing 
poet, but as a master of moral wisdom, with reverence and awe. 
Fresh from the deep and serious, though somewhat barren studies of 
philosopy, and schooled in the severer discipline of experience, he 
has made of his poem a mirror of his mind and life, the register of his 
solicitudes and sorrows, and of the speculations in which he sought to 
escape their recollection. The banished magistrate of Florence, the 
disciple of Brunetto Latini, the statesman accustomed to trace the 
varying fluctuations of Italian faction, is for ever before our eyes.’ For 
this reason, even the prodigal display of erudition, which in an epic 
poem would be entirely misplaced, increases the respect we feel for 
the poet, though it does not tend to the reader's gratification, Except 
Milton, he is much the most learned of all the great poets, and, rela- 
tively to his age, far more learned than Milton. In one so highly 
endowed by nature, and so consummate by instruction, we may well 
sympathise with a resentment which exile and poverty rendered per- 
petually fresh. The heart of Dante was naturally sensible, and even 
tender ; his poetry is full of simple comparisons from rural life; and 
the sincerity of his early passion for Beatrice pierces through the veil 
of allegory which surrounds her. But the memory of his injuries pur- 
sues him into the immensity of eternal light; and, in the company of 
saints and angels, his stern, unforgiving spirit darkens at the name 
of Florence, 

This great poem was received in Italy with that enthusiastic admir- 
ation which attaches itself to works of genius only in ages ‘too rude to 
listen to the envy of competitors, or the fastidiousness of critics. Al- 
most every library in that country contains manuscript copies of the . 
Divine Comedy, and an account of those who have abridged or com- 
mented upon it would swell to a volume. It was thrice printed in the 
year 1472, and at least nine times within the fifteenth century. The 
city of Florence, in 1373, with a magnanimity which almost redeems her 
original injustice, appointed a public professor to read lectures upon 
Dante ; and it was hardly less honourable to the poet’s memory, that 
the first person selected for this office was Boccaccio. The universi- 
ties of Pisa and Piacenza imitated this example; but it is probable 
that Dante’s abstruse philosophy was often more regarded in their 
chairs, than his higher excellences. Italy, indeed, and all Europe, had 
reason to be proud of such a master. Since Claudian, there had been 
seen for nine hundred years no considerable body of poetry, except the 
Spanish poem of the Cid, of which no one had heard beyond the penin- 
sula, that could be said to pass mediocrity ; and we must go much far- 
ther back than Claudian to find any one capable of being compared 
with Dante. His appearance made an epoch in the intellectual history 
of modern nations, and banished the discouraging suspicion which long 
ages of lethargy had tended to excite, that nature had exhausted her 
fertility in the great poets of Greece and Rome. It was as if, at some 
of the ancient games, a stranger had appeared upon the plain, and 
thrown his quoit among the marks of former casts which tradition 
had ascribed to the demigods. But the admiration of Dante, though 
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it gave a general impulse to the human mind, did not produce imita- 
tors. I am unaware at least of any writer, in whatever language, who 
Can be said to have followed the’steps of Dante; I mean not so much 
in his subject, as in the character of his genius and style. His orbit 
is still all his own, and the track of his wheels can never be confounded 
with that of a rival.! 
. Inthe same year that Dante was expelled from Florence, a notary, 
by name Petracco, was involved in a similar banishment. Retired to 
Arezzo, he there became the father of Francis Petrarch. This great 
man shared, of course, during his early years, in the adverse fortune 
of his family, which he was invincibly reluctant to restore, according 
to his father’s wish, by the profession of jurisprudence. The strong 
bias of nature determined him to polite letters and poetry. These are 
seldom the fountains of wealth; yet they would perhaps have been 
such to Petrarch, if his temper could have borne the sacrifice of liberty 
for any worldly acquisitions, At the city of Avignon, where his parents 
had latterly resided, his graceful appearance and the reputation of his 
talents attracted one of the Colonna family, then bishop of Lombes, in 
Gascony. In him, and in other members of that great house, never so 
illustrious as in the fourteenth century, he experienced the union of 
patronage and friendship. This, however, was not confined to the 
Colonnas. Unlike Dante, no poet was ever so liberally and sincerely 
encouraged by the great; nor did any, perhaps, ever carry to that 
perilous intercourse a spirit more irritably independent, or more free 
from interested adulation. He praised his friends lavishly, because’he 
loved them ardently ; but his temper was easily susceptible of offence, 
and ‘there must have been much to tolerate in that restlessness and 
jealousy of reputation, which is, perhaps, the inevitable failing of a poet.? 
But everything was forgiven to aman who was the acknowledged boast 
of his age’ and ‘country. Clement VI. conferred one or two sinecure 
Deénefices upon’ Petrarch, and would probably have raised him to. a 
bishopric, ifhe had chosen to adopt the ecclesiastical profession. .But 
hhenever took orders, the clerical tonsure being a sufficient qualification 
for holding canonries. The same pope even afforded him the post of 
apostolical secretary, and this was repeated. by Innocent VI. I know 
not’ whether we should ascribe to magnanimity, or'to a politic motive, 
the behavicur of Clement VI. towards Petrarch, who had pursued a 
course as vexatious as possible to the Holy See. For not only he made 
1 The source from which Dante derived the:scheme and general idea of his poem has been 
a subject of inquiry in Italy, To his original mind one might have thought the sixth Auneid 
would have sufficed. But besides several legendary visions of the twelfth and thirteenth 
centuries, it seems ‘probable that hederived hints from the Tesoretto of his master in philo- 
sophical studies, Brunetto Latini. Ginguené. i 
There is an unpleasing proof of this quality in a letter to Boccaccio on Dante, whose 
merit he rather disingenuously extenuates ; and whose popularity evidently stung him to the 
‘quick. Yet we judge so ill of ourselves, that Petrarch chose envy as the vice from which of 
all others!he was most free. In his dialogue with St Augustin, he says, Quicquid libuerit, 
‘dicito;: modo me non accusesinvidie, Avc.. Utinam non tibi magis superbia quam invidia 
nocuisset'; mam hoc crimine, me judice, liber es, : De Contemptu Mundi. 
. Dhaveiread in some:modern book, but.know not where:to seek the passage, that Petrarch 
did not intend to allude to Dante in the letter:to Boccaccio’ mentioned above, but rather to 
Zanobia ‘Strata; a: contemporary Fldrentine. poet, whom, however forgotten at present, the 
-bad.tasté ofa party in’ criticism preferred to himself. Matteo Villani mentions them together 
sas vhestwougreat ornaments of his age. This conjecture seems probable, for some expressions 


ave notin the least applicable to Dante. But whichever was intended, the letter equally 
thow.. the rmt-ble humour of Petrarch. 
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the residence of the supreme pontiffs at Avignon, and the vices of their 
court, the topic of invectives, too well founded to be despised, but he 
had ostentatiously put himself forward as the supporter of Nicola di 
Rienzi in a project which could evidently have no other aim than to 
wrest the city of Rome from the temporal sovereignty of its bishop. 
Nor was the friendship and society of Petrarch less courted by the most 
respectable Italian princes ; by Robert, king of Naples, by the Visconti, 
the Correggi of Parma, the famous doge of Venice, Andrew Dandolo, 
and the Carrara family of Padua, under whose protection he spent the 
latter years of his life. Stories are related of the respect shown to him 
by men in humbler stations, which are, perhaps, still more satisfactory.} 
But the most conspicuous testimony of public esteem was bestowed by 
the city of Rome, in his solemn coronation, as laureate poet, in the 
capitol. This ceremony took place in 1341 ; and it is remarkable that 
Petrarch had at that time composed no works, which could, in our 
estimation, give him pretensions to so singular an honour. 

The moral character of Petrarch was formed of dispositions pecu- 
liarly calculated for a poet. An enthusiast in the emotions of love, of ' 
friendship, of glory, of patriotism, of religion, he gave the rein to all 
their impulses ; and there is not perhaps a page in his Italian writings 
which does not bear the trace of one or other of these affections. By 
far the most predominant, and that which has given the greatest 
celebrity to his name, is his passion for Laura. Twenty years of 
unrequitted and almost unaspiring love were lightened by song ; and 
the attachment, which, having long survived the beauty of its object,? 
seems to have at one time nearly passed from the heart to the fancy, 
was changed to an intenser feeling, and to a sort of celestial adoration, 
by her death. Laura, before the time of Petrarch’s first accidental 
meeting with her, was united in marriage with another ; a fact which, 
besides some more particular evidence, appears to me deducible from 
the whole tenor of his poetry.2 Such a passion is undoubtedly not 

1 A goldsmith of Bergamo, by name Henry Capra, smitten with an enthusiastic love of 
letters, and of Petrarch, earnestly requested the honour of a visit from the poet. The house 
of this good tradesmen was full of representations of his person, and of inscriptions with his 
name and arms. No expense had been spared in copying all his works as they appeared. 
He was received by Capra with a princely magnificence, lodged in a chamber hung with 
purple, anda splendid bed in which no one before or after him was permitted to sleep. 
Goldsmiths, as we may judge by this instance, were opulent persons; yet the friends of Pet- 
rarch dissuaded him from this visit, as derogatory to his own elevated station. ; 

* See the beautiful sonnet, Erano i capei d’ oro all’ aura sparsi. In a famous passage of 
his Confessions, he says: Corpus illud egregium morbis et crebris partubus exhaustum, mul- 
tum pristini vigoris amisit. Those who maintain the virginity of Laura are forced to read 
perturbationibus instead of Zartubus. Two manuscripts in the royal library of Paris have 
the contraction Atbus, which leaves the matter open to controversy. De Sade contends, 
that “‘crebris” is less applicable to “‘ perturbationibus” than to “partubus.” I do not know 
that there is much in this; but I am clear that corpus exhaustum partubus is much the more 
elegant Latin expression of the two. 

% The Abbé de Sade, in those copious memoirs of the life of Petrarch, which illustrate in an 
agreeable though rather prolix manner the civil and literary history of Provence and Italy in 
the fourteenth century, endeavoured to establish his own descent from Laura, as the wife of 
Hugues de Sade, and born in the family de Noves. This hypothesis has since been received 
with general acquiescence by literary men; and Tiraboschi in particular, whose talent lay in 
these petty biographical researches, and who had a prejudice against everything that came 
from France, seems to consider it as decisively proved. — But it has been called in question in 
a modern publication by the late lord Woodhouselee. I shall not offer any opinion as to the 
identity of Petrarch’s mistress with Laura de Sade ; but the main position of lord W.’s essay, 


that Laura was an unmarried woman, and the object of an honourable attachment in her 
lover, seems irreconcilable with the evidence that his writings supply. 1. Thereisno passage 
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_ capable of a moral defence ; nor would I seek its palliation so much in 
the prevalent manners of his age, by which, however, the conduct of 
even good men is generally not a little influenced, as in the infirmity 
of Petrarch’s character, which induced him both to obey and to justify 
the emotions of his heart. The lady too, whose virtue and prudence 
we are not to question, seems to have tempered the light and shadow 
of her countenance so as to preserve her admirer from despair, and 
consequently to prolong his sufferings and servitude. 

The general excellences of Petrarch are his command over the music 
of his native language. his correctness of style, scarcely two or three 
words that he has used having been rejected by later writers, his ex- 
quisite elegance of diction, improved by the perpetual study of Virgil ; 


in Petrarch, whether of poetry or prose, that alludes to the virgin character of Laura, or gives 
her the usual appellations of unmarried women, puella in Latin, or donzella in Italian; even 
in the Trionfo della Castita, where so obvious an opportunity occurred. Yet this was natu- 
rally to be expected from so ethereal an imagination as that of Petrarch, always inclined to 
invest her with the halo of celestial purity. We know how Milton took hold of the mystical 
notious of virginity ; notions more congenial to the religion of Petrarch than his own:— 


Quod tibi perpetuus pudor, et sine labe juventas 

Pura fuit, quod nulla tori libata voluptas, 

En etiam tibi virginei servantur honores. 

—Epitaphium Damonis. 
2. The coldness of Laura towards so passionate and deserving a lover, if no insurmountable 
obstacle intervened during his twenty years of devotion, would be at least a mark that his 
attachment was misplaced, and show him in rather a ridiculous light. It is not surprising 
that persons believing Laura to be unmarried, as seems to have been the case with the Italian 
commentators, should have thought his passion affected and little more than poetical. But 
upon the contrary supposition, a thread runs through the whole of his poetry, and gives it 
consistency. A love on the one side, instantaneously conceived, and retained by the sus- 
ceptibility of a tender heart and ardent fancy; nourished by slight encouragement, and 
seldom. presuming to hope for more ; a mixture of prudence and coquetry on the other, kept 
‘within bounds either by virtue or by the want of mutual attachment, yet not dissatisfied with 
fame more brilliant and flattery more refined than had ever before been the lot of woman— 
these are surely pretty natural circumstances, and such as do not render the story less intel- 
ligible. Unquestionably, such a passion is not innocent. But lord Woodhouselee, who is 
so much scandalised at it, knew little, one would think, of the fourteenth century. His 
standard is taken, not from Avignon, but from Edinburgh, a much better place, no doubt, 
and where the moral barometer stands at a very different altitude. In one passage he 
carries his strictness to an excess of prudery. From all we know of the age of Petrarch, 
the only matter of astonishment is the persevering virtue of Laura. ‘The troubadours 
boast of much better success with Provengal ladies. 3. But the following passage from 
Petrarch’s dialogues with St Augustin, the work, as is well known, where he most un- 
bosoms himself, will leave no doubt, I think, that his passion could not have been 
aes consistently with honour. At mulier ista celebris, quam tibi certissimam ducem 
ngis, ad superos cur non hesitantem trepidumque direxerit, et qucd cecis fieri solet, 
manu apprehensum non tenuit, qud et gradiendum foret admonuit? Prtr. Fecit hoc illa 
quantum potuit. Quid enim aliud egit, cum nullis mota precibus, nullis victa blanditiis, 
muliebrem tenuit decorem, et adversus suam semel et meam etatem, adversus multa 
et varia que flectere adamantium spiritum debuissent, inexpugnabilis et firma perman- 
sit? Profectd animus iste foemineus quid virum decuit admonebat,: prestabatque ne in 
sectando pudicitie studio, ut verbis utar Senecz, aut exemplum aut convitium deesset ; 
ostremd cum lorifragum ac pracipitem videret, deserere maluit potius quam sequi. AuGusT. 

is igitur aliquid interdum voluisti, quod supra negaveras. At iste vulgatus amantium, 
vel, ut dicam verius, amentium furor est, ut omnibus meritd dici possit: volo nolo, nolo volo. 
Vobis ipsis quid velitis, aut nolitis, ignotum est. Prt. Invitus in laquem offendi. Si quid 
tamen olim aliter forte voluissem, amor zetasque coégerunt ; nunc quid velim et cupiam scio, 
firmavique jam tandem animum labentem ; contra autem illa propositi tenax et semper una 
permansit, quare constantium foemineam quod magis intelligo, magis admiror: idque sibi con- 
silium fuisse, si unquam debuit, gaudeo nunc et gratias ago. AuG. Semel fallenti, non 
facile rursus fides habenda est: tu prius mores atque habitum, vitamque mutavisti, quam 
animum mutdasse persuadeas ; mitigatur forte si tuus leniturque ignis, extinctus non est. Tu 
vero qui tartum dilectioni tribuis, non animadvertis, illam absolvendo, quantum te ipse con- 
demnas ; illam fateri libet fuisse sanctissimam, dum te insanum scelestumque fateare. De 
Contemptu Mundi. 
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but far above all, that tone of pure and melancholy sentiment which has 
something in it unearthly, and forms a strong contrast to the amatory 
poems of antiquity. Most of these are either licentious or uninterest- 
ing ; and those of Catullus, a man endowed by nature with deep and 
serious sensibility, and a poet, in my opinion, of greater and more 
varied genius than Petrarch, are contaminated, above all the rest, with 
the most degrading grossness. Of this there is not a single instance 
in the poet of Vaucluse ; and his strains, diffused and admired as they 
have been, may have conferred a benefit that criticism cannot esti- 
mate, in giving elevation and refinement to the imaginations of youth. 
The great defect of Petrarch was his want of strong original concep- 
tion, which prevented him from throwing off the affected and-over- 
strained manner of the Provencal troubadours, and of the earlier 
Italian poets. Among his poems, the Triumphs are perhaps superior 
to the Odes, asthe latter are to the Sonnets; and of the latter, those 
written subsequently to the death of Laura are in general the ‘best. 
But that constrained and laborious. measure cannot equal the graceful 
flow of the canzone, or the vigorous compression of the terza rima. 
The Triumphs have also a claim to superiority, as the only poetical 
composition of Petrarch that extends to any considerable length. 
They are in some degree, perhaps, an imitation of the, dramatic Mys- 
teries, and form at least the earliest specimens of a kind of poetry not 
uncommon in later times, wherein real and allegorical personages are 
intermingled in a masque or scenic representation. 6 o. 
None of the principal modern languages was so late in:its formation, 
or in its application 'to the purposes of literature, as the English... This 
arose, as is well-known, out ofthe Saxon branch of the: great ‘Teutonic 
stock, spoken’ in: England till after the Conquest. ’ From this:mother 
dialect, our English differs less. in respect of etymology than of syntax, 
idiom, ‘and flexion: In so gradual a transition as:probably took place, 
and one so sparingly marked by any existing evidence, we cannot well 
assign.a definite origin to our present language. The question of.iden- 
tity is almost as perplexing in languages as in individuals. “But, in'the 
reign of Henry II., a version of Wace’s poem of Burt, by one Layamon, 
a priest of Ernly'upon Severn, exhibits, as it were, the chrysalis ofthe — 
English language, in which he can as little be said to have written, as 
in Anglo-Saxon.!. Very soon afterwards, the new formation. was 
‘better developed ; and some metrical pieces, referred by critics to the 
earlierpart of the thirteenth century, differ but little from our legiti- 
mate ‘grammar. About the beginning of Edward I.’s' reign, Robert, a 
monk, of Gloucester, composed a metrical chronicle ftom the ‘history of 
Geoffrey ‘of ‘Monmouth, which he continued to his.own time. This 
work, with a similar chronicle of Robert Manning, a monk of Brunne 
(Bourne). in Lincolnshire, nearly thirty years, later, stand: at the head 
of our English poetry. © The romance “of “Sir Tristrem,: ‘ascribed«to. 
Thomas of.Erceldoune, surnamed the Rhymer, a Scottish‘; ninstrel, 
has. recently laid claim: to» somewhat higher antici a lie ae 
teenth century, a great ‘number of metrical romances were translated 






4 i t i ty ih enplaa? fun , 
1 A: sufficient extract from this work,.of Layamon has, been published by Mr Ellis.in his 
porate ot early English poetry. It contains, he observes, no word whic Weare under 
the necessity of ascribing to a French origin. oe 
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from the French. ‘It requires no small portion of indulgence to speak 
favourably of any of these early English productions. A poetical line 
may no doubt occasionally be found ; but in general the narration is 
as heavy and prolix as the versification is unmusical.! The first Eng-— 
lish writer, who can be read with approbation, is William Langland, 
the author of Piers Plowman’s Vision, a severe satire upon the clergy, 
Though his measure is more uncouth than that of his predecéssors, 
there is real energy in his conceptions, which he caught not from the 
chimeras of knight-errantry, but from the actual manners and opin- 
ions of his time. 3. 

The very slow progress of the English language, as an instrument 
of literature, is chiefly to be ascribed to the effects of the Norman con- 
quest, in degrading the native inhabitants, and transferring all power 
and riches to foreigners. . The barons, without perhaps one exception, 
and a large proportion of the gentry, were of French descent, and. pre- 
served among themselves the speech of their fathers. This continued 
much longer than we should naturally have expected ; even after the 
loss of Normandy had snapped the thread of French connexions, and 
they began to pride themselves in the name of Englishmen, and-in the 
inheritance of traditionary English privileges. Robert of Gloucester 
has a remarkable passage, which proves that, in his time, somewhere 
about 1270, the superior ranks continued to use the French language.? 
‘Ralph Higden, about the early part of Edward III.’s reign, though his 
expressions do not go the same length, asserts, that “‘ gentlemen’s 
children are taught to speak French, from the time they are rocked in 
their cradle ; and uplandish (country) or inferior men will liken them- 
selves to gentlemen, and learn with great business for to speak French, 
for to be the more told of.” Notwithstanding, however, this predo- 
minance of French among the higher class, I do not think that some 
modern critics are warranted in concluding that they were, in general, 
ignorant of the English tongue. Men living upon their estates among 
their tenantry, whom they welcomed in their halls, and whose assist- 
ance they were perpetually needing in war and civil frays, would 
hardly have permitted such a barrier to obstruct their intercourse. 
‘For we cannot, at the utmost, presume that French was so well known 
to the English commonalty in the thirteénth century, as English is at 
present to the same class in Wales and the Scottish Highlands. It 
may be remarked also, that the institution of trial by jury must have 
rendered a knowledge of English almost indispensable to those who 
administered justice. There is a proclamation of Edward I. in Rymer, 
where he endeavours to excite his subjects against the king of France 
by imputing to him the intention of conquering the country, and 
abolishing the English language, (linguam delere anglicanam,) and 
this is frequently repeated in the proclamations of Edward III. In 
his time, or perhaps a little before, the native language had become 


1 Warton printed copious extracts from some of these. Ritson gave several of them entire 
to the press. And Mr Ellis has adopted the only plan which could render them palatable, 
by intermingling short passages, where the original is rather above its usual mediocrity, with 
his own lively analysis. : ‘ sue 

2 The evidences of this general employment and gradual disuse of French in conversation 
and writing are collected by Tyrwhit, in a dissertation on the ancient English language, pre- 
fixed to the fourth volume of his edition of Chaucer’s Canterbury Tales; and by Ritson, in 
the preface to his metrical Romances, 
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more familiar than French in common use, even with the court and 
nobility. Hence the numerous translations of metrical romances, 
which are chiefly referred to his reign. An important change was 
effected in 1362 by a statute, which enacts that all pleas in courts of 
justice shall be pleaded, debated, and judged in English. But Latin 
was, by this act, to be employed in drawing the record; for there 
seems to have still continued a sort of prejudice against the use of 
English as a written language. The earliest English instrument 
known to exist is said to bear the date of 1343. There is one in Rymer 
of the year 1385. And there are not more than three or four entries in 
our own tongue upon the rolls of parliament before the reign of Henry 
VI., after whose accession its use becomes very common. Sir John 
Mandeville, about 1350, may pass.for the father of English prose, no 
original work being so ancient as his travels. But the translation of 
the Bible and other writings by Wicliffe, nearly thirty years afterwards, 
taught us the copiousness and energy of which our native dialect was 
capable; and it was employed in the fifteenth century by two writers 
of distinguished merit, Bishop Peacock and Sir John Fortescue. 

But the principal ornament of our English literature was Geoffrey 
Chaucer, who, with Dante and Petrarch, fills up the triumvirate of 
great poets in the middle ages. Chaucer was born in 1328, and his 
life extended to the last year of the fourteenth century. That rude 
and ignorant generation was not likely to feel the admiration of native 
genius as warmly as the compatriots of Petrarch; but he enjoyed the 
favour of Edward I1I., and still more conspicuously, of John duke of 
Lancaster ; his fortunes were far more prosperous than have usually 
been the lot of poets ; and a reputation was established beyond com- 
petition in his lifetime, from which no succeeding generation has 
withheld its sanction. I cannot, in my own taste, go completely 
along with the eulogies that some have bestowed upon Chaucer, who 
seems to me to have wanted grandeur, where he is original, both in 
conception and in language. But in vivacity of imagination and ease | 
of expression, he is above all poets of the middle time, and comparable 
perhaps to the greatest of those who have followed. He invented, or 
rather introduced from France, and employed with facility the regular 
iambic couplet ; and though it was not to be expected that he should 
perceive the capacities latent in that measure, his versification, to 
which he accommodated a very licentious and arbitrary pronuncia- 
tion, is uniform and harmonious.! It is chiefly, indeed, as a comic 
poet, and a minute observer of manners and circumstances, that 
Chaucer excels, In serious and moral poetry he is frequently languid 
and diffuse ; but he springs like Antzeus from the earth, when his 
subject changes to coarse satire, or merry narrative. Among his more 
elevated compositions, the Knight's Tale is abundantly sufficient to 
immortalise Chaucer, since it would be difficult to find anywhere a 
story better conducted, or told with more animation and strength of 
fancy. The second place may be given to his Troilus and Creseide, a 
beautiful and interesting poem, though enfeebled by expansion. But 

1 See ‘Tyrwhitt’s essay on the language and versification of Chaucer in the fourth volume 
of his edition of the Canterbury Tales. The opinion of this eminent critic has lately been 


controverted by Dr Nott, who maintains the versification of Chaucer to have been wholly 
founded on accentual and not syllabic regularity. 
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perhaps the most eminent, or at any rate the most characteristic testi- 

mony to his genius will be found in the Prologue to his Canterbury 

Tales ; a work entirely and exclusively his own, which can seldorn be 

said of his poetry, and the vivid delineations of which perhaps very 

_ few writers but Shakespeare could have equalled. As the first 
original English poet, if we except Langland, as the inventor of our 
‘most approved measure, as an improver, though with too much in- 
novation, of our language, and as a faithful witness to the manners of 
his age, Chaucer would deserve our reverence, if he had not also in- 
trinsic claims for excellences, which do not depend upon any collateral 
considerations. 

The last circumstance which I shall mention as having contributed 
to restore society from the intellectual degradation into which it had 
fallen during the dark ages is the revival of classical learning. The 
Latin language indeed, in which all legal instruments were drawn up, 
and of which all ecclesiastics availed themselves in their epistolary 
intercourse, as well as in their more solemn proceedings, had never 
ceased to be familiar. Though many solecisms and barbarous words 
occur in the writings of what were called learned men, they possessed 

a fluency of expression in Latin which does not often occur at present. 
During the dark ages, however, properly so called, or the period from 
the sixth to the eleventh century, it is unusual to meet with quotations, 
except from the Vulgate, or from theological writers. The study of 
Rome’s greatest authors, especially her poets, was almost forbidden. 
But a change took place in the course of the twelfth century. The 
polite literature, as well as the abstruser science of antiquity, became 
the subject of cultivation. Several writers of that age, in different 
parts of Europe, are distinguished more or less for elegance, though 
not absolute purity, of Latin style; and for their acquaintance with 
those ancients, who are its principal models. Such were John of 
Salisbury, the acute and learned author of the Policraticus, William of 
Malmsbury, Giraldus Cambrensis, Roger Hoveden, in England ; and 
in foreign countries, Otho of Frisingen, Saxo Grammaticus, and, the 
best perhaps of all I have named as to style, Falcandus, the historian 
of Sicily. In these we meet with frequent quotations from Livy, 
Cicero, Pliny, and other considerable writers of antiquity. The poets 
were now admired, and even imitated. All metrical Latin before the 
latter part of the twelfth century, so far as I have seen, is extremely 
bad ; but at this time, and early in the succeeding age, there appeared 
‘several versifiers, who aspired to the renown of following the steps of 
Virgil and Statius in epic poetry. Joseph Iscanus, an English- 
man, seems to have been the earliest of these ; his poem on the Trojan 
war containing an address to Henry II. He wrote another, entitled 
Antiocheis, on the third crusade, most of which has perished. The 
wars of Frederic Barbarossa were celebrated by Gunther in his Li- 
gurinus ; and not Jong afterwards, Guillelmus Brito wrote the Philip- 
pis, in honour of Philip Augustus, and Walter de Chatillon the 
Alexandreis, taken from the popular romance of Alexander. None of 
these poems, I believe, have much intrinsic merit ; but their existence 
is a proof of taste that could relish, though not of genius that could 
emulate antiquity. 

1 The following lines from the beginning of the eighth book of the Philippis seem a fair, or 
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In the thirteenth century there seems to have been some decline of 
classical literature, in consequence probably of the scholastic philo- 
sophy, which was then in its greatest vigour ; at least we do not find 
so many good writers as in the preceding age. But about the middle 
of the fourteenth, or perhaps a little sooner, an ardent zeal for the 
restoration of ancient learning began to display itself. The copying 
of books, for some ages slowly and sparingly performed in monasteries, 
had already become a branch of trade ;1 and their price was conse- 
quently reduced. Tiraboschi denies that the invention of making 
paper from linen rags is older than the middle of that century ; and 
although doubts may be justly entertained as to the accuracy of this 
position, yet the confidence with which so eminent a scholar advances 
it is at least a proof that paper manuscripts of an earlier date are very 
rare.2 Princes became far more attentive to literature when it was no 
longer confined to. metaphysical theology and canon law. I have 
already mentioned the translations from classical authors made by 
command of John and Charles V. of France. These French. transla- 

‘tions diffused some acquaintance with ancient history and learning 
among our own countrymen. The public libraries assumed a more 
respectable appearance. Louis IX. had formed one at Paris, in which » 
it does not appear that any work of elegant literature was found. At 


rather a favourable, specimen of these epics. But I am very superficially acquainted with 
any of them :— ’ 
Solverat interea zephyris melioribus annum 
Frigore depulso veris tepor, et renovari 
Coeperat et viridi gremio juvenescere tellus: 
Cum Rea leta Jovis rideret ad oscula mater, 
Cum jam post tergum Phryxi vectore relicto 
Solis Agenorei premeret rota terga.juvenci. 


The tragedy of Eccerinus, (Eccelin da Romano,) by Albertinus Mussatus, a Paduan, and 
author of a respectable history, deserves some attention, as’ the first attempt to revive the 
regular tragedy. It was written soon after 1300. The language by no means wants anima- 
tion, notwithstanding an unskilful conduct of the fable. 

1 Booksellers appear in the latter part of the twelfth century. Peter of Blois mentions a 
law-bvok which he had procured, a quodam publico mangone librorum. In the thirteenth 
century there were many copyists by occupation in the Italian universities. The number of 
these at Milan before the end of that age is said to have been fifty. But a very small propor- 
tion of their labour could have been devoted to purposes merely literary. By a variety of 
ordinances, the first of which bears date in 1275, the booksellers of Paris were subjected to 
the control of the university. The pretext of this was, lest erroneous copies should obtain 
circulation. And this appears to have been the original of those restraints upon the freedom 
of publication, which, since the invention of printing, have so much retarded the diffusion of 
truth by means of that great instrument. 

2 Muratori carries up the invention of our ordinary paper to the year 1000. But Tiraboschi 
contends that the paper used in manuscripts of so early an age was made from cotton rags, 
and, apparently from the inferior durability of that material, not frequently employed. The 
editors of Nouveau Traité de Diplomatique are of the same opinion, and doubt the use of 
linen paper before the year 1300: Meerman, well known as a writer upon the ,antiquities of 
printing, offered a reward for the earliest manuscript upon linen paper, and, in a treatise 
upon the subject, fixed the date of its invention between 1270 and 1300. But M. Schwandner 
of Vienna is said to have found in the imperial library a small charter bearing the date of 
1243 on such paper. Tiraboschi, if he had known this, would probably have maintained the 
paper to be made of cotton, which he says it is difficult to distinguish. He assigns the inven- 
tion of lines paper to Pace da Fabiano of Treviso. But more than one Arabian writer asserts 
the manufacture of linen paper to have been carried on at Samarcand early in the eighth 
century, having been brought thither from China. And what is more conclusive, Casiri posi- 
tively declares many manuscripts in the Escurial of the eleventh and twelfth centuries to be 
written on that substance. This authority appears much to outweigh the opinion of Tira- 
boschi in favour of Pace de Fabiano, who must perhaps take his place at the table of fabu- - 
lous: heroes with Bartholomew Schwartz and Flavio Gioja. But the material point, that 


eee was very little known in Europe till the latter part of the fourteenth century, remains 
as before. 


i 
1 


+ Libraries— Transcription of Manuscripts. 353 


te. beginning of the fourteenth century, only four classical manuscripts: 
existed in this collection ; of Cicero, Ovid, Lucan, and Boethius. The 
academical library of Oxford, in 1300, consisted of a few tracts kept in 
chests under St Mary’s church. That of Glastonbury Abbey, in 1240, 
contained four hundred volumes, among which were Livy, Sallust, 
Lucan, Virgil, Claudian, and other ancient writers. But no other, 
probably, of that.age was so numerous or so valuable. Richard of 
Bury, chancellor of England, and Edward III., spared no expense in 
collecting a library, the first perhaps that any private man had formed. 
But the scarcity of valuable books was still so great, that he gave the 
abbot of St Albans fifty pounds’ weight of silver for between thirty and 
forty volumes.! _Charles V. increased the royal library at Paris to 
nine hundred volumes, which the duke of Bedford purchased and 
transported to London, His brother Humphrey, duke of Gloucester, 
presented the university. of Oxford with six hundred books, which 
seem to, have been of extraordinary value, one hundred and twenty of 
them having been estimated at one thousand pounds. This indeed 
was in 1440, at which time such a library would not have. been thought 
remarkably numerous beyond the Alps,? but England had made com- 
paratively little progress in learning. Germany, however, was pro- 
bably still less advanced. Louis, Elector Palatine, bequeathed, in 
1421, his library to the university of Heidelberg, consisting of one 
hundred and fifty-two volumes. Eighty-nine of these related to theo- 
logy, twelve to. canon and civil law, forty-five to medicine, and, six to 
philosophy... ie 
Those. who first undertook to lay open the stores of ancient learning 
found incredible difficulties from the scarcity of manuscripts. So 
gross.and supine was the ignorance of the monks, within whose walls 
these treasures were concealed, that it was impossible to, ascertain, 
except: by indefatigable researches, the extent of what had been saved 
out of the great shipwreck of antiquity. To this inquiry. Petrarch 
devoted continual attention. _He spared no pains to preserve the 
remains of authors, who were perishing from neglect and:time. . This 
danger was by no means passed in the fourteenth century. A treatise 
of Cicero upon Glory, which had. been in his possession, was after- 
wards irretrievably lost. He declares that he had seen in his youth 
the works of Varro; but all his endeavours to recover these and the 


_ 1 Fifty-eight books were transcribed in this abbey under one abbot, about the year 1300, 
Every considerable monastery had a room, called Scriptorium, where this work was per- 
formed. More than eighty were transcribed at St Albans under Whethamstede, in the time 
of Henry VI. Nevertheless, we must remember, fist, that the far greater part of these 
books were mere monastic trash, or at least useless in our modern apprehension; secondly, 
that:it depended upon the character of the abbot, whether the scriptorium should be occupied 
or not. Every head of a monastery was not a Whethamstede. Ignorance and jollity, such 
as we find in Bolton Abbey, were their more usual characteristics. By the account books of 
this rich monastery, about the beginning of the fourteenth century, three books only appear 
to have been purchased in forty years. One of those was the Liber Sententiarum of Peter 
Lombard, which cost thirty shillings, equivalent to near forty pounds at present. 

2 Niccolo Niccoli, a private scholar, who contributed essentially to the restoration of ar- 
cient learning, bequeathed a library of eight hundred volumes to the republic of Florence, 
This Niccoli hardly published anything of his‘own; but earned a well-merited reputation by 
copying and correcting manuscripts. , In the preceding century, Colluccio Salutato had pro- 
cured 2% many as eight hundred volumes. 

3 He had lent it to a needy man of letters, who pawned the book which was never re 


goveres. 


384 Industry of Book Collectors in Fifteenth Century. 


second Decade of Livy were fruitless. He found, however, Quintilian, 
1n 1350, of which there was no copy in Italy. Boccaccio, and a man 
of less general fame, Colluccio Salutato, were distinguished in the same 
honourable task. The diligence of these scholars was not confined to 
searching for manuscripts. Transcribed by slovenly monks, or by 
ignorant persons who made copies for sale, they required the continual 
emendation of accurate critics. Though much certainly was left for 
the more enlightened sagacity of later times, we owe the first intel- 
ligible text of the Latin classics to Petrarch, Poggio, and their con- 
temporary labourers in this vineyard for a hundred years before the 
invention of printing. 

What Petrarch began in the fourteenth century was carried on by a 
new generation with unabating industry. The whole lives of Italian 
scholars in the fifteenth century were devoted to the recovery of manu- 
scripts and the revival of philology. For this they sacrificed their 
native language, which had made such surprising shoots in the pre- 
ceding age, and were content to trace, in humble reverence, the foot- 
steps of antiquity. For this, too, they lost the hope of permanent 
glory, which can never remain with imitators, or such as trim the lamp 
of ancient sepulchres. No writer, perhaps, of the fifteenth century, 
except Politian, can aspire at present even to the second class in a just 
marshalling of literary reputation. But we owe them our respect and 
gratitude for their taste and diligence. The discovery of an unknown 
manuscript, says Tiraboschi, was regarded almost as the conquest of 
a kingdom. The classical writers, he adds, were chiefly either found 
in Italy, or at least by Italians; they were first amended and first 
printed in Italy, and in Italy they were first collected in public libraries. 
This 1s subject to some exception when fairly considered; several 
ancient authors were never lost, and therefore cannot be said to have 
been discovered ; and we know that Italy did not always anticipate 
other countries in classical printing. But her superior merit is incon- 
testable. Poggio Bracciolini, who stands perhaps at the head of the 
restorers of learning, in the earlier part of the fifteenth century, disco- 
vered in the monastery of St Gall, among dirt and rubbish, in a dun- 
geon scarcely fit for condemned criminals, as he describes it, an entire 
copy of Quintilian, and part of Valerius Flaccus. This was in 1414; 
and, soon afterwards, he rescued the poem of Silius Italicus, and 
twelve comedies of Plautus, in addition to eight that we1e previously 
known; besides Lucretius, Columella, Tertullian, Ammianus Mar- 
cellinus, and other writers of inferior note. A bishop of Lodi brought 
to light the rhetorical treatises of Cicero. Not that we must suppose 
these books to have been universally unknown before ; Quintilian, at 
least, is quoted by English writers much earlier. But so little inter- 
course prevailed among different countries, and the monks had so 
little acquaintance with the riches of their conventual libraries, that 
an author might pass for lost in Italy, who was familiar to a few 
learned men in other parts of Europe. To the name of Poggio we 
may add a number of others, distinguished in this memorable resur- 
rection of ancient literature, and united not always indeed by friend: 
ship, for their bitter animosities disgrace their profession, but by aso t 
of common sympathy in the cause of learning; Filelfo, Laurentius 
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‘Valla, Niccolo Niccoli,-Ambrogio Traversari, more commonly called 
il Camaldolense, and Leonardo Aretino. | 
From the subversion of the Western Empire, or at least from the 
time when Rome ceased to pay obedience to the exarchs of Ravenna, 
the Greek language and literature had been almost entirely forgotten 
within the pale of the Latin Church. A very few exceptions might be 
found, especially in the earlier period of the middle ages, while the 
eastern emperors retained their dominion over part of Italy Thus 
Charlemagne is said to have established a school for Greek at Osna- 
burg. John Scotus seems to have been well acquainted with the 
language. And Greek characters may occasionally, though very 
seldom, be found in the writings of learned men; such as Lanfranc or 
William of Malmsbury.2 It is said that Roger Bacon understood 
Greek ; and his contemporary, Robert Grostete, bishop of Lincoln, had 
a sufficient intimacy with it to write animadversions upon Suidas. 
Since Greek was spoken with considerable purity by the noble and 
well educated natives of Constantinople, we may wonder that, even as 
a living language, it was not better known by the western nations, and 
especially in so neighbouring a nation as Italy. Yet here the ignorance 
was perhaps even more complete than in France or England. In 
some parts indeed of Calabria, which had been subject to the eastern 
empire till near the year 1100, the liturgy was still performed in Greek ; 
and a considerable acquaintance with the language was of course pre- 
served. But for the scholars of Italy, Boccaccio positively asserts, that 
no one understood so much as the Greek characters. Nor is there 
probably a single line quoted from any poet in that language from the 
sixth to the fourteenth century. 
The first to lead the way in restoring Grecian learning in Europe 
were the same men who had revived the kindred muses of Latium, 
1 Bede extols Theodore, primate of Canterbury, and Tobias, bishop of Rochester, for their 
knowledge of Greek. But the former of these prelates, if not the latter, was a native of 
poe oak characters are found in a charter of 943, published in Martenne. The title of a 
treatise, TEplt PUTEWY [LEPLo LOU, and the word Qeordkos, occur in William of Malmsbury, 
and one or two others in Lanfranc’s Constitutions. It is said that a Greek psalter was 
written in an abbey at Tournay about 1105. This was, I should think, a very rare instance 
of a Greek manuscript, sacred or profane, copied in the western parts of Europe before the 
fifteenth century. But a Greek psalter written in Latin characters at Milan in the ninth 
-entury, was sold some years ago in London. John of Salisbury is said by Crevier to have 
known a little Greek, and he several times uses technical words in that language. Yet he 


could not have been much more learned than his neighbours; since having found the word 
ovo. in St Ambrose, he was forced to ask the meaning of one John Sarasin, an Englishman, 


because, says he, none of our masters here (at Paris) understand Greek. Paris indeed, 
Crevier thinks, could not furnish any Greek scholar in that age except Abelard and Heloise, 
end probably neither of them knew much. ys 

The ecclesiastical language, it may be observed, was full of Greek words Latinised. But 
this process had taken place before the fifth century ; and most of them will be found in the 
Latin dictionaries. A Greek word was now and then borrowed, as more imposing than the 
correspondent Latin. Thus the English and other kings sometimes called themselves 
Basileus, instead of Rex. 

It will not be supposed that I have professed to enumerate all the persons, of whose 
acquaintance with the Greek tongue some evidence may be found; nor have I ever directed 
my attention to the subject with that view. Doubtless the list might be more than doubled. 
But if ten times the number could be found, we should still be entitled to say, that the lan- 

lage was almost unknown, and that it could have had no influence on the condition of 
iterature. . 

3 Nemo est qui Grecas literas n6rit ; at ego in hoc Latinitati compatior, que sic omntno 
Greca abjecit studia, ut ctiam non noscamus characteres literarym. Genealogia Deorum, 
apud Hodjum de Gracis [llystribus. 2B 


’ 
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Petrarca, and Boccaccio. Barlaam, a Calabrian by birth, during an 
embassy from the court of Constantinople in 1335,,was persuaded to. 
become the preceptor of the former, with whom he read the works of 
Plato. Leontius Pilatus, a native of Thessalonica, was encouraged 
some years afterwards by Boccaccio to give public lectures upon Homer 
at Florence.1 Whatever might be the share of general attention that 
he excited, he had the honour of instructing both these great Italians 
in his native language. Neither of them perhaps reached an advanced 
degree of proficiency ; but they bathed their lips in the fountain, and 
enjoyed the pride of being the first who paid the homage of a new 
posterity to the father of poetry. For some time little fruit appa- 
rently resulted from their example; but Italy had imbibed the. 
desire of acquisitions in a new sphere of knowledge, which, after 
some interval, she was abundantly enabled to realise. A few years 
before the termination of the fourteenth century, Emanuel Chryso-. 
loras, whom the emperor John Palzeologus had previously sent into 
Italy, and even as far as England, upon one of those unavailing 
embassies by which the Byzantine court strove to obtain sympathy 
and succour from Europe, returned to Florence as a public teacher 
of Grecian ‘literature.2 His school was afterwards moved succes- 
sively to Pavia, Venice, and Rome; and during nearly twenty years 
that he taught in Italy, most of those eminent scholars, whom I have 
already named, and who distinguish the first half of that century, 
derived from his instruction their knowledge of the Greek tongue. 
Some, not content with being the disciples of Chrysoloras, betook: 
themselves to the source of that literature at Constantinople ; and 
returned to Italy, not only with a more accurate insight into the Greek 
idiom than they could have attained at home, but with copious treasures 
of manuscripts, few, if any, of which probably existed-previously in. 
Italy, where none had ability to read or value them; so that the prin- 
cipal authors of Grecian antiquity may be considered as brought to 
light by these inquirers, the most celebrated of whom are Guarino of 
Verona, Aurispa, and Filelfo. The second of these brought home to 
Venice in 1423 not less then two hundred and thirty-eight volumes. 
The fall of that eastern empire, which had so long outlived all other 
pretensions to respect, that it scarcely retained that founded upon its 
antiquity, seems to have been providentially delayed, till Italy was 
ripe to nourish the scattered seeds of literature that would have: 
perished a few ages earlier in the common catastrophe. From the 
commencement of the fifteenth century, even the national pride of 
Greece could not blind her to the signs of approaching ruin. It was 
no longer possible to inspire the European republic, distracted by 
wars and restrained by calculating policy, with the generous fanaticism 
of the crusades; and at the council of Florence, in 1439, the court and 
church of Constantinople had the mortification of sacrificing their 
long-cherished faith, without experiencing any sensible return of pro- 
tection or security. The learned Greeks were perhaps the first to 
¢ Boccaccio speaks modestly of his own attainments in Greek: etsi non satis plené perce- 


périm, percepi tamen quantum potui; nec dubium si permansisset homo ille vagus diutius 
penes nos, quin plenius percepissem. ‘ 


* Hody places the commencement of Chrysoloras’s teaching as early as x39. But ‘Tira- 
hoschi, whase research was mote precise, fixes it at the end of 1396, ar beginning of 1397. 
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anticipate, and certainly not the last to avoid their country’s destrux 
tion, The council of Florence brought many of them into Italian 
connexions, and held out at least a temporary accommodation of their 
conflicting opinions. Though the Roman pontiffs did nothing, and 
probably could have done nothing, effectual, for the empire of Con- 
stantinople, they were very ready to protect and reward the learning of 
uidividuals. To Eugenius IV., to Nicolas V., to Pius II., and some 
other popes of this age, the Greek exiles were indebted for a patronage 
which they repaid by splendid services in the restoration of their 
native literature throughout Italy. Bessarion, a disputant. on the 
Greek side in the council of Florence, was well content to renounce 
the doctrine of single procession for a cardinal’s hat; a dignity which 
he deserved for his learning, if not for his pliancy. Theodore Gaza, 
George of Trebizond, and Gemistus Pletho might equal Bessarion in 
merit, though not in honours. They all, however, experienced the 
patronage of those admirable protectors of letters, Nicolas V., Cosmo 
de’ Medici, or Alfonso king of Naples. These men emigrated before 
the final destruction of the Greek empire; Lascaris and Musurus, 
whose arrival in Italy was posterior to that event, may be deemed 
perhaps still more conspicuous ; but as the study of the Greek language 
was already restored, it is unnecessary to pursue the subject any further. 

The Greeks had preserved, through the course of the middle ages, 
their share of ancient learning with more fidelity and attention than 
was shown in the west of Europe. Genius indeed, or any original ex- 
cellence, could not well exist along with their cowardly despotism and 
their contemptible theology, more corrupted by frivolous subtleties 
than that of the Latin church. The spirit of persecution, naturally 
allied to despotism and bigotry, had nearly, during one period, extin- 
guished the lamp, or at least reduced the Greeks to a level with the 
‘most ignorant nations of the West. In the age of Justinian, who ex- 
pelled the last Platonic philosophers, learning began rapidly to decline ; 
in that of Heraclius, it had reached a much lower point of degrada- 
tion ; and for two centuries, especially while the worshippers of images 
were persecuted with unrelenting intolerance, there is almost a blank 
in the annals of Grecian literature! But about the middle of the ninth 
century, it revived pretty suddenly, and with considerable success. 


1 The authors most conversant with Byzantine learning agree in this. Nevertheless, there 
is one manifest difference between the Greek writers of the worst period, such as the eighth 
century, and those who correspond to them in the west. Syncellus, for example, is of great 
use in chronology, because he was acquainted with many ancient histories. now no more. 
But Bede possessed nothing we have lost ; and his compilations are consequently altogether 
unprofitable. The eighth century, the seculum iconoclasticum of Cave, low as it was in all 
polite literature produced one man, St John Damascenus, who has been deemed the founder 
of scholastic theology, and who at least set the example of that style of reasoning in the East. 
This person, and Michael Psellus, a philosopher of the eleventh century, are the only con- 
siderable men, as original writers, in the annals of Byzantine literature. : 

2 The honour of restoring ancient or heathen literature is due to the Czesar Bardis, uncle 
and minister of Michael II. Cedrenus speaks of it in the following terms: emenwednOn Se 


nat Tys €&w copias (nv yap EK ToANOU Xpovou Tapappverca, Kat Tpos TO pHdev OAWS 
Xwpyoaca TH TWY KpaTodvTUY apyig Kar auabiy) diaTpiBas EKaoTy Tw erLoTHLOD 
adopioas, Tw pev aAwY my Tep ETUXE, THS 5 ETL TagWY EToxoU PirogoPias KaT 
aura Ta Baorera ev Ty Mayvaupe’ Kae obrw ef exewou avnBackew al extornuas 
npiavro. Kk. T. 2. Bardas found out and promoted Photius, afterwards patriarch of Con- 
stantinople, and equally famous in the annals of the church and of learning. Gibbon passes 


388 Literature not much cultivated beyond Italy. 


Though, as I have observed, we find in very few instances any original 
talent, yet it was hardly less important to have had compilers of such 
erudition as Photius, Suidas, Eustathius, and Tzetzes. With these 
certainly the Latins of the middle ages could not place any names in 
comparison. They possessed, to an extent which we cannot precisely 
appreciate, many of those poets, historians, and orators of ancient 
Greece, whose loss we have long regretted, and must continue to deem 
irretrievable. Great havoc, however, was made in the libraries of Con- 
stantinople at its capture by the Latins, an epoch from which a rapid 
decline is to be traced in the literature of the eastern empire. Sole- 


cisms* and barbarous terms, which sometimes occur in the old. 


Byzantine writers, are said to deform the style of the fourteenth and 
fifteenth centuries.! The Turkish ravages and destruction of monas- 
teries ensued ; and in the cheerless intervals of immediate terror, there 
was no longer any encouragement to preserve the monuments of an 
expiring language, and of a name that was to lose its place among 
the nations.? 

That ardour for the restoration of classical literature which animated 
Italy in the first part of the fifteenth century was by no means common 
to the rest of Europe. Neither England, nor France, nor Germany 


perhaps too rapidly over the Byzantine literature. In this, as in many other places, the 
masterly boldness and precision of his outline, which astonish those who have trodden parts: 
of the same field, are apt to escape an uninformed reader. 

1 Anna Commena quotes some popular lines, which seem to be the earliest specimen 
extant of the Romaic dialect, or something approaching it, as they observe no grammatical 
inflexion, and bear about the same resemblance to ancient Greek that the worst law-charters 
ef the ninth and tenth centuries do to pure Latin. In fact, the Greek language seems to 
have declined much in the same manner as the Latin did, and almost at as early a period. 
In the sixth century, Damascius, a Platonic philosopher, mentions the old language as dis- 
tinct from that which was vernacular, yyy apyatay yAwTTay virep THY LOLwWrAV MeAETOUGL. 
It is well known that the popular, or Zolitical, verses of Tzetzes, a writer of the twelfth 
century, are accentual—that is, are to be read, as the modern Greeks do, by treating every 
acute or circumflex syllable as long, without regard to its original quantity. This innovation, 
which must have produced still greater confusion of metrical rules than it did in Latin, is 
much older than the age of Tzetzes; if, at least, the editor of some notes subjoined to 
Meursius’s edition of the Themata of Constantine Porphyrogenitus is right in ascribing 
certain political verses to that emperor, who died in 959._ These verses are regular accentual 
trochaics. But I believe they have since been given to Constantine Manasses, a writer of the 
eleventh century. 

According to the opinion of a modern traveller (Hobhouse’s Travels in Albania), the chief 
corruptions which distinguish the Romaic from its parent stock, especially the auxiliary verbs, 
are not older than the capture of Constantinople by Mahomet II. But it seems difficult to 
obtain any satisfactory proof uf this; and the auxiliary verb is so natural and convenient, that 
the ancient Greeks may probably, in some of their local idioms, have fallen into the use of it ; 
as Mr H. admits they did with respect to the future auxiliary Me\w. See some instances of 


this in Lesbonax TEPL OXNMLATWY, ad finem Ammonii, cura Valckenaer. 


2 Photius (I write on the authority of M. Heeren) quotes Theopompus, Arian’s history of 
Alexander’s successors, and of Parthia, Ctesias, Agatharcides, the whole of Diodorus Siculus, 
Polybius, and Dionysius of Halicarnassus, twenty lost orations of Demosthenes, almost two 
hundred of Lysias, sixty-four of Iszeus, about fifty of Hyperides. Heeren ascribes the loss of 
these works altogether to the Latin capture of Constantinople, no writer subsequent to that 
time having quoted them. It is difficult, however, not to suppose that some part of the de- 
struction was left for the Ottomans to perform. A®neas Sylvius bemoans, in his speech Lefore 
the diet of Frankfort, the vast losses of literature by the recent subversion of the Greek empire. 
Quid de libris dicam, qui illic erant innumecabiles, nondum Latinis cogniti! . . . Nunc ergo, 
et Homero et Pindaro et Menandro et omnibus illustrioribus poetis, secunda mors erit. But 
aothing can be inferred from this declamation except, perhaps, that he did not know whether 
Menander still existed or not, It is a remarkable proof, however, of the turn which Europe, 
and especially Italy, was taking, that a pope’s legate should, on a solemn occasion, descant so 
seriously on the injury sustained by profane literature. 

A useful summary of the lower Greek literature, taken chiefly from the Bibliotheca Graca 
of Fabricius, will be found in Berington’s Literary History of the Middle Ages. 
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seemed aware of the approaching change. We are told that learning, 
by which I believe is only meant the scholastic ontology, had begun to 
decline at Oxford from the time of Edward III. And the fifteenth cen- 
_ tury, from whatever cause, is particularly barren of writers in the Latin 
language. The study of Greek was only introduced by Grocyn and 
Linacer under Henry VII., and met with violent opposition in the uni- 
versity of Oxford, where the unlearned party styled themselves Trojans, 
as a pretext for abusing and insulting the scholars. Nor did any clas- 
sical work proceed from the respectable press of Caxton. France, at 
the beginning of the fifteenth age, had several eminent theologians ; 
but the reigns of Charles VII. and Louis XI. contributed far more to 
her political than her literary renown. A Greek professor was first 
appointed at Paris in 1458, before which time the language had not 
been publicly taught, and was little understood. Much less had Ger- 
many thrown off her ancient rudeness. A‘neas Sylvius, indeed, a de- 
liberate flatterer, extols every circumstance in the social state of that 
country ; but Campano, the papal legate at Ratisbon in 1471, exclaims 
against the barbarism of a nation, where very few possessed any learn- 
ing, none any elegance.1 Yet the progress of intellectual cultivation, 
at least in the two former countries, was uniform, though silent ; 
libraries became more numerous, and books, after the happy invention 
of paper, though still very scarce, might be copied at less expense. 
Many colleges were founded in the English as well as foreign univer- 
sities during the fourteenth and fifteenth centuries. Nor can I pass 
over institutions that have so eminently contributed to the literary 
reputation of this country, and that still continue to exercise so con- 
spicuous an influence over her taste and knowledge, as the two great 
schools of grammatical learning, Winchester and Eton; the one 
founded by William of Wykeham, bishop of Winchester, in 1373 ; the 
other, in 1432, by King Henry the Sixth.” 

But while the learned of Italy were eagerly exploring their recent 
acquisitions of manuscripts, deciphered with difficulty, and slowly cir- 
culated from hand to hand, .a few obscure Germans had gradually per- 
fected the most important discovery recorded in the annals of mankind. 
The invention of printing, so far from being the result of philosophical 
sagacity, does not appear to have been suggested by any regard to the 
higher branches of literature, or to bear any other relation than that of 
coincidence to their revival in Italy: ‘The question, why it was struck 
cut at that particular time, must be referred to that disposition of un- 
known causes which we call accident. Two or three centuries earlier, 
we cannot but acknowledge, the discovery would have been almost 


1 Incredibilis ingeniorum barbaries est ; rarissimi literas nérunt, nulli elegantiam. Papiensis 
Epistolz. Campano’s notion of elegance was ridiculous enough. Nobody ever carried 
farther the pedantic affectation of avoiding modern terms in his latinity. Thus, in the life ot 
Braccio da Montone, he renders his meaning almost unintelligible by excess of classical 
purity. Bracciv boasts se nunquam deorum immortalium templa violasse. ‘lroops commit- 
ting outrage: in a city are accused virgines vestales incestasse. In the terms of treaties, he 
employs the old Roman forms; exercitum trajicito—oppida pontificis sunto, &c. And witha 
most absurd pedantry, the ecclesiastical state is called Romanum imperium. 

2 A letter from Master William Paston at Eton proves that Latin versification was taught 
there as early as the bezinning of Edward IV.’s reign. It is true that the specimen he rather 
proudly exhibits aoes not much differ from what we denominate nonsense verses. Buta 
more material observation is, that the sons of country gentlemen living at a considerable dis 
tance were already sent to public schools for grammatical education, 


3g0 The Classics first printed at Venice. 


equally acceptable. But the invention of paper seems to have natu 
rally preceded those of engraving and printing. It is generally agreed, 
that playing cards, which have been traced far back in the fourteenth 
century, gave the first notion of taking off impressions from engraved 
figures upon wood. The second stage, or rather second application of 

this art, was the representation of saints and other religious devices, 
‘several instances of which are still extant. Some of these are accom- 
panied with an entire page of illustrative text, cut into the same wooden 
block. This process is indeed far removed from the invention that has 
given immortality to the names of Fust, Schceffer, and Guttenburg, yet 
it probably led to the consideration of means whereby it might be ren- 
dered less operose and inconvenient. Whether movable wooden char- 
acters were ever employed in any entire work is very questionable ; 
the opinion that referred their use to Laurence Coster of Haarlem not 
having stood the test of more accurate investigation. “They appear, 
however, in the capital letters of some early printed books, But no 
expedient of this kind could have fulfilled the great purposes of this 
invention, until it was perfected by founding metal types in a matrix 
or mould, the essential characteristic of printing, as distinguished from 
other arts that bear some analogy to it. 

The first book that issuec from the presses of Fust and his asso- 
ciates at. Mentz was an edition of the Vulgate, commonly called the 
Mazarine Bible, a copy having been discovered in the library that 
owes its name to Cardinal Mazarine at Paris. This is supposed to 
have been printed between the years 1450 and 1455. Several copies — 
of this book have come to light since its discovery. In 1457 an edi- 
tion of the Psalter appeared, and in this the invention was announced 
to the world in a boasting colophon, though certainly not unreason- 
ably bold. Another edition of the Psalter, one of an ecclesiastical 
book, Durand’s account of liturgical offices, one of the Constitutions 
of Pope Clement V., and one of a popular treatise on general science, 
called the Catholicon, fill up the interval till 1462, when the second 
Mentz Bible proceeded from the same printers. This, in the opinion 
of some, is the earliest book in which cast types were employed: those 
of the Mazarine Bible having been cut with the hand. But this is a 
controverted point. In 1465, Fust and Scheeffer published an edi- 
tion of Cicero’s Offices, the first tribute of the new art to polite litera- 
ture. Two pupils of their school, Sweynheim and Pannartz, migrated 
the same year into Italy, and printed Donatus’s grammar, and the 
works of Lactantius, at the monastery of Subiaco in the neighbour- 
hood of Rome, Venice had the honour of extending her patronage 
to John of Spira, the first who applied the art on an extensive scale to 
the publication of classical writers.2_ Several Latin authors came 
forth from his press in 1470: and during the next ten years, a multi- 
tude of editions were published in various parts of Italy. Though, as 
we may judge from their present scarcity, these editions were by no 
means. numerous in respect of impressions, yet, contrasted with the 
dilatory process of copying manuscripts, they were like a new mecha- 

1 Another edition of the Bible is supposed to have been printed by Pfister at Bamberg in 1459. 


2 Sanuto mentions an order of the senate in 1469, that John of Spira should print the 
epistles of Tully and Pliny for five years, and that no ‘one else should do SO. + 
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nical power in machinery, and gave a wonderfully accelerated impulse 
to the intellectual cultivation of mankind. From the era of these first 
editions proceeding from the Spiras, Zarat, Janson, or Sweynheim and 
Pannartz, literature must be deemed to have altogether revived in Italy. 
The sun was now fully above the horizon, though countries less for- 
tunately circumstanced did not immediately catch his beams, and the 
restoration of ancient learning in France and England cannot be con- 
sidered as by any means effectual even at the expiration of the fifteenth 
century. At this point, however, I close the present chapter. The 
last twenty years of the middle ages, according to the date which 
I have fixed for their termination in treating of political history, 
might well invite me by their brilliancy to dwell upon that golden 
morning of Italian literature. But, in the history of letters, they rather 
appertain to the modern than the middle period ; nor would it become 
me to trespass upon the exhausted patience of my readers by repeat- 
ing what has been so often and so recently told, the story of art and 
learning, that has employed the comprehensive research of a Tira: 
oe a Ginguené, anda Roscoe. 


UN DEX. 


‘ ApevarD (PETE), biographical notice, 356. 

Acts of parliament, an ill-digested mass of 

legislative enactments, 123; consent of 
both houses necessary to pass them, 160. 

Adrian IV., insolent conduct of —the only 
Englishman that ever sat in the papal 
chair, 364. 

Agriculture, wretched state of, in the dark 
ages, 288; particularly in England, 31y; m 
some degree, however, progressive, 319; its 
condition in France and Italy, 320. 

Aids (feudal), when due and how levied in 
England under the Norman kings, 106 ; 
imposed with consent of parliament, 115. 

Albans (St), when first represented, 148. 

Albigeois, crusade against, 331; tenets, 331. 

Alexandria, Antioch, patriarchs of, 343. 

Alfred the Great, extent of his dominions, 
85; was not the inventor of trial by jury, 
93; nor of the law of frankpledge, 94. 

Alice Perrers (mistress of Edward III.), par- 
liamentary proceedings against her, 165. 
Alienations of mortmain, church, restrained in 

various parts of Europe, 60. 

Aliens made liable for each other's debts, 303. 

Allegiance, the feudal notions of, 234. 

Anarchy during the middle ages, 235. 

Anglo-Norman government of England, 108 ; 
tyranny of, 109 ; general taxes—rights of 
legislatiow. —charters of the Anglo-Norman 
kings, 110, state of the constitution under 
Henry III., 114 ; courts of justice, r15. 

Anglo-Saxons, historical sketch of, 84; in- 
fluence of provincial governors, 85; distri- 
bution of the people into thanes and ceorls, 
86; their wittenagemot—judicial power— 
division into counties, hundreds, and tith- 
ings, 86; their county-court, and suits 
therein, 87; trial by jury, 93; law of 
frank-pledge, 95; whether feudal tenures 
were known to the Anglo-Saxons, 98. 

Appeals to the Roman see, established, 22. 

Arbitrative jurisdiction of the church, 17. 

Architecture (civil), state of, in England—in 
France, 310 ; and in Italy, 312. 

Architecture (ecclesiastical), state of, 315. 

Azistotle, writings of, first known in Europe 
through the Spanish Arabs, ! 360 ; his writ- 
ings ill understood and worse translated by 
the schoolmen, 361; irreligion arose from 
unbounded admiration of his writings, ® 36r. 

Arundel (bishop of Ely) impeached, 170. 

Assize, justices of, when instituted—of their 
functions and powers, 121. 

Augustine (St), barbarous poetry of, 270. 

Auspicius (bishop of Toul), Latin poetry of, 71. 





Auxiliary verb (act.), probable cause of, 268. 
Avignon, Roman see removed to, 64; the 
rapacity of the Avignon popes, 67. 


Bacon (RoceEr), resemblance between him 
and Lord Bacon—philosophical spirit, 1363. 
Baltic trade, state of—origin and progress of 
the Hanseatic league, 295. 
Banking, origin of the Italian banks, 305. 
Bannerets called to the House of Peers, 210. 
Barbarians, inroads of, one cause of the de- 
cline of literature in the Roman empire, 264. 
Barnstaple (borough of), when first repre- 
sented in the House of Commons, 150. 
Baronies (English), inquiry into the nature of, 
134; theory of Selden, that tenants-in-chief 
by knight-service were parliamentary 
barons by reason of their tenure—theory of 
Madox, 135; whether tenants -in-chief 
attended under Henry III., 136. 
Barristers, fees of, in fifteenth century, 325. 
Basle, proceedings of the council of, 73. 
Benedict XIII. (pope), the contested election 
of—deposed at the council of Pisa, 71. 
Benefices (ecclesiastical), gross sale of, in the 
eleventh century, 213; Boniface, marquis 
of Tuscany, flogged by an abbot for selling , 
benefices, 132; presentation to benefices, 
in all cases, claimed by the popes, 52. 
Benevolences, first taken in England, 258. 
Bianchi, a set of enthusiasts, notice of, 279. 
Bills in parliament, power of originating, 
claimed by the House of Commons, 189. 
Bishops, ecclesiastical jurisdiction of, 13; 
political power, 13; pretensions in the 
ninth century, x5; title of universal bishop 
to the bishops of Rome, }22; encroach- 
ments of the popes on the kishceps, 23+ 
how elected in the early ages, 31; in Eng- 
land were appointed in the wittenagemot 
before the Conquest, and afterwards by 
consent of parliament, 32; in France re- 
ceived investiture from Charlemagne, 33; 
bishops of Rome elected by the citizens, 
and confirmed by the emperors, 33; not 
to exercise their functions until confirmed 
by the popes, 40; papal encroachments on 
the freedom of episcopal elections, 50; 
right of, to a seat in parliamen* considered, 
133; have a right to be tried by the peers, 
and to vote in capital cases, though that 
right is now abrogated by non-claim and 
contrary precedents, ! 133. 
Bocland, nature of—analogy between it ang 
freehold land—burthens subject to, 97. 
Bologna university, account of, 358 
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Boniface (St), the apostle of Germany, and 
his devotion to the see of Rome, 60. 

Boniface VIII. (pope), character of—dis- 
putes with Edward I., 6x; and with Philip 
the Fair, 62; is arrested by Philip—his 
death—papal power declines, 60. 

Books, scarcity of, in the dark ages, 273; the 
principal collections, 382; collectors in 
middle ages, 389; early printed books, 389. 

Booksellers, condition in the middle ages, 382. 

Boroughs, cause of summoning deputies from, 
151} prescriptive boroughs—power of the 
sheriff to omit boroughs—reluctance to send 
members—who the electors were, 204. 

Bricks, art of making, rediscovered, 312. 

Britons enslaved by the Saxons, 88. 

Bruges in the fourteenth century, 294. 

Burgesses, in England, 143; charters of in- 
corporation granted — first summoned to 
parliament in the 49th of Henry 11II.— 
causes of summoning burgesses, ! 152; rates 
of their wages, and how paid, 204. 


Caxrxtus II. (pope), on investitures, 37. 
Cambridge (earl of), «unviction of, 230. 
Canon law, origin and progress of, 45. 
Capitular elections, when introduced, 38. 
Cardinals, conclave of, founded, 34. 
Castellated, the, houses of England, 315. 
Castles, description of the baronial castles— 
successive improvements in them—account 
of castellated mansions, 316. 
Catalonia, commerce and manufactures, 291. 
Catharists, tenets and practices of, 1333. 
Cathedrals of Cologne and of Milan, 317. 
Ceorls, condition of, under the Anglo-Saxons 
—identity of them with the wz/lani and 
bordarii of Domesday Book, 88. 
Charlemagne established payment of tithes 
in France, 11: could not write, 272; 
_ established public schools, 355. 
Charles the Fat (king of France), insolent 
treatment of, by Pope John VIII., 28. 
Charters of the Norman kings, account of, 
z11; abstract of Magna Charta, 113; con- 
firmation of charters by Edward I., 130. 
Chaucer, character of his poetry, 380. 
' Chief Justiciary of England, the power and 
functions of, 2121. ‘ 
* Children, the unfortunate crusade of 1278. 
Chimneys, when invented, 313. 
Chilperic (king of Franks), literature of, 270. 
Chivalry, origin of, 338; its connexion with 
feudal services, 341 ; connexion broken, 341 ; 
effect of the crusades on chivalry, 342; con- 
nexion of chivalry with religion, 342; with 
gallantry, 342; the morals of chivalry, 343 ; 
virtues deemed essential to chivalry, 344; 
chivalrous and eastern manners, 344 ; evils 
produced by the spirit of chivalry, 345; 
education, 344; encouragement—tourna- 
ments, 347; privileges—military services, 
348 ; the decline of chivalry, 349. 
Chroniclers (o!d English), notice of, 371. 
Church history, a calm view taken of, 332. _ 
‘Church, wealth of, under the Roman empire 
—increased after its subversion, 9; some- 
times improperly acquired, 10; spoliation 
- of church property, 11; pretensions of the 
hierarchy, 12. 4 
Cbd Ruy Diaz, the ‘Peer’ of Spain, 339. 
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Cinque ports reptesenited in the first English 
parliament, 136. 

Civil law, revival of, 353; influence on the 
laws of France and Spain, 354 ; introduc- 
tion into England—the elder civilians little 
regarded, 355. 

Civil wars of the Lancastrians, and Yorkists, 
255; they did not materially affect national 
prosperity, 297. 

Classic authors neglected by the church dur- 
ing the dark ages, 263; revival of classical 
literature, 381 ; its diffusion, 382; efforts of 
Cesar Bardas in reviving classical litera- 
ture in Greece, 7 387. 

Clement V. (pope), removes to Avignon, 64. 

Clement VII. (pope), contested election, 70. 

Clergy, their wealth under the Roman em- 
pire, 9; sources of their wealth, 10; sub- 
ject to the supremacy of the state, 16: 
corruption of morals, 29; concubinage, 
30; taxation by the popes, 53; state of 
ecclesiastical jurisdiction in the twelfth 
century, 55; immunities claimed, 56; 
endeavours made to repress ecclesiastical 
tyranny in England, 57; less vigorous in 
France, 58; restraints on alienations in 
mortmain, 60; ignorance of the clergy 
during the dark ages, 273; their vices, 282. 

Commerce, progress of, in Germany, 291 3 
Flanders, 292; England, 293 ; the Baltic, 
294; the Mediterranean, 295. 

Commerce (foreign’, in the dark ages, 290. 

Commission of reform, in the reign of Richard 
II., proceedings of, 174. 

Commodian, a Christian writer of the third 
century, specimens, versification of, ! 269. 

Common law (English), origin of, 123. 

Common Pleas, court of, when instituted, 122. 

Commons, the House of, their business, 154. 

Communities incorporated in England, 143. 

Concordats of Aschaffenburg, account of, 77. 

Condemnation (illegal), instances of, were 
rare in England, 229. 

Consolato del Mare, the magnetic needle, 
origin and date of its discovery,! 300. 

Constable of England, jurisdiction of, 225. 

Constance (council at), proceedings of, 71. 

Constitution of England during the Anglo- 
Saxon ‘government, 83; on the present 
constitution of England, 131. 

Continental wars of English sovereigns, effects 
of, on the English constitution, 231-233.. 

Copyholders in England, origin of, 242. 

Cottages, the, of the middle ages, 316, 

Councils (ecclesiastical), of Frankfort, 23; 
of Pisa, 70; of Constance, 71; of Basle, 
73; on the effects of holding periodical 
ecclesiastical councils, 75. 

Councils, jurisdiction of ordinary council of 
kings of England, 217. 

Counts palatine, jurisdiction in England, 2131. 

Counties, division of (in England), its anti- 
quity, 89; jurisdiction of county courts, 
91; process of a suit in a county court— 
importance of these courts, 92}; represen- 
tatives of counties, 200; elections badly 
attended, 205; influence of the crown, 206. 

Court-baron, jurisdiction of, in England, 129. 

Crown, succession to, among the Anglo- 
Saxons, 86; hereditary rights established 
in England, 125. 
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Crown, the, brought ‘‘tnder” the law, 159. 
Crusade, immora ity of the crusaders, 343 3 
their effects on chivalry, 341. 


Danés, incursions of the, into England, 85. 
Dante, sketch of life of, 372; review of his 
poetical character—popularity of his Divine 
Comedy, its probable source, 373. 
Decretals, the forged, of Isidore, 24. 
Decretum, the, of Gratian, notice of, 45. 
Degeneracy of popes in tenth century, 29. 
Degradation of morals amended, 328. 
Diet of Worms, 37; of Frankfort establishes 
the independence of the German empire, 67. 
Disdain of money, a virtue of chivalry, 345. 
Dispensations of marriage, source of papal 
power—dispensations granted by the popes 
from observance of promissory oaths, 49. 
Dispensing power of the crown, 186. 
Disseisin, the forcible remedy for, 235. 
Disunion among the peers of England, 177. 
Divorce, frequent, in France, 50. 
Domestic expenditure, increase of, 307. 
Dominican order, the, origin of, 47. 
Duelling, origin of—the practice of, ' 277. 


Eart, meaning of the title, 787. 
Earl-marshal of England, the, 226. 
Kcclesiastical power in the middle ages, 332. 
Edward the Confessor, laws of, 112. 


Edward I. (king of England), accession of, 


130; disputes of, with Pope Boniface VIIL., 
61; confirms the charters of his people, 131. 
Edward III. (king of England), memorable 
proceedings of parliament in the fiftieth 
year of his reign, 164; by his wise measures 
promoted commerce and manufactures, 294. 

Edward IV., character of his reign, the first 
monarch who levied benevolences, 258. 

Election of knights, how vested—elections 
of burgesses, how, conducted, 200; irregu- 
larity of county elections—influence of 
crown, 200, 

Elections, church, capitular, introduced, 38. 

Elections contested, how determined, 199. 

Ki-euens (episcopal), freedom of, papal en- 
¢¥saenments on, 51. 

Elgiva, mistress of king Edwy, case of, !19. 

Enfranchisement, charters of, rare, 246. 

England, tyranny of the hierarchy in the ninth 
“century, 19; attempts to depress it, 57. 

England, constitution of, during the Anglo- 
Saxon government, 84; sketchof the Anglo- 
Saxon history of England, 85; distribution 
into thanes and ceorls, 86; British natives 
—slaves—the wittenagemot—judicial power 
—division into counties, hundreds, and tith- 
ings—county court, and suits therein, 87 ; 
trial by jury—law of frank-pledge, 95; 
feudal tenures, whether known before the 
Conquest, 96. 

England, conquest of England by William— 
depopulation of the country, 105; riches 
of the Conqueror—his mercenary troops— 
feudal system established—difference be- 
tween it and the feudal policy of France, 
107 ; tyranny of the Norman government— 
general taxes, 109; laws and charters of 
Norman kings—Magna Charta, 110; state 
of the constitution under Henry III., x11; 
the king’s court—court of exchequer—insti- 


Sdoe, 





tution of justices of assize—the ¢eoutt of 
common pleas—origin of the common law, 
122; character and defects of the English 
law, 123: English gentry destitute of ex- 
clusive privileges—causes of the equality 
among freemen in England, 127. , 
England, the constitution of parliament, 131 ; 
the spiritual peers—the lay peers, earls, 





and barons, 132; whether tenants-in-chief _ 


attended parliament under Henry III., 133; 
origin and progress of parliamentary repre- 
sentation, 134; whether the knights were 
elected by frecholders in general, 134; pro- 
gress of towns—towns let in fee-farm— 
charters of incorporation, 142; prosperity 
of English towns, particularly London, 145 ; 
towns, when first summoned to parliament, 
146; cause of summoning deputies from 
boroughs, 153; parliament, when divided 
into two houses, 153; petitions of parliament 
during the reign of Edward II., 155; seve~ 
ral rights established by the commons in 
the reign of Edward III., 164; remon- 
strances against levying money without con. 
sent, 157; the concurrence of both houses 


in legislation, necessary, 161 ; statutes dis- 


tinguished from ordinances, 167; advice of — 


parliament required on matters of war and 


peace, 164; right of the commons to in- © 


quire into public abuses, 164 ; great increase 
of the power of the commons in the reign 
of Richard 1I.—his character, 171 ; answers 
: of the judges to Richard's questions, 175 ; 
arbitrary measures of the king, 179; who 
is deposed and succeeded by Henry IV., 
182 ; retrospect of the progress of the con- 
stitution under Richard II.—its advances 
under the house of Lancaster, 184 ; attempt 
to make supply depend upon the redress of 
grievances—legislative rights of the com- 
mons established, 185 ; interference of par- 
liament with the royal egpenditure, 189; 
parliament consulted on all public affairs, 
192; impeachment of ministers—privilege 
of parliament, 193; power of the sheriff to 
omit boroughs, 202; who the electors in 


boroughs were, 204; number of members — 


fluctuating—irregularity of elections, 206 ; 
constitution of the house of lords, 207 ; 
baronial tenure, required for lords spiritual 
—barons called by writ, 2083 bannerets 
summoned to the house of lords, 210 ; crea- 
tion of peers by statute—and by patent, 
212; clergy summoned to pariiament, 213 ; 
character of the Plantagenet government, 
223; prerogative—its excesses, 224; Sir 
John Fortescue’s doctrine as to the English 


constitution, 228; erroneous views of Hume _ 


respecting the English constitution,!'229; in- 
stances of illegal condemnation rare—causes 
tending to form the constitution, 230; its 
state, about the time of Henry VI.’s reign, 
246; historical instances of regencies, 248 ; 


mental derangement of Henry VI.—duke 


of York made protector—his claim to the 
crown, 254; war of the Lancastrians and 
Yorkists, 256; reign of Edward IV., 2583 
review of the English constitution, 259. 
England; state of the commerce and manus 
factures of England, 293 ; singularly flourish- 
ing state of its commerce in the reigns of 
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» Edward If, Richard 11., Henry IV. and 
VI., and Edward IV., 294. 

England, incréase of domestic expenditure in, 
during the fourteenth century, 307; ineffi- 
cacy of sumptuary laws, 308; state of civil 
architecture from the time of the Saxens, 
309, 314, 315; furniture of houses, 314; 
state of ecclesiastical architecture, 316; 

- wretched state of ‘agricu'ture, 368; civil 
law, when introduced into England, 353; 
state of literature, 378-380. 

‘English language, the slow progress of, 379. 

Enthusiasts, risings of, in various parts of 
Europe, during the dark ages, 277. 

Episcopal election, primitive mode of, 42. 

Equality of civil stele in England, 127. 

Escuage, when it became a parliamentary as- 
sessment in England, 114. 


_ Esquires, in chivalry, education of, 347. 


Estates of the realm, number determined, 197. 
Ethelwolf, established payment of tithes, °a1. 


Exchequer, the, court of, when instituted, its | 


powers and jurisdiction, 121. 
Excommunication, original nature of, 26; 

disabilities of excommunicated persons, !27 ; 
’ greaterand lesserexcommunications—burial 
_ denied to the excommunicated, 28. 
Expenditure (royal), controlled by parlia- 

ment, 189. 
Expenditure (domestic), increase of, in Italy, 
. during the fourteenth century, 306. 


Fes of counsel in the middle ages, 325. 
Feudal system, inquiry, whether feudal ten- 
ures weré known in England before the 
Conquest, 102-104 ; established in England 
by the Anglo-Norman kings, 106; differ- 
ence between the feudal policy in England 
-and in France, 107 ; feudal principles of in- 
subordination and the prerogatives of the 
early Norman kings, 234; abuse of feudal 
_ rights in England, 225 ; feudal services with 
* chivalry—that connexion broken, 341. 
Field sports, the'passion for, 286, 287. 
Flemings, Acueishite state of their commerce 
and manufactures, 292 ; especially at Brages 
and Ghent—inducements held out to them 
to settle in England, 293, 294. 
Folkland (Saxon law), nature of, 98. 
Forest laws, sanguinary, of William the Con- 
queror, 105 ; jurisdiction of, 225. 
Fortescue (Sir John), doctrine of, concerning 
the constitution of Eng!and, 228. 
France, papal authority restrained in, -78 ; 
liberties of the French church, 79. 


France, state of civil architecture in the 


middle ages, 312 ; the literature of France, 
364, 366; French language, preferred by 
the early Italian historians, 371. ; 
Franciscan order, the, 48 ; schism in, 266. 
Frankleyn, condition of, in England, !127. 
Frankfort, council of, its proceedings, 23. 
Frank-pledge (law of), origin of, 9s. 
Free families of Anglo-Saxon times, go. 
Freeholders, different classes of, among the 
Anglo-Saxons, 87; whether they elected 
knights to serve in parliament, 200; the 
elective franchise when restricted to forty 
shilling freeholders, 201 ; freeholders in soc- 
age, do they contribute to the wages of 
knights of counties, * 203. 
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Freemen, their privileges in England under 
Magna Charta, 115; causes of the equality 
among them in England, 127. 

French language, long prevalence of, in Eng- 
land, 378: why preferred by the early Italian 
historians, 371. 

Friendly society, one at Exeter, ! 144. 

Fuel in the middle ages, cheapness of, 326, 

Fulk of Anjou, reproof of his sovereign, * 272. 

Furniture of houses in the fifteenth century, 
curious inventories of, 313. 


GaALtican church, liberties of the, 79. 

Gardening, state of, in fourteenth century, 322. 

Genoa (republic), commercial prosperity of, 

* 298; state of, in fifteenth century, 299; 
the bank of St George, there, 306. 

Gentlemen, gentility of blood, how ascer- 
tained—character of, succeeded that of 
knight, 352. 

Gentry, the, had no exclusive privileges under 
Anglo-Norman kings, 126. 

Germany, emperors of, anciently confirmed 
the election of popes, 31; their election 
afterwards claimed to be confirmed by the 
‘popes, 32; independence of the empire 
established at the diet of Frankfort, 66. 

Ghent, state of, in fourteenth century, ! 292. 

Glass windows, when first used, 313. 

Gothic architecture, origin of, 316. 

Governors, provincial, their influence, 67. 

Government, design of its institution, 255. 

Grammar, erroneous, its bad influence, 267. 

Gratian’s Decretum, account of, 47. 


“Greece, state of literature in, during the 


fifteenth century, 386. 

Greek language, almost unknown in the west 
of Europe during the dark ages—its study 
revived in the fourteenth century, 385. 

Gregory of Tours, pious falsehoods of, }284. 

Gregory I. (pope), establishes the appellant 
jurisdiction of the see of Rome, ! 21. 

Gregory VII. (Hildebrand), pope, differences 
of, with the emperor, 35; €xcommunicates 
and deposes Henry IV., 36.; driven from 
Rome by Henry IV.—and dies in exile— 
his general conduct, 37. 

Gregory XII. (pope), contested election of — 
deposed at the council of Pisa, 71. 

Guardians of England, how appointed, 247. 


Hasits and manners of the middle ages, 307. 
Hanseatic union, the, its progress, 29s. 
Hardouin Ville, first writer of French, 370. 
Haxey (Thomas), prosecuted by Richard IT. 
for proposing an obnoxious bill in parlia- 
ment—condemned for high treason —life 
spared—judgment reversed, 178, 179. 

Heiresses, baronial, husbands of, 208. 

Henry I. (of England), laws of, not compiled 
until the reign of Stephen, 123. 

Henry III. {of England), accepts the throne 
of Sicily for his son Edmund—misery of 
his kingdom, 118; the royal prerogative 
limited, 119; the commons first summoned 
to parliament in his reign, 147. 

Henry (duke of Hereford), quarrel of, with 
the duke of Norfolk—banished for ten years 
—deposes Richard II., 18x; and ascends 
the throne of England by the title of Henry 
IV., 182, 183; he claims the throne by right 
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of conquest, 182, reflections on his conduct 
—memorable petition of the house of com- 
mons to him—his reply—his expenditure 
controlled by the Commons, 183. 

Henry V. (of England), his character, 191. 

Henry VI.—disastrous events of his reign, 
247; his mental derangement, 251 ; duke of 
York made protector—deposed, 252. 

Heptarchy (Saxon), notice of, 84. 

Hereditary right of crown in England, 125. 

Hierarchy, papal encroachments on, 25. 

Highway robbery, a national crime, 237. 

Hilary (of Aries), deposed by pope Leo, ' 21. 

House of Commons, when constituted a sepa- 
rate house, 154; knights of the shire, when 
first chosen for—and by whom, 137; bur- 
gesses, when summoned, 138 ; how elected, 
139; and why, 147; proper business of the 
hvuse, 154; petition for the redress of griev- 
ances in the reign of Edward II., 155; 
established several rights during the reign 
of Edward III., 156; remonstrate against 
levying money without consent, 157; their 
advice required in matters of war and peace, 
162 ; their right to inquire into public abuses, 
163; increase of their power, during the 
minority of Richard II., 166; reflections on 
their assumption of power, 169; claim the 
right of granting and appropriating supplies, 
183; legislative rights of this house estab- 
lished, 184 ; petitions the lords and the coun- 
cil in the reign of Henry V., 188; interfere 
with the royal expenditure, 187; impeach 
the king’s ministers, 192; right of determin- 
ing contested elections, 199 ; fluctuations in 
the number of its members, 205. 

House of Lords, members of—spiritual and 
law-peers, 115 ; earls and barons, 116; when 
formed into a separate house, 152; their 
consent necessary in legislation, 160; claimed 
a negative voice in questions of peace, 164. 

Houses (English), chiefly built with timber, 
310; when built with bricks—meanness of 
the ordinary mansion-houses—how built in 
France and Italy, 312. 

Hundreds, division of, whether free families 
or free proprietors, gr. 

Hungerford (Sir Thomas), first speaker of the 
house of commons, 167. 

Huss (John), remarks on the violation of his 
safe conduct, ! 76. 

Hussites uf Bohemia, tenets of, 397. 


IDEAS, new, on civil and religious liberty, 244. 
Ignorance, prevalent in Europe, in consequence 
of the disuse of Latin, 274. 
Illegal condemnation rare in England, 229. 
Immunities ciaimed by the clergy, and at- 
tempts to repress them in England, 68. 
Impeachment (parliamentary), first instance 
‘of, in Lord Latimer, 172; of the earl of 
Suffolk—of ministers, 192. 
Industry of the burghers of Germany, 294. 
Innocent III. (pope), success of, 41; his ex- 
traordinary pretensions, 42; instances of 
his tyranay, 43. 
Insurance (marine), why permitted, ! 306. 
Iuterdicts (papal), origin and effects of, 28. 
Interest of money, high rates of, 304. 
‘ Investitures, nature of ecclesiastical investi- 
tures, 33; Contests respecting such investi- 
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tures, between thé-popés and emperofs of 
Germany, 36; compromised by the con- 
cordat of Calixtus, 37; similar termination 
of these disputes in England, 38. 

Isidore, the false decretals of, 24. 

Italy, decline of the papal influence in, 81; 
increase of domestic expenditure during the 
fourteenth century, 306; state of domestic 
manners, 307; of agriculture—and garden- 
ing, 322; of Italian literature, 371-374. 


Jews, persecutions of them in the dark ages, 
284; account of their money dealings, 304. 

John (of England), the great charter extorted 
from him—abstract of its provisions, 114. 

John VIII. (pope), insoient conduct of, to 
Charles the Fat, king of France, pretends a 
right of choosing the emperor, 29. 

Jubilee, the, when first celebrated at Rome— 
its origin and nature, ! 61. 

Judges, answers of, to questions proposed by 
Richard II., 175. : 

Jurisdiction (ecclesiastical), progress of—arbi- 
trative, 13; coercive over the cergy in 
civil matters—and also in criminal suits, 
14; Its rapid progress in the twelfth century, 
54; restrained in the fourteenth century, 
55; account of some particular territorial 
jurisdictions in England, 128. 

Jurisprudence, revival of the study of, 353- 

Jury, the origin and progress of trial by, 
among the Anglo-Saxons, 93. 

Justice, venal, under the Norman kings, 110; 
prohibited to be sold by Magna Charta, 114. 

Justices of assize—their functions, 121. 

Justinian, the, institutes and pandects, univer- 
sally studied, 353-354- 


Keys, of St Peter, claimed by Gregory I., 21. 
Kingdoms converted into papal fiefs, 44. 
King Richard II., arbitrary measures of, 179. 
King’s court in England, jurisdiction and 
powers, 120 ; offences cognisable there, 121. 
Kings present at debate in the lords, 196. 
Knighthood, principles of, 342 ; privileges of, 
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Knights banneret, and knights bachelor, 351. 
Knights, summoned to parliament, 137; whe- 
ther elected by freeho!ders in general, 138. 
Knights of shires, chosen for parliament, 200; 
amount of their wages, and how paid, 201. 
Knowledge locked up—Latin dead, 271. 


Lasourers, hired, when first mentioned in 
the English statute-book—their wages rv gu- 
lated, 243 ; were sometimes impressed into 
the royal service, 225; better paid in Eng- 
land in fourteenth century than now, 326. 

Lancaster, the house of, progress of the Eng- 
lish constitution under, 185, 207. 

Lancastrians, civil wars of, with Yorkists, 256. 

Lands, descent of, in England during the 
Anglo-Saxon and Anglo-Norman kings, 122. 

Language, first use of the English, in a peti- 
tion to parliament, example of, 187. 

Latimer (lord), the first person impeached by 
parliament of England, 173. 

Latin language, the parent of French. Spanish, 
and Italian, 265 ; its corruption in Italy, 271. 

Laura, the mistress of Petrarch, ! 377. 

Law, notice of the Roman, 354; common law 
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elaimed asa birthright by Englishmen, 259 ; 
of composition induces to crime, 96; supe- 
rior to the crown, 159; characterand defects 
of, 124; multiplicity of laws a practiczal evil, 


124. 
Laws, of the Anglo-Norman kings, 112; cha- 
racter and defects of English laws, 124. 
Legates (papal), authority of—insolence, 4o. 
liberi homines, different from thaini, 87. 
Liberties of England purchased by money, 
not with the blood of our forefathers, 233. 
Liberty of speech claimed by parliament, 195. 
Libraries, account of the principal, in the 
fourteenth and fifteenth centuries, 382. 
Linen paper, when and where invented, 383. 
Literature, causes of decline in latter period 
of the Roman empire, 262; neglect of hea- 
then literature by the Christian church, 263 ; 
spread of superstition—inroads of the bar- 
barous nations—corruption of the Latin lan- 
guage, 271; literature preserved by religion, 
275; influence of literature in the improve- 
ment of society considered—civil law, 352 ; 
public schools and universities, 355 ; schol- 
astic philosophy, 360; cultivation of the 
new languages, 364; poetical character of 
the troubadours—French poetry and prose, 
366 ; Norman romances and tales—Spanish 
Janguage and literature—Italian literature, 
368 ; English literature, 378 ; revival of an- 
cient learning, 380; state of learning in 
Greece, 386 ; literature not much improved 
beyond Italy, 389; promoted by the inven- 
tion of printing, 390. 
_ Liveries, of retainers of noble families, 235. 
Lollards, the tenets and practices of, 336. 
Lombard bankers, account of, 304. 
Longchamp (Will., bishop of Ely), chancellor, 
banished from England by the barons, 113. 
London, state of, before the Norman conquest, 
145; power and opulence of its citizens— 
population in the fourteenth century, 146. 
Lords, house of, the, constitution of, 196. 
Lothaire, excommunicated by pope Gregory 
IV., 25; absolved by Adrian II., 26. 
Louis of Bavaria, contest with the pope, 65. 
Louis IV. reproved for his ignorance, ? 272. 
Louis IX. (St), pragmatic sanction of, * 54. 


Mavox (Mr), theory of, on the nature of 
baronies—observations thereon, 136. 

Magna Charta, notice of the provisions of— 
confirmed by various sovereigns, 114. 

Mandats (papal), the nature of, 52. 

Manichees, tenets of, 330; their tenets held 
by the Albigenses, 332. 

Manners, ancient, hard to learn of, 307. 

Manners (domestic), of Italy in the fourteenth 
century, 306; France and Germany, 305; 
chiva!rous and oriental manners, 345. 

Manufactures, state of, in the middle ages, 
289; of Flanders, 290; of England, 291 ; of 
the northern provinces of France, zg1; of 
Germany, and of Italy, oe 

Manumission of villeins in England, 247. 

Manuscripts, transcription of, in the fifteenth 
century, promoted the revival of literature, 
383 industry of Petrarch, Poggio, and 
others in finding and copying them, 384. 

. Margaret (queen of Henry VI.), of England, 

~lent conduct of, 255. ‘ 
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Mariner’s compass, when invented, !3or. 

Maritime laws, the, of the middle ages, 302. 

Marriage, prohibited to the clergy, 30; but 
continued, especially in England, in defi- 
ance of the papal prohibitions, 31 ; papal 
dispensation of marriage, 48. 

Marsh land, in England, reclamation of, 320. 

Mary (the Virgin), devotions paid to, ! 286, 

Mediterranean, origin and progress of Eng 
lish trade with, 298; the principal trad- 
ing towns in the Mediterranean, 299. 7 

Members of parliament, wages of, and how 
paid, * 203; numbers of, irregular, 205. 

Mendicant orders, origin and increase of— 
a chief support of the papal supremacy, 47. 

Merchants, encouragements given to, by Ed- 
ward III., 294; their opulence, 296. 

Middle ages of Europe, the term defined, 260. 

Military service, connexion, knighthood, 350. 

Ministers, first, impeached by parliament, 193. 

Miracles (pretended), of the church of Rome 
—mischiefs arising from, 280. 

Monasteries, mischiefs of, 281; ignorance 
and jollity of the monks—their usual char- 
acteristics, 284. 

Money, changes in the value of, 323. 

Money-bills, the power of originating, vested 
in the house of commons, 196. 

Monks, not distinguished for charity, in. the 
dark ages, 1280; their vices, 281 ; immo- 
rality of the monkish historians, 1 282. 

Morals, degraded state of, in the dark ages, 
283 ; improved state of the moral character 
of Europe towards its close, 343 ; the morals 
of chivalry were not the most pure, 328. 


NEW LANGUAGE, the, Provengal, 366. 

Nicolas II. (pope), founds the conclave of 
cardinals, 34. 

Nobility (English), influence of, from the 
state of manners, 235. 

Norfolk (Mowbray, duke of), quarrel with 
the duke of Hereford—banished, 180. 

Normans, account of the, romances and tales, 
368 : effects of the Norman conquest on 
the English language, 187. 

Notorious profligacy of the popes, 82. 


O.ERon, the laws of, the isle, * 302. 
Oppressed, the, relieved by the monks, 282. 
Ordeal, the trial by, in use in time of Henry 
1, king of England, ! 122. 
Order, conservators of, appointed, 238. 
Ordinances, different from statutes, 161. 
Ordinary mansions, mean architecture of, 312. 
Oxford, the university of, account of, 257. 


Paper from linen, where invented, 382. 

Paper credit, different species of, * 304. 

Papyrus, manuscripts written on—parch- 
ment, the scarcity of, 1274. 

Pardons, sold by the English kings, 237. 

Paris (university of ), account of the, 356. 

Parliament (English), constitution of, 132; 
origin and progress of parliamentary repre- 
sentation, 137; parliament, when divided 
into two houses, 152} petitions of parlia- 
ment in the reign of Edward II., 153; the 
concurrence of both houses of parliament 
necessary in legislation, 160; proceedings 
of the English parliament in the roth year 
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of Richard II., 172; interference of par ia- 
ment with the royal expenditure, 189 ; con- 
sulted by the kings of England on all pub- 
lic affairs, 192; privilege of parliament, 193 ; 
remarkable passage given from rolls of, 250. 

Parliamentrolls of Hen. VII., inaccurate, 258. 

Patriarchate of Rome, extent of the, 22. 

Patronage, lay and clerical, encroachments 
of the popes on the right of, 52. 

Paulicians, the, tenets and practices of, !23r. 

Peace, conservators of, their office, 238. 

Peasantry (English), nature of their viillenage 
and its gradual abolition, 240, 245. 

Peers of England (spiritual), right of, toaseat 
in parliament. considered, 132; nominate a 
protector during the mental derangement 
of Henry VI., 252. 

Peers (lay), how created, 211; their right to 
a seat in parliament, 133. 

Pembroke (Wil., earl of), his reason for 
making an inroad on the royal domains, 234. 

Pensances, papal, commutations of, 285. 

Peter de la Mare, speaker of the house of 
commons, 167. ‘ 

Petition, memorable, of the house of commons 
to king Henry IV., ! 187. 

Petrarch, caressed by the great, 375; review 
of his. moral character, his passion for 
Laura, 377; character of his poetry, 378. 

Philip IV. (of France), his disputes with pope 
Boniface VIII., 61; causes him to be 
arrested, 63. 

Pickering (Sir James), speaker, house of 
commons, protest of, in name of house, 167. 

Piers Plowman’s Vision, character of, 379. 

Piracy, the frequency of, 302. 

Pisa (republic), her commercial prosperity, 


298. 

Plantagenet dynasty, grievances under the 
princes of, 155. 

Poetry of the troubadours, account of, 356; 
of Northern France, 366 ; of the Normans, 
367; of the Italians, 371. 

Poggio, successful researches of, and re- 
covery of ancient manuscripts, 354. 

Police, state of, improvement in the adminis- 
tration of justice, 328 

Poll-tax, the, and Wat Tyler 

Polygamy common in France. during the 
reign of Charlemagne, 49. 

Popes, commencement of their power, 18; 
patriarchate of Rome, 20; character of 
Gregory I., 21 ; false decretals ascribed to 
the early popes, 24 ; encroachments of the 
popes on the heirarchy—and upon civil 
governments, 25}; excommunications—in- 
terdicts, 25; their degeneracy in the tenth 
century—corruption of morals,.30; impe- 
rial confirmation of popes, 31 ; character of 
Hildebrand or Gregory VII., 353 his differ- 
ences with the emperor Henry IV.—com- 
promised by a concordat of Calixtus, 36, 
general conduct of Gregory VII., 39; 
authority of the papal legates, 40; Inno- 
cent III., his extraordinary pretensions, 
42; the supremacy claimed by the popes 

supported by promulgating the canon law, 
45; by the mendicant orders, 46; by dis- 
pensations of marriage—and by dispen- 
tations from promissory oaths, 47; en- 
Beoachments of the popes gn the freedom 
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4 
of ecclesiastical elections, 48% by mandats 


for the collation of inferior benefices—by - 
preferments and reversions. 49; their 
taxations of the clergy—disaffection thus 
produced against the church of Rome, 50: 
spirit of resistance to papal usurpations, - | 
66; rapacity of the Avignon popes, 67; 
contested election of Urban VI. and Cle- 
ment VII.—of Gregory XII. and Clement | 
XIIL, 69; both deposed by the council 
of Pisa, 70; John XXIII. deposed by the - 
council of Constance, 72 ; council of Basle, 
74; concordats of Aschaffenburg, 773 
papal encroachments on the church of Cas- 
tile, 78; decline of influence in Italy, Sr. 
Population, middle ages, of London, / 146, 
Pound, the, sterling, and its value, 325. 
Pragmatic sanction of St Louis, } 54. 
Preterments (papal), disposal of, 53... ; 
Prerogative (royal), defined, 224; limited in 
England curing the reign of Henry III., 
119; historians of the middle ages, why no 
advocates for it, 194; its abuses, 225. 
Priests, frauds of, in the dark ages, 283. 
Princes encourage chivalry, 349. Ace. 
Printing, account of the invention of—notices 
of éarly printed’ books, 389. 
Private war, never legal] in England, 128. 
Privilege, the, of parliament, when it was 
fully established, 193. 
Privileges, the substantial, of knighthood, 349. 
Promissory oaths, dispénsations of, granted 
by the popes, 49. 
Pronunciation of the Latin language, 265. 
Protector of England—his power, and by 
whom chosen, 252. 
Protests in parliament, when introduced, 163. 
Provence, account of the troubadours of, 155. 
Provincial governors, influence of, in Eng- 
land, during Anglo-Saxon government, 67. 
Provisors (statute of), observations on, 68. 
Public peace, defence of, by William, 106. 
Purveyance, a branch of the ancient royal 
prerogative in England—its abuses, 224. 


Ramsey, the, monastery of, case, 94- 

Rapine, prevalent habit of, in England, du- 
ring the middle ages, 236. 

Redress of grievances, made by the Com- 
mons a condition of granting supplies, 185. 

Regency in England, historical instances of, 
during the absences of the kings in France 
—at the accession of Henry Til. of Ed- ~ 
ward I. and Edward III., 248; of Richard 
Il.—of Henry VI., 252. 

Reliefs—equivalent to’ the heriots of the 
Anglo-Saxons, ror. ‘ 

Religion, contributed to the preservation of 
literature, during the dark ages, 275; the 
connexion of, with chivalry, 341. 

Representation (parliamentary), origin and 
progress of, 137 ; a probab'e instance of, in 

.. the reign of William the Conqueror—a more 

, decided example in the fifteenth year of 
ohh 18: another in the ninth year of 

enry ITI.—and in the thirty-cighth of 

Henry IlI,—especially in the forty-ninth — 
of Henry III., 139; burgesses and citizens, 
when first summoned to parliament 
causes of summoning them, 147 

Reprisals, the law of, 392, 


> 


\ 


¢ 
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Retainers, in-vhé families of nobles, 235. 
Reverence, obsequious, adverse to inquiry, 
t id ng 
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Revenues of the church, under the Roman 
. Empire—increased after its. subversion— 
were sometimes improperly acquired—other 
sources of revenues, 9; tithes, ro. 
Revolution in England, of 1389 and 1688-—a 
; arallel drawn between, 182. 
Richard II., disputes between, and the par- 
liament of England, 170; sketch of his 
character, 171 ; proceedings of parliament 
in the tenth year of his reign, 572 ; answers 
_of the judges to questions proposed by him, 
175; prosecution of Haxey for proposing in 
the house of commons an obnoxious libel, 
208 ; appoints a commission to sit after par- 
liament had been dissolved, 180; tyranny 
_of Richard—necessity. for deposing him, 
181 ; retrospect of the progress of the con- 
stitution under Richard II., 182. 


- Richard (duke of York), made protector of 


England during the mental derangement of 
Henry VI., 251; claims the crown, 254; 
civil wars of Lancastrians and Yorkists, 256. 
Right, claimed by the house of commons to 
inquire into public abuses, 164. 


Rival popes, the, at Avignon and Rome, 69. 

Robbery, prevalence of, in England—par- 

: dons there frequently. purchased, 237. 

Roman empire, state of the church under, 
the decline of learning in it, 261, 262. 

Roman language, gradual change of Latin 
into, 2703 divided. into two dialects, 364; 
account! of the Provengal dialect, 365; of 
the French ormorthern Roman dialect, 367. 

Rome (bishops of), nature of their primacy 
—were originally patriarchs, 19. 

Roscoe, the historian, tribute to, 390- 

Royal prerogative checks the growth of baro- 

nial influence, 233. 


SancTuARY, the, privilege of, possessed by 
monasteries, 282, 
Saxons, savage state of, before their conquest 
of England, 97. 
Scandinavian sea-kings, notice of the, 86. 
Scholastic philosophy of middle ages—derived 
from the Arabs, 360; account of the princi- 
pal schoolmen and their principles, 362. 
Schools (public), were first established by 
Charlemagne, 355, 
Scriptures, spread of the desire to read, 335 ; 
» versions of, made in the eighth and ninth 
centuries—reading of them not prohibited 
until the thirteenth century, 336. 
Schoolmen, the, seldom defied the church, 362. 
Sect, the, of the Waldenses or Vaudois, ! 332. 
Sects, religious, sketch of, during the dark 
ages, 330; Manicheans, Paulicans, their 
tenets and persecutions, 332 ; the Albigensis 
—proofs that they held Manichean tenets, 
332; origin of the Waldenses, 332; their 
tenets, 333; the Catharists, 334; other sects 
of the same period, 1336; the Lollards of 
England, 336; Hussites of Bohemia, 337. 
Selden (Mr), concerning the nature of baro- 
‘nies, 133; observations thereon, 134. 
Servitude of tillers ofMland in England, 288. 
Sheriff, power of, in omitting boroughs that 
had sent members to parliament, 292. 
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Sicilians, first writers of Italian poetry, 371. 

Silk, the manufacture of, in Italy, 300. 

Sithcundman or petty gentleman, the rank of, 
among the Anglo-Saxons, roo. 

Sketch of Anglo-Saxon history, 84. 

Slave-trade carried on during dark ages, 3290. 

Socage and socagers, probable derivation of 
the terms, 128 ; whether freeholders in so- 
cage were liable to contribute to the wages 
of knights in parliament, 2203. \ 

Society, different classes of, under the feudal 
system—ignorance of all classes, 260 ; their 
superstition and fanaticism, 275 ; degraded 
state of morals, 265, 269 ; love of field sports, 
286. 

Society, general view of the degraded state 
of, from the decline of the Roman empire 
to the end of the eleventh century, 260, 2733 
commercial improvement of society, 307; 
refinement in manners—improvement of 
the moral character of Europe, 327; its 
causes—elevation of the lower ranks, 328 ; 
institution of chivalry, 337; the encourage- 
ment of literature, 352; particularly by the 
revival of ancient learning, 380; the inven- 
tion of linen paper—and of printing, 389. 

Spain, Spanish literature of the dark ages, 370. 

Spirit of feudalism, the—tenants in capite, 139. 

Spiritual peers sit and vote in parliament, 132. 

Spoliation of property by the Normans, 102, 

State, the, of learning in Greece, 386. 

Statute law (English), observations on, 123. 

Statutes, complete introduction of, 188. 

Statutes, distinction between them and ordi- 
nances, 16r ; were somctimes left to be 
drawn up by the judges after dissolution of 

- parliament—and fraudulently altered, 186. 

Stephen, state of England under, ? 109. 

Stratford (archbishop), case of, ? 133. 

Students, number of, at the universities of 
Oxford, Bologna, and Paris, ? 358. 

Subsidies (parliamentary), by whom assessed, 
138 ; and how granted, 232. 

Succession to the crown among the Anglo- 
Saxons, 86; hereditary succession estab- 
lished during the Anglo-Norman reigns, 125. 

Suffolk (duke), impeached by parliament, 173. 

Suit in'county courts, ancient example of, gz. 

Sumptuary laws, passed to repress luxury,308. 

Superstition, propagated by ignorance, 275. 

Superstition of the dark ages, one cause of 
decline of learning in Roman empire, 260; 
mischiefs arising—not without good, 380. 

Supremacy of the State over the church, 
maintained by Charlemagne, 16; progress 
of the papal supremacy—and review of the 
circumstances which favoured it, 24, 56; 
endeavours to repress it in England, 57. 

Swords, when first generally worn, 1277. 


TEMPORAL supremacy of Innocent III., 44. 

Tenants represented by the knights of shires, 
by knights’ service—whether parliament- 
ary barons by virtue of their tenures, 
135; whether they attended parliament un- 
der Henry III., 136. 

Territorial jurisdiction, connected with feu- 
dal tenure, zor. 

Thanes, two classes of, among the Anglo- 
Saxons, 87; were judges of civil centro- 
yersigs, gt; forfeited their military free 
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holds by misconduct in battle—term syno- 
nymous in its derivation to vassal, 99. 
Thorpe, speaker of House of Commons, 194. 
Tiraboschi, excellence of his writings, 390. 
Tithes, payment of, when established, ro. 
Torture never known in England, nor recog- 
nised there by the law, ? 229. 
Tournaments, influence of, on chivalry, 347. 
Towns, progress of, in England, to the twelfth 
century, 142; when let in fee-farm 143; 
charters of incorporation granted to them— 
their prosperity in the twelfth century, 145; 
towns first summoned to parliament, 146. 
Trade (internal), in the dark ages, 289. 
Trial by jury—the law of frank-pledge, 93. 
Troubadours. the, of Lauguedoc, their poeti- 
cal character, 355; troubadours of Provence, 
their poetical character considered, 366. 
Trouveurs, les—Roman de la Rose, 368. 
Truth ever advances by free inquiry, 363. 
Tyranny of the Norman government, 109. 
Tything, the, nature; and tything man, 
powers, 190. 


UNIVERSAL monarchy sought by pope Gre- 
gory VII., 39. 

Universities, Paris Ostend: founded, 357. 

Universities, when first established, 355 ; ac- 
count of the university of Paris, 350; Ox- 
ford—of Bologna, 357; encouragement 
given to universities—their celebrity, 358. 

Usurpations (papal), account of, 25, 27. 

Usury of the Jews, sentiments about and re- 
gulations ccncerning it, } 305. 


VaGRANcy, licensed, of the monks, 47. 
Varlets of chivalry, education of, 347. 
Vaudois, or Waldenses, the, account of, ! 332. 
Venice, her commercial prosperity—with the 
Crimea and China, ? 299. 
Vices of the monks, and the clergy, 282. 
Vienna, in the fifteenth century, * 309. 
Villenage, of the English peasantry, its gra- 
dual extinction, 24g ; rare in Scotland,! 247. 
Villeins regardant, and villeins in gross, 240. 
Virtues deemed essential to chivalry, 344. 


‘Naces of members of parliament, rates of, 
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203; of labourers in England, better in. 
reign of Edward III. than now, 326. 

Waldenses, origin of—their tenets, +332. 

Wales, ancient condition of, and its inhabi- 
tants—members of parliament, when sum- — 
moned from that country, } 237. 

Wamba (king of the Visigoths), whether de- 
posed by the bishops, } 17. 

Wapentakes, meetings, in England, 93. 

Weavers (Flemish), settle in England, ! 294 5 
company of, one of the earliest, 144. 

Wealthy merchant princes of London, 296. 

Weregild, commutation for murder, 86; 
amount for thanes or nobles among the 
Anglo-Saxons—for a ceorl or peasant, 87. 

Wheat, barley, oats—prices of, * 325. 

Whitelock, observation of, on the bulk of our 
statute-law, '124; mistake concerning the 
three estates of the realm determined, * 196. 

Wicliffe (John), influence of the principles 
of, in restraining the power of the clergy in 
England, 76; their influence in effecting 
the abolition of villenage, 336. 

William (duke of Normandy), conquers Eng- 
land+his conduct at first moderate—more 
tyrannical, rox; confiscates English pro- 
Rade Saha prepa Yorkshire and the New 

orest, 103; his domains—his mercenary 
troops—establishes the feudal system, 105 ; 
preservation of public peace during his 
reign, 106 ; account of his laws, 111. 

Winton, the statute of, 237. 

Wisbuy, the ordinances of, * 302. 

Wittenagemot, or assembly of wise men—the 
national council of the Socdae kee com: 
posed—qualifications for a seat, 89. 

Women, the condition and influence of, 342. 

Wool (unwrought), exported from England, 
2G3; penalties om such exportation, 2 294. 

Woollen manufactures of Flanders, 291 ; causes 
of their being carried into. England—intro- 
duced by the Flemings, 292; progress of 
the English woollen manufactures—regula- 
tions concerning their export, 293. 

Writing, an accomplishment possessed by few 
in the dark ages, 272. ; 

Writs of right by the grand assize, 94. 
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oyal 8vo, cloth gilt, price 7s. Gd. 





NEW WORK ONCHEIROGNOMY AND CHEIROMANCY. 
5/- A MANUAL OF CHEIROSOPHY. Being a Complete 


Practical Handbook of the Twin Sciences of Cheirognomy and Cheiro- 
mancy, by means whereof the Past, the Present, and the Future may 
be read in the Formation.of the Hands. Preceded by an Introductory 
Argument upon the Scténce of Chetrosophy and tts claims to rank as 
a Physical Science. By Epwarp Heron-Atten, Author of ‘‘ Codex 
Chiromentiz,” &c. With full-page and other Engravings by 
Rosamunp B, Horsiey. Imperial 16mo, parchment, bevelled boards, 
red edges, 58 








WARD, LOCK & CO., London, Melbourne, and New York, 





HIGH-CLASS PRESENTATION BOOKS. 





Price | 7HZ SELECTED EDITION OF THE WAVERLEY NOVELS. 
Magnificently Nlustrated with Original Designs by Eminent Artists, 
Super-royal 8vo, cloth gilt. 
7/6 1 IVANHOE. 20s. 6d. 3 KENILWORTH. 4s, 6a. 
2 ROB ROY 4s. 6d. 4 WAVERLEY. 7s. 6a. 
*,* Nos. 2 and 3 in One Volume, price 12s. 6d. 

This Edition is the best ever offered to the Publio, It zs 
printed from anew fount of type, the paper is of extra quality and fine- 
ness, and the printing conducted with the greatest care. The Itlus- 
trations are not mere fancy sket wes, but present correct 


representations of Localities, Bsiorical Personages, Cos- 
tumes, Architectural details, &c. ; 


Tue Darty Te.ecrapy on “ IVANHOE.” 

“The ancient favourite now comes forward in a new and sump- 
tuous dress, gorgeously apparelled with the utmost skill of the 
binder, and enriched with pictures which add life and reality to the 
stirring narrative. . . . It would be difficult to speak with too 
much commendation of some of the illustrations that accome 
pany the story in this edition.” 


Tue Times on “Ros Roy.” ’ 
“ Admirably illustrated. . . . Considering its size, and the 
excellence of its production, the volume ts @ marvel of cheapness.” 





7/6 THE ILLUSTRATED HISTORY OF THE WORLD, for 
per the English People. From the Earliest Period to the Present Time : 
Volume. Ancient, Medizval, Modern. Profusely Mlustrated with High- 
class Engravings. Complete in Two Volumes, royal 8vo, cloth gilt, 

price 7s. Gd. each; half-calf, 22s. each. 

66 Two handsome and massive volumes, in which a vast field 
of history is surveyed. . . . The illustrations deserve special 
praise. .,. . They are really illustrative of the text.”— Dairy News. 

One of the most valuable and complete extant. It is 
beautifully printed and profusely illustrated, and has the look as well asthe 
character of a standard book. The work will form a valuable addition to 
the library, useful for xeference and instructive in details.”—NorwicH 
ARGUS, 















q [6 WORTHIES OF ?1HE WORLD. Containing Lives of Great 
Men of all Countries and all Times. With Portraits and other Illus- 
trations. Royal 8vo, cloth gilt, price 7s. Gd. ; half-calf, 12s. 

‘6 The book is an excellent one for free libraries and young 
men’s institutions.”’—THE GRAPHIC. 


“ We know of nothing in the same class of literature equally readable, 
impartial and valuable as these sketches.”—Drersy MERCURY. 


A COMPANION VOLUME TO “WORTHIES OF THE 
WORLD.” 


7/6 EPOCHS AND EPISOGES OF HISTORY: A Book of 
Memorable Days and Notable Events. With about 200 Wood En- 
gravings. Royal 8vo, cloth gilt, price 7s. Gd. ; bevelled boards, gilt 
edges, 93. 

“No more instructive or entertaining book could be 
placed in the hands of a youth than ‘Epochs and Episodes of His- 
tory.” —DONCASTER FREE PRESS. 















WARD, LOCK & CO., London, Melbourne, and New York. 





STANDARD WORKS BY GREAT WRITERS. 





| Pee | THE WORLD LIBRARY 


OF STANDARD BOOKS. 


A Sevies of Standard Works, including many of the acknowledged 
Masterpieces of Historical and Critical Literature, made 
mere accesszble than hitherto to the general reader by publication in a 
cheap form and at a moderate price. 


Crown 8vo, cloth gilt. (Those marked * can also be had in plain cloth, with 
label on back, uncut edges, at same price as ordinary editions.) 
5/- *; Hallam’s Constitutional History of England. With 
Lord Macautay’s Essay on the same. 970 pp., 58 LiBRARY 
Epition, demy 8vo, 7s. Gd.; half-calf, 12s. 
3/6 | *2 Hallam’s Europe during the Middle Ages. By the 
Author of ‘‘The Constitutional History of England.’ - 720 pp., 


3s. Gd. Liprary Epition, 8 p-, demy 8vo, 68.3 half-calf, 
4 10s. 6d. i » 004 PP» ‘y 3 3 


2/6 3 Hallam’s Church and State. By the Author of ‘‘ The 
Constitutional History of England.” 400 pp., 2s. 6d. 

3/6 | *4 The Wealth of Nations (Inquiry into the Nature and 
Causes of). By Apam SMITH. 832 pp., 3s. 6d.; half-calf, 7s. Gd. 
Lisrary Epition, 68.3 half-calf, 10s. Gd. 

3/6 *5 M‘Culloch’s Works: Principles of Political Economy, 
Notes, &c., to “‘ Smith’s Wealth of Nations,” &c. 700 pp., 35. Gude 

3/6 *6 Adam Smith's Essays: Moral Sentiments, Astronomy, 
Physics, &c. 476 pp., 3s. 6d. 

10/6 *7 Hume’s History of England. In Three Vols. 2,240 pp., 
10s. 6d. Lisrary Epition, demy 8vo, 18s.; half-calf, 31s. 6d. 

3 /6 *8 Hume’s Essays: Literary, Moral, and Political. 3s. 6d. 

3/6 *g Montaigne’s Essays. Complete. 684 pp., 3s. 6d.; 

/ half-calf, 7s. Gd. Linrary EDITION, 920 pp.. 68.; hf.-calf, 10s.6de 

6/- 1o Warton’s History of English Poetry, from the 
Eleventh to the Seventeenth Century. 1,032 pp., 6s. 

3/6 | 1 The Court and Times of Queen Elizabeth. By 
Lucy AIKEN. 530 pp, 3s. 6d. é ie 

3/6 | 12 Edmund Burke's Choice Pieces. Containing the 
Speech on the Law of Libel, Reflections on Revolution in France, on 
the Sublime and Beautiful, Abridgment of English History. 3s. 6d. 

3/6 13 Herbert’s Autobiography and History of England 
under Henry VIII. By Lord Herperr of Cherbury. 770 pp., 38.6a. 

3/6 14 Walpole’s Anecdotes of Painting in England. By 
Horace WALPOLE. 538 pp., 3s. Gd. c 

3 /6 16 Locke’s Essays: On Toleration, Education, Value of 





Money. 700 pp., 3s. Gd i 
3/6 17 Bolingbroke on the Study and Use of History. 
&s. 6d. 


| 3/6 | 20 Essays on Beauty and Taste: On Beauty, by 
Francis, Lord Jerrrey; On Taste, by ARCHIBALD ALISON, 

sae LL.D. 324 pp., 3s. 6d. 
376 | 21 Milton’s Early Britain. With More’s England under 
SPabg IIl., and Bacon’s England uxaer Henry VIII., 430 pp.» 

So e 
22 Marvell’s Poems and Satires. With Memoir of the 
Authu. &s. 6d. 
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STANDARD WORKS BY G 
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REAT WRITERS. 











Price THE Wortp LIBRARY—continued, 
*23 Macaulay: Reviews, Essays, and Poems. 6s0 pp. 
3/6 es 3s. Gd. Liprary Epirion, demy 8vo, Gs. 5° PP+s 
83 /6 *24 Sydney Smith’s Essays, Social and Political. 3s, 6d. 
; *25 Lord Bacon. Proficience and Advancement of 
3/ 6 i Learning, Historical Sketches and Essays. 530 pp., ds. Gde 
3 /6 *26 Essays by Thomas de Quincey. Confessions of an 
Opium Eater, Letters to a Young Man, &c. ss50pp., 3s. 6d. 
| 3/6 | *27 Josephus (The Complete Works of). By WuIsTON. 
Life and Marginal Notes. 810 pp., 3s. Gd. Lisrary EDITION, Gs. 
3/6 *28 Paley’s Works: “ The Evidences of Christianity,” ‘“‘ Horze 
Paulin,” and “ Natural Theology.”’ With Life and Notes. 3s. Gd. 
2/6 *29 Faylor’s Holy Living and Dying. With Life, Intro- 
duction, and Notes. ?s. Gd. 
3/6 | *30 Dean Milman’s History of theJews. §20pp., 3s. 6a. 
9 /6 *31 Macaulay: Reviews & Essays. Second Series, 25, 6d. 
*32 Locke on the Human Understanding. 670 pp., 3s. 6a. 
3/6 *33 Plutarch’s Lives. i By LANGHORNE, 750 pp., 3s. 6d. 
«8 % . , 66 29 
4 Addison’s Essays from “ Spectator.” 600 pp., 3s. 6d. 
Shakespere’s Complete Works. With Life and 
Glossary. 1,000 pp., 3s. Gd. Lisrary EDITION, 68. 
5/- 36 Cook’s Boston Monday Lectures. 640 pp., 5s. 
5 37 Todd’s Complete Works. Sunday School Teacher, 
[- Lectures for Young Men, &c. o20pp., 5S. d 
3/6 *38 D’Aubigne’s History of the Reformation. 870 pp., 
3s. Od. 
3/6 39 The Arabian Nights’ Entertainments. 430 pp., 3s. 6d. 
40 Heroes for the Faith: Scottish Worthies who suffered 
3/6 during the Reformation. 3s. Gd. 
3/6 | 4! Martyrs forthe Truth. Last Words and Dying Testi- 
monies of the Scottish Worthies, Revised, with Notes. 3s. Gd. 
2/6 | 42 Cook's Boston Monday Lectures. Ist Series. 340 


pp., 2s. Gd. 

2/6 | 43 Cook's Boston Monday Lectures. 2nd Series. 300 
pp., 2s. 6d. 

3/6 44 Newman Smyth’s Works. Containing ‘‘ Old Faiths 
in New Tienes, the Religious Feeling,’ and *‘ Orthodox Theo- 
logy.” S. Gd. : 

5/- | *45 Hallam’s Literature of Europe dusing the 15th, 16th, 
and 17th Centuries. Complete. 900 pp., 5g. 





BOOKS FOR ALL TIMEs 


Crown 8vo, 1s. each. 
1 [- zt Macaulay’s Reviews and 7 Sydney Smith (Second Series), 


Essays. | 9 De Quincey (Second Series). 
2 Sydney Smith’s Essays. to Josephus: Antiquities. 1s.6d. 
3 De Quincey's Essays. 1z Josephus: Wars. 
4 Lord Bacon's Essays. 1z Macaulay (Third Series) 
5 Macaulay (Second Series), 13 Locke on Education. 
6 Lord Bacon (Second Series). 14 Locke on Money. 





WARD, LOCK & CO., London, Melbourne, and New York, : 
et 





Price 


2/- 4 Eope iw: 58 ete wortas Popular 
5 ales. ‘ 
* 3 Wordsworth, 59 Fairchild Family. (Mast. 
* 4 Milton. | * 7 Hood. *60 Two Years Before the 
* 5 Cowper. | * 8 Byron. 61 Stepping Heavenward. 
* 6 Keats. * g Burns. 62 Baron Munchausen. 
*ro Mrs. Hemans. 63 Fern Leaves. Complete. 
*t1 Pope. [#15 Shelley. | 64 Josephus: Wars. 


\ 





CHEAP EDITIONS OF STANDARD WORKS. 
THE PEOPLE’S STANDARD LIBRARY 


Price 2s. each, strongly and attractively bound, cloth zilt 
(Those marked * also in plain cloth, with label, uncut edges, 3s. each. 





*;2Campbell|*16HOOdandSer. 
*13Coleridge|*17 Thomson. 
*14 Moore. |*18 Tupper. 
*1g Humorous Poems. 

*20 American Poems. 

*21 Lowell. | *22 Whittier. 
23 Shakespeare. Complete. 
*24 Poetic Treasures. 


*25 Keble’s Christian Year.| *73 Lord Bacon. 


*26 Young. *27 Poe. 
28 Ann and Jane Taylor. 
*29 Leigh Hunt’s Poems. 


65 Josephus: Antiquities 
66 The Pillar of Fire. 

67 The Throne of David. 
68 Little Women. 

69 Good Wives. 

70 Melbourne House. 

71 De Quincey. Memoir. 
72 De Quincey. 2nd Series, 
Memoir. 
*74 Lord Bacon. and Series. 
*75 Sydney Smith. Memoir. 
*76 Sydney Smith. 2nd Series 


*30 Scott’s Minstrelsy of|*77 Macaulay. With Memoir, 


the Scottish Border. 
*31 Dodd’s 
Shakespeare. 
*32 Poems of Ireland. 
*33 Rossetti’s Lives 
Famous Poets. 
*34 Herbert’s Poems. 
40 Uncle Tom’s Cabin. 
*41 Evenings at Home. 
42 Grimm’s Fairy Tales. 
*43 Robinson Crusoe. 
*44 Sandford and Merton. 
45 Pilgrim’s Progress. 
46 Swiss Family Robinson. 
47 Andersen’s Stories. 
48 Andersen’s Tales. 
49 The Marvels of Nature. 
50 The Scottish Chiefs. 
51 The Lamplighter. 


of |» 


*98 Macaulay. 2nd Series. 


Beauties of|*79 Macaulay. 3rd Series. 


*80 Burke’s Choice Pieces. 
*81 Paley’s Evidences. 

82 —— Natural Theology. 
*83 —— Horee Pauline. 


(*84 Webster’s Quotations. 


*85 Arabian Nights. 
86 Todd’s Lectures. 
87 Todd’s Sunday School 
Teacher. 

89 —— Student’s Manual. 
*90 Locke on Toleration. 
*g1 Locke on Education. 
*92 M‘Culloch’s Principles 

of Political Economy. 
3 Choice Anecdotes, &c, 
*94 Butler’s Analogy. 
*95 Taylor’s Holy Living, 


52 The Wide, Wide World. *96 —— Holy Dying. 


53 Queechy. 
54 Poe's Tales of Mystery. 


*97 Hallam’s Literature of 
Europe. 15th&x6thCenturies, 








5 Wonders of the World. |*98 17th Century, 
56 Prince of the House of|*99 Coleridge’s Aids to Re- 
David. (Tales. flection. 
57 Edgeworth’s Moral! *1oo—— Dramatic Works, 





WARD, LOCK & CO,, London, Melbourne, and New York, 











HANDSOME EDITIONS OF STANDARD AUTHORS. 





WARD AND LOCK’S 


ROYAL LIBRARY 


Of Choice Books by Famous Authors. 


Wall printed on good paper, and handsomely bound in red cloth, gilt, } 
bevelled boards, red edges, price 2s. each. ‘ 


Price 


2/- 


Among the numerous works of fiction whose titles, at least, have 
become familiar as household words, a selection has been made under the 
title of The ROYAL LIBRARY of Choice Books, comprising those works * 
which the general reader may be supposed most desirous of possessing. 
Such works are here presented to the public in a handsomely-bound and 
well-printed Series, each volume being Complete in itself, axd con- 
taining a work of sterling interest and value, at the extraordinarily 


cheap price of Two Shillings. 


Jack Brag. Tuxoporz Hoox. 
Ten Thousand a-Year. 
SAMUEL WARREN. 
Irish Stories and Legends. 
SAMUEL Lover. 
Evelina. Miss Burney. 
Helen. 
‘Handy Andy. Samuzt Lover. 
Pickwick Papers. 
CuarLzes DICKENS, 
Last Days of Pompeii. 
LyTTon BULWER. 
Kenilworth. Sir W. Scott. 


Ivanhoe. Sir W. Scort. 


Harry Lorrequer. 
CHARLES LEVER, 


Charles O'Malley. 

CnHar.es LEvER, 
Eugene Aram. 

Lytton BuLWEr. 
Pelham.  Lyrron Butwer. 
Valentine Vox. 

Henry CockTon. 


Nicholas Nickleby. 


CHARLES DICKENS. 


Jack Hinton. Cuartes Lever: 
Diary of alate Physician. 


SAMUEL WARREN. 


The Scottish Chiefs. 


JANE PorRTER. 


By the King’s Command, 
Victor Hueco. 


Serise and Sensibility 


Janz AuSTEN. 


Marta EDGEWORTH. 


Emma. JANE AUSTEN, 
Mansfield Park. 
JANE AuSTEN, 
Northanger Abbey. 
Jane AUSTEN. 
Pride and Prejudice. 
JANE AUSTEN. 
Prince of the House of 
David. J. H. INGRAHAM. 
The Throne of David. 
J. H. INGRAHAM. 
The Pillar of Fire. 
; J. H. Incranam. 
Jean Valjean (Les Miséra- 
bles), Victor Hugo. 
Cosette and Marius (Les 
Misérables). Vicror Huco. 
Fantine (Les Misérables), 
Victor Huco; 
Hunchback of Notre 
Dame. Victor Hueco. 
Waverley. Sir W. Scort, 
The Antiquary. 
Sir W. Scort, 
Tom Cringle’s Log. 
MIcHAEL Scorr. 
Virgin Soil. tvan Turceniesr. 
Smoke. Ivan TURGEN?EFF. 
Liza; or, A Noble Nest. 
Ivan TURGENIEFF. 
Tales of Mystery, &c. 
Epcar A. Por. 
The Yellowplush Corres- 
pondence,&c. W.M.THACKERAY. 


ee: 





WARD, LOCK & CO., London, Melbourne, and New York, 





NEW AND STANDARD REFERENCE BOOKS, 





Price | JMPORTANT WORK ON THE VIOLIN.—Sxconv EDITION. 
Dedicated by Special Permission to H.R.H. the Duke of Edinburgh. 


10/6 VIOLIN-MAKING: As it Was and as it Is. A Historical, 
Theoretical, and Practical Treatise on the Art, for the Use of all Violin 
Makers and Players, Amateur and Professional. Preceded by an 
- Essay on the Violin and its Position as a Musical Instrument. By 
, EDWARD HERON-ALLEN. With Photographs, Folding rene 

and 200 Engravings; Demy 8vo, cloth gilt, price 10s. Gd. 
** A book which all who love to hear or play the instrument will receive 

with acclamation.”’—YorKSHIRE Post. 


6/— | WARD AND LOCK’S POPULAR LAW DICTIONARY. A 


Concise Compendium of the Common and Statute Law of England 
and Wales. Including Technical Terms, Historical Memoranda, Legai 
Points and Practical Suggestions on an immense variety of subjects. 
Crown 8vo, cloth, 6s. 


7/6 EVERYBODY’S LAWYER (Beeton’s Law Book). Entirely 
New Edition, Revised by a Barrister. A Practical Compendium 
of the General Principles of English Jurisprudence: comprising up- 
wards of 14,600 Statements of the Law. With a full Index, 27,000 
References, every numbered paragraph in its particular place, and 
under its general head. Crown 8vo, 1,680 pp., cloth gilt, 7s. 6d. 

7/6 | BEETON’S DICTIONARY OF GEOGRAPHY: A Universal 
Gazetteer. Illustrated by Maps—Ancient, Modern, and Biblical, and 
several Hundred Engravings. Containing upwards of 12,000 distinct 
and complete Articles. Post 8vo, cloth gilt, 7s. Gd. ; half-calf, 10s. Gd. 

7/6 BEETON’S DICTIONARY OF BIOGRAPHY. Containing 
upwards of 10,000 Articles, profusely Dlustrated by Portraits. Pest 
8vo, cloth gilt, 7s. Gd. ; half-calf, 70s. Gd. 

7/6 BEETON’S DICTIONARY OF NATURAL HISTORY. 
Containing upwards of 2,000 Articles, and 400 Engravings. Crown 
8vo, cloth gilt, 7s. Gd. half-calf, 10s. 6d. 


~ 

















Manage in Sickness and in Health, With many Coloured Plates, and 
upwards of 200 Woodcuts from designs principally by HaRRIson 
) Weir. Post 8vo, half-bound, 7s. 6d. ; half-calf, 10s. 6d. 

7/6 THE TREASURY OF SCIENCE, Natural and Physical. 
By F. Scuozpuer, Ph.D. Translated and Edited by Henry Mezp- 
Lock, Ph.D., &c. With more than 500 Illustrations. Crown 8vo, 
cloth gilt, 7s. Gd. ; half-calf, 10s. Gd. 

7/6 | A MILLION OF FACTS of Correct Data and Elemen- 


Information concerning the entire Circle of the Sciences, and on 

all subjects of Speculation and Practice. By Sir RicHARD PHILLIPS. 
Crown 8vo, cloth gilt, 7s. Gd. ; half-calf, 10s. 6d. 

10/6 THE SELF-AID CYCLOPADIA, for Self-Taught Stu- 
dents, Comprising General Drawing ; Architectural, Mechanical, and 
Engineering Drawing ; Ornamental Drawing and Design; Mechanics 
and Mechanism; the Steam Engine. By Rosgert Scotr Burn, 
F.S.A.E., &c, With upwards of 1,000 Engravings. Demy 8vo, half- 
leather, price 10s. 6d. : 

12/- LAVATER’S ESSAYS ON PHYSIOGNOMY. With Memoir 
of the Author. Illustrated with 400 Profiles. 8vo, cloth, 12s. 

12/- | BROOKES’ (R.) GENERAL GAZETTEER, or Geogra- 
phical Dictionary. 8vo, cloth, price 128. 

7/- | BROWN’S (Rev. J.) DICTIONARY OF THE BIBLE. 


- 8vo, cloth, price 7@. 


WARD, LOCK & CO., London, Melbourne, and New York. 


7/6 BEETON’S BOOK OF HOME PETS: How to Rear and ' 





7/6 


3/6 


2/6 















THE 
STANDARD GARDENING BOOKS. 





Gardening, properly managed, is a source of income to thousands, and of 1 
healthful recreation to other thousands. Besides the gratification it affords, the 
inexhaustible field it opens up for observation and experiment commends {ts is- 
teresting practice to. everyone possessed of a real English home. 


BEETON’S BOOK OF GARDEN MANAGEMENT. Em- 
bracing all kinds of information connected with Fruit, Flower, and 
Kitchen Garden Cultivation, Orchid Houses, &c., &c. Illustrated with 
Coloured Plates and “numerous Engravings. Post 8vo, cloth gilt, 
price 7s. Gd. ; or in half-calf, 10s. Gd. 

The directions in Burton’s GARDEN MANAGEMENT ave conceived in 

a practical manner, and are, throughout the work, so simply given that 

none can fail to understand them. The numerous Illustrations show a 

large number of different hinds of Plants and Flowers, and assist in the 

identification of any doubtful specimen. 





BEETON’S DICTIONARY OF EVERY-DAY GARDENING. 
Constituting a Popular Cyclopedia of the Theory and Practice of 
Horticulture. Illustrated with Ooloured Plates, made after Original 

ater Colour Drawings, and Woodcuts in the Text. Crown 8vo, cloth 
gilt, price 3s. 6d. 


ALL ABOUT GARDENING. Being a Popular Dictionary of 
Gardening, containing full and practical Instructions in the different 
Branches of Horticultural Science. Speeially adapted to the capabilities 
and. requirements of the Kitchen and Flower Garden at the Present 
Day. ith lustrations. Crown 8vo, cloth gilt, price 2s. Gd. 





BEETON’S GARDENING BOOK. Containing full and prac- 
tical Instructions concerning general Gardening Operations, the Flower 
Garden, the Fruit Garden, the Kitchen Garden, Pests of the Garden, 
with a Monthly Calendar of Work to be done in the Garden throughout 
the Year. With Illustrations, Post 8vo, cloth, price Zs. 3 or cloth 
gilt, with Ooloured Plates, price 1s. Gd. 





KITCHEN AND FLOWER GARDENING FOR PLEASURE 
AND PROFIT. An entirely New and Practical Guide to the Culti- 
vation of Vegetables, Fruits, and Flowers. With upwards of 390 
Engravings. Crown 8vo, boards, 1s. 


GLENNY’S ILLUSTRATED GARDEN ALMAN:.C AND 
FLORISTS’ DIRECTORY. Published Annually, with Engraviugs 
of the Year’s New Fruits, Flowers, and Vegetables, List of Novelties, 
Special Tables for Gardeners, Wrinkles for Gardeners, Alphabetical 
Lists of Florists, &c., &c. Demy 8vo, price 28. 


BEETON’S PENNY GARDENING BOOK. Being a Calendar 
of Work to be done in the Flower, Fruit, and Kitchen Garden, together 
with Plain Directions for Growing all Useful Vegetables and most 


Flowers suited to adorn the Gardens and Homes of Cottagers. Price 
Id. 3 post free, 1d, a 


WARD, LOCK & CO,, London, Melbourne, and New York, 








| Price 


| 3/6 


3/6 


3/6 
3/6 


1d. 


WARD & LOCK’S POPULAR DICTIONARIES, 








| ss THE: STANDARD 
DICTIONARIES or LANGUAGE; 


WARD AND LOCK’S STANDARD ETYMOLOGIGAL 
DICTIONARY OF THE ENGLISH LANGUAGE. With 40 
Pages of Engravings and an Appendix, Demy 8vo, cloth gilt, 
price &s. ; half-roan, 6s. 

“‘The work is brought well uptodate. . . . Altogether, for its 
size, it will be found to be the most complete popular Diction- 
ary of our language yet published.””—THE ATHENAUM, 


BREWER’S ETYMOLOGICAL & PRONOUNCING DIC- 
TIONARY OF DIFFICULT WORDS. By the Rev. E. CopHam 
Brewer, LL.D. Demy 8vo, cloth gilt, 1,600 pp., price 68. 

WEBSTER’S UNIVERSAL PRONOUNCING AND DE. 
FINING DICTIONARY OF THE ENGLISH LANGUAGE, 
Condensed by C. A. Goopricu, D.D, With Walker’s Key to the Pro- 
nunciation of Classical and Scriptural Names, &c. Royal 8vo, half-bound, 
Ss. ; ItLustratep Epition, cloth, 6s.; ditto gilt, 7s. Gd.; half- 
morocco, 10s. Gd.; SMALLER EpiTion, demy 8vo, cloth, 3s. Gd. 

WEBSTER’S IMPROVED PRONOUNCING DICTIONARY 
OF THE ENGLISH LANGUAGE. Condensed and adapted by 
Cuarvzs Rosson. Cloth, price 2s. 6d.} strongly half-bound, 3s, Gd. 
ILLUSTRATED EpirTI10N, half-morocco, 68. 

WALKER AND WEBSTER’S ENGLISH DICTIONARY. 
With Key by Lonemurr. 8vo, cloth, &s. ; half-bound, Gs. 

AINSWORTH’S LATIN DICTIONARY, English-Latin and 
Latin-English. Additions by J. Dymock, LL.D. Imp. 16mo, cl., 3s. Gd. 

NEW FRENCH-ENGLISH AND ENGLISH-FRENCH PRO- 
NOUNCING DICTIONARY. On the Basis of NuGzenr; with 
many New Words. Imp, 16mo,*cloth, 3s. Gd.s 18mo, half-bound, 28. 

WARD AND LOCK’S NEW PRONOUNCING DIG. 
TIONARY of the ENGLISH LANGUAGE. Crown 8vo, cloth, 300 
pp., price Zs. Thicker Edition, half-roan, 2s. 6d. i 

WEBSTER’S POCKET PRONOUNCING DICTIONARY 
OF THE ENGLISH LANGUAGE, Revised Edition, by WiLLt1aAm 
G. Werster, Son of Noah Webster. Containing 10,000 more words 
than ‘‘ Walker’s Dictionary.” Royal 16mo, cloth, price 1s. 

WARD AND LOCK’S POCKET SHILLING DICTIONARY 
OF THE ENGLISH LANGUAGE. Condensed by CHARLES Ros- 
SON. Super-royal 32mo, cloth, 768 pp., 1s. : 

WARD AND LOCK’S SHILLING GERMAN DICTIONARY. 
Containing German-English and English-German, Geographica) Dice 
tionary, &c. Cloth, 900pp., 28.3 half-roan, 28. 

WALKER AND WEBSTER’S DICTIONARY. Containing 
upwards of 35,000 Words—nearly 12,000 more than any other Dic- 
tionary issued at the same price. 18mo, cloth, Zs. ; half-roan, 1s. Gd. 

WEBSTER’S SIXPENNY POCKET PRONOUNCING. 
DICTIONARY OF THE ENGLISH LANGUAGE. Revised 
Edition, by W. G. WepstEr, Son of Noah Webster. Strong cloth, 6d. 

WEBSTER’S PENNY PRONOUNGCING DICTIONARY. 


Containing over 10,000 words. Price 2d. ; or linen wrapper, 2d. 
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USEFUL HANDBOOKS. 
ALL ABOUT IT BOOKS. Cloth gilt, 2s. 6d 


1 All About Cookery. A Dictionary of Practical Recipes. 

2 All About Everything. A Domestic Encyclopzdia. 

3 All About Gardening. With numerous Illustrations. 

5 The Dictionary of Every-Day Difficulties in Read. 
ing, Writing, and Spelling. Also in cloth plain, price 23. x 

6 All About Book-keeping, Single and Double Entry. 

97 All About Etiquette. For Ladies, Gentlemen, and Families. 

8 The Mother’s Home Book: A Book for her Own and 
her Children’s Management. ITlustrated. 

9 Webster’s Dictionary of Quotations. With full Index. 
Also in cloth, 2s. 

io The Dictionary of Games and Amusements. Illust. 

11 Beeton’s Dictionary of Natural History. Containing 

upwards of 2,000 Articles. Profusely Illustrated. 
12 The Cookery Instructor. By EpiTrH A. BARNETT. 
13 The Enquirer’s Oracle; or, What to Do, and How to 


Do It. A Ready Referange Book on Family Matters, Health, 
Education, and a countless variety of subjects. Ilustrated. 


14 Good Plain Cookery. By Author of ‘‘ Little Dinners.” 

15 The Letter-writer’s Handbook and Correspon- 
dent’s Guide. 

16 Profitable and Economical Poultry-Keeping. By 
Mrs..Exviot Jamss. Illustrated. 


17 Our Domestics: Their Duties to Us and Ours’ to Them. 
By Mrs. Ector Jamgs. 


18 The Ladies’ Dress Book; or, What to Wear and How 
to Wearit. By E. A. BarnetT. Miustrated. 

19 The Household Adviser. Containing 5,000 Items of 
Valuable Information for every Householder. 


20 Health and Diet; or, The Philosophy of Food and Drink. 
By Dr. Ropert J. Mann. Illustrated. 


21 The Bible Student’s Handbook: An Introduction to 
the Holy Bible. With Maps. 


22 Plain and Fancy Needlework (Handbook of). Ilust. 
23 Artistic Furnishing and Home Economy. Tllust. 


24 How to Make Home Happy, and Hints and Helps on 
Every-day Emergencies. 


25 The Secret of Success; or, How to Get On in Life. 
26 The Manners of the Aristocracy. By One of Them- 


selves, 


}27 The Modern Housewife; or, How We Live Now. By 


Anniz THOMAS. 


4¢ Beeton’s British Gazetteer. Half-roan. 
41 Beeton’s Classical Dictionary. Half-roan, 
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POPULAR SHILLING MANUALS. 





Price 


1/- 


WARD, LOCK AND CO.’S UNIVERSAL SERIES OF 
SHILLING USEFUL BOOKS. 


1 Beeton’s Shilling Cookery Book. With Cold. Plates. 

2 Beeton’s Shilling Gardening Book. FullyIllustrated. 

3 Beeton’s Complete Letter Writer, for Ladies and 
rentlemen. 

4 Webster's Pocket Dictionary of the English 
__ Language. 

5 Beeton’s Ready Reckoner. With many New Tables. 

6 Beeton’s Pictorial Spelling Book. With many 


Illustrations. 


7 Beeton’s Family Washing Book. For Fifty-two Weeks, 


9 Beeton’s Investing Money with Safety and Profit. 

13 Webster’s Book-keeping. Embracing Single and 
Double Entry. — 

14 The People’s Housekeeper: Health, Cookery, 
Clothes, &c., &c. 

15 Ward and Lock’s Pocket English Dictionary. 

16 Ward and Lock’s English and German Dictionary. 

18 Complete Etiquette for Ladies. 

19 Complete Etiquette for Gentlemen. 

20 Complete Etiquette for Families. 

21 Mrs. Warren’s Economical Cookery Book. Tllust. 

22 The Etiquette of Modern Society. 

23 Guide to the Stock Exchange. Revised Edition, 

24 Tegg’s Readiest Reckoner ever Invented. 

25 The Bible Student’s Handbook. 

28 Speeches and Toasts: How to Makeand Propose them. 

29 Ward and Lock’s New Pronouncing Dictionary, 

30 Grammar Made Easy: The Child’s Home Lesson Book. 

31 Child’s First Book of Natural History. Tlustrated. 

32 Webster’s Dictionary of Quotations. With full Index. 

33 The Pocket Map of London, and 32,000 Cab Fares, 

34 Beeton’s Recipe Book. Uniform with Beeton’s Cookery. 

36 Walker and Webster’s Dictionary of the English 


Language. 
37 Holiday Trips Round London. Profusely Illustrated. 
38 The Holiday Companion, and Tourist’s Guide. 
39 Ward and Lock’s Indestructible AB C. Illustrated. 
40 Doubts, Difficulties, and Doctrines. By Dr. 


MorRTIMER GRANVILLE. s 
41 Becton’s Dictionary of Natural History. Illustrated. 


42 The Dictionary of Every-day Difficulties. 

43 Webster’s Illustrated Spelling Book. 4 

44 Beeton’s Book of Songs. New and Improved Edition, 
The Human Body : Its Structure, Functions, and Design. 

47 M’Phun’s Universal Gazetteer. Pocket size. 
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SHILLING MANUALS. 


WARD AND LOCK’S 


LONG LIFE SERIES. 


Accurately Written and Carefully Edited by Distinguished Memb.rs 
of the Medical Profession. 
Price Zs. per Volume, neatly bound in cloth, 
1 Long Life, and How to Reach It. © 
2 The Throat and the Voice. 
3 Eyesight, and How to Care for It. * 
| 4 The Mouth and the Teeth . = 
5 The Skin in Health and Disease. * 
6 Brain Work and Overwork  —_— : 
7 Sick Nursing: A Handbook for all who have to do with 
Cases of Disease and Convalescence. 
8 The Young Wife’s Advice Book: A Guide for Mothers 
on Health and Self-Management, 
g Sleep: How to Obtain It. 
10 Hearing, and How to Keep It. * 
11 Sea Air and Sea Bathing. & 
12 Health in Schools and Workshops. . 
Tue SaTuRDAY REviEw says: “ It ig not too much to say of 
them, as a series, that the shilling invested betimes tr each 
of them may be the means of saving many a guinea.” 


BEETON’S LEGAL HANDBOOKS: 


Crown 8vo, in strong linen boards, price 1s. each. 


1 Property.—2z Women, Children, and Registration.—3 Divorce 
and Matrimonial Causes.—4 Wills, Executors, and Trustees.— 
5 Transactions In Trade, Securities, and Sureties.—6 Partnership 
and Joint-Stock Companies.—7 Landlord and Tenant, Lodgers, 
Rates and Taxes.—8 Masters, Apprentices, Servants, and Working 

i Gontracts.—9 Auctions, Valuations, Agency, Games and Wagers.— 
to Compositions, Liquidations, and Bankruptcy.—11 Conveyance, 
Travellers, and Innkeepers.—12 Powers, Agreements, Deeds, and 
Arbitrations.—13 The County Courts.—14 The Householder’s Law 
Book.—15 The Licensing Laws.—16 The Married Women’s Property 
Act, 1882.—17 The Bankruptcy Act, 1883.—18 The New Reform Act. 
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WARD AND LOCK’S 
EDUGATIONAL SERIES: 


Fcap. 8vo, neat cloth, price 1s. each. 
1 Cobbett's English Grammar. New Annotated Edition. 
2 How to Pass Examinations; or, The Candidate’s Guide 
to the Army, Navy, Civil Service, &c. 
3 Cobbett’s French Grammar. New Annotated Edition, 
4 The Shilling Self-Instructor; or, Every Man his Own 
Schoolmaster. Illustrated. 


5 Professions and Occupations: A Guide for Young 
Men to the Army, Navy, Civil Service, &c. 


6 Common Blunders in Speaking and Writing, and 
» How to Avoid Them. 


WARD, LOCK & CO., London, Melbourne, and New York, | 
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Hallam, Henry, 1777-1859. 

View of the state of Europe during the mi 
ages. History of ecclesiastical power —- Th 
constitutional history of England = On the 
state of society in Europe. London, Ward, | 
and Co. (n.d. 


4hoOp. 20cm. 33688 3 


Cover title: Hallam's Church and state. 
Forepage titles Europe during the middle ages, 
Reprint of the 4th ed., revised and corrected. 


1, Europe-History=-476-1492, 2 Middle Ages=-History. 
I, Title, IT. Titles o>» Church and state. III, Ti 
Europe during the middle ) ages. 
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